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The  Judges  who  sat  in  Banco  during  this  Term  were, 
Jbrvis,  C.  J.  Williams,  J. 

Maulb,  J.  Talfoubd,  J. 


MEMORANDA. 

During  the  vacation  preceding  this  term.  The  Rt.  Hon.  Lord  CoT- 
tenham  resigned  the  Oreat  Seal.  He  was  shortly  afterwards  raised  to 
the  dignity  of  a  Viscount  and  Earl  of  the  United  Kingdom,  by  the  title 
of  Viscount  Crowhurst,  of  Orowhurst,  in  the  county  of  Surrey,  and 
Earl  of  Gottenham. 

The  Great  Seal  was  for  a  short  time  placed  in  commission, — ^the  lords 
commissioners  being,  The  Rt.  Hon.  Lord  Langdale,  Master  of  the 
Rolls,  The  Rt.  Hon.  Sir  Lancelot  Shadwell,  Knt«,  Vice-Ghancellor 
of  England,  and  Baron  Rolfb. 

On  the  15th  of  July,  the  Oreat  Seal  was  delivered  to  the  Rt  Hon. 
Sir  Thomas  Wilde,  Knt.,  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas,  who  was  *thereupon  raised  to  the  peerage,  by  the  title  of  p^o 
Baron  Truro,  of  Bowes,  in  the  county  of  Middlesex.  ^ 

Sir  John  Jervis,  Knight,  Her  Majesty's  Attorney-General,  was 
appointed  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  in  the 


MEMORANDA. 


room  of  Lord  Truro,  and  Was  sworn  of  Her  Majesty's  Privy  Council. 
On  being  called  to  the  degree  of  the  Coif,  be  gave  rings  witb  tbe  motto 
<<  Venale  nee  auro.'*  His  Lordship  took  tbe  oatbs,  and  his  seat  in  the 
Court  of  Common  Pleas,  on  tbe  first  day  of  this  term. 

Sir  John  Romilly^  Knt.,  Her  Majesty's  Solicitor-General,  succeeded 
to  tbe  office  of  Attorney-Oeneral ;  and  Alexander  Jame%  Udmund  Cock" 
bumj  Esq.,  Q.  C,  was  appointed  Her  Majesty's  Solicitor-General,  and 
was  thereupon  knighted. 

In  August  last,  Sir  Lancelot  Shadwell,  yice-Chancellor  of  Eng- 
land, died ;  and  Yice-Chancellor  Sir  James  Wigram  resigned  bis  office. 

Shortly  before  this  term,  Mr.  Baron  Bolfe  was  appointed  Yice-Chan- 
cellor, and  sworn  of  Her  Majesty's  Privy  Council :  and  in  the  Decern* 
ber  following,  he  was  Created  a  peer,  by  the  title  of  Baron  Cranworth, 
of  Cranworth,  in  the  county  of  Norfolk. 

In  tbe  course  of  this  term,  Samuel  Martin,  of  tbe  Liner  Temple,  Esq., 
Q.  C,  was  appointed  a  Baron  of  the  Court  of  Exchequer,  in  the  room 
of  Mr.  Baron  Rolfe,  having  previously  been  called  to  tbe  degree  of  tbe 
Coif,  on  which  occasion  be  gave  rings  with  the  motto  ^^ Lahore.*'  Shortly 
afterwards  he  received  the  honour  of  knighthood. 

In  tbe  course  of  tbe  term,  Mr.  Serjt.  Allen  and  Mr.  Serjt.  WilkinSy 
respectively,  received  patents  of  precedence. 

Robert  Miller^  of  tbe  Middle  Temple,  Esq.,  was  called  to  tbe  degree 
of  tbe  Coif,  and  gave  rings  witb  tbe  motto  <«  HonesU  niti.** 


*3]    *SARAH  WATSON,  Demandant;  JOHN  WATSON,  Tenant. 

Nov.  5. 

To  a  oonnt  in  dower  onder  the  Btatate  of  Merton,  the  tenant  pleaded  tout  temp* prut:  the  de- 
mandant replied  a  demand  and  refoaal  to  render  dower,  before  the  eaing  oat  of  tbe  writ,  to 
which  the  tenant  rejoined  by  a  traverse  of  the  demand.  The  issue  having  been  found  for  the 
demandant, — Held,  that  she  was  entitled  to  damages,  to  be  eomputed  from  the  decease  of  her 
husband. 

Semble,  that  a  demand  of  dower  need  not  be  made  by  the  widow  personally,  or  in  the  preaenoa 
of  witnesses. 

Dower,  under  the  statute  of  Merton  (20  H.  8,  c.  1).  The  demandant 
in  ber  count  claimed  dower  of  one-third  of  certain  hereditaments,  witb 
the  appurtenances,  of  tbe  endowment  of  John  Watson,  theretofore  her 
husband,  whereof  she  had  nothing,  &c. 

Plea, — that,  from  tbe  death  of  tbe  said  John,  late  husband  of  tbe 
said  Sarah  Watson,  the  tenant  has  always  been,  and  still  is,  ready  to 
render  to  tbe  said  Sarah  Watson  ber  dower  of  tbe  said  hereditaments, 
with  tbe  appurtenances,  and  rendereth  tbe  same  here  in  court  to  the  said 
Sarah  Watson. 

Replication, — that  the  demandant  ought  not  to  be  barred  from  having 
her  aforesaid  dower  from  tbe  time  of  the  death  of  the  said  John  Watson, 
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heretofore  her  husband,  becaase  her  said  husband  died  seised  in  his 
demesne  as  of  fee,  and  that  she,  after  his  death,  and  before  suing  oat 
the  original  writ,  to  wit,  on  the  9th  of  September,  in  the  thirteenth  year 
of  the  reign  of  Victoria,  at,  &o.,  required  the  said  John  Watson,  the 
tenant,  to  render  her,  the  said  Sarah,  her  reasonable  dower  aforesaid : 
verification :  therefore  she  prays  judgment  and  her  seisin  of  the  third 
part  of  the  said  hereditaments,  with  the  appurtenances,  together  with 
her  damages  on  occasion  of  the  detention  of  the  same,  from  the  time  of 
the  death  of  the  said  John  Watson,  heretofore  her  husband,  to  be  ad- 
judged to  her. 

Rejoinder — that  the  said  Sarah  Watson  did  not  require  him,  the  said 
tenant,  to  render  to  her,  the  said  Sarah  Watson,  her  reasonable  dower 
aforesaid,  in  manner  and  form,  Jtc.     Issue  thereon. 

"^The  cause  was  tried  before  Gbbsswsll,  J.,  at  the  last  assizes  p^ . 
at  Carlisle.  The  facts  were  these : — John  Watson,  the  husband  of  ^ 
the  demandant,  died  on  the  17th  of  November,  1843.  For  three  or 
four  years  after  his  death,  the  tenant,  his  heir-at-law,  had  paid  his 
widow  (the  demandant)  a  yearly  sum  in  lieu  of  dower,  but  refused  to 
pay  any  more.  The  annual  value  of  the  dower  was  28Z.  6s.  8(2.  The 
only  demand  and  refusal  proved,  was,  that,  on  the  9th  of  October,  1849, 
Isaac  Watson,  a  brother  of  the  tenant,  <«  asked  him  if  he  would  pay  his 
mother  her  thirds,"  to  which  he  answered  "No." 

On  the  part  of  the  tenant,  it  was  insisted  that  there  was  no  legal 
evidence  of  a  demand  of  dower,  and  therefore  that  the  demandant  could 
only  be  entitled  from  the  commencement  of  the  action;  but,  ultimately, 
it  was  agreed  that  the  demand  should  stand  as  a  valid  demand  for  one 
year's  dower. 

For  the  demandant,  it  was  insisted  that  the  payment  of  the  dower  for 
three  or  four  years,  was  of  itself  some  evidence  of  a  demand. 

The  learned  judge  was  of  that  opinion;  and  he  directed  the  jury  to 
find  a  verdict  for  the  demandant  for  116Z.  13».  4(2.,(a)  being  the  value 
of  her  dower,  computed  from  the  time  of  her  husband's  death, — ^reserv- 
ing leave  to  the  tenant  to  move  to  reduce  the  damages  to  237.  69.  8(2., 
one  year's  dower,  if  the  eourt  should  be  of  opinion  that  the  demandant 
could  only  recover  damages  from  the  time  of  the  actual  demand,  viz.  the 
9th  of  October,  1849. 

S.  TempUj  accordingly,  now  moved  to  reduce  the  damages  to  23Z.  69. 
8(2.  The  widow  was  not  entitled  to  recover  damages  for  the  detention 
of  her  dower,  unless  and  until  she  had  made  a  formal  demand  upon  the 
tenant  to  assign  her  dower  by  metes  and  bounds.  '*'In  Co.  Litt.  32  b, 
it  is  said:  "Some  say  that  the  demandant  in  a  writ  of  dower, 
that  delayeth  herself,  shall  not  recover  damages:  therefore,  let  the 
demandant  take  heed  thereof.  It  is  necessary  for  the  wife,  after  the 
decease  of  her  husband,  as  soon  as  she  can,  to  demand  her  dower  be- 

(a)  Dedacting,  it  !■  presamed,  the  yearly  sums  oaid. 
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fore  good  testimony ;  for  otherwise  she  may,  by  her  own  default,  lose 
the  value  after  the  decease  of  her  husband,  and  her  damages  for  detain- 
ing of  her  dower/'  So,  in  Bacon's  Abridgment,  title  Lower^  (M.),(a) 
it  is  laid  down  that  <«  Damages  must  be  after  demand  of  dower;  for,  the 
heir  is  not  bound  to  assign  this  provision  till  demanded,  because  the  law 
casts  the  freehold  of  the  whole  upon  him,  which  cannot  divide  without 
the  concurrence  of  the  wife :  but  a  demand  in  pais^  before  good  testi* 
mony,  is  sufficient."  [Williams,  J. — The  issue  joined,  is,  whether  there 
was  a  request  or  not.]  It  is,  whether  or  not  there  was  a  request  on  a 
particular  day.  The  allegation  of  demand  is  a  material  allegation. 
[Williams,  J. — ^You  move  to  reduce  the  damages :  and  you  have  a  plea 
upon  the  record  of  tout  temps  prist;  with  a  replication  of  a  demand  of 
dower,  upon  which  issue  is  taken.  If  it  was  proved,  that,  at  any  time 
before  action,  a  demand  of  dower  was  made,  your  plea  is  falsified, — ^yoa 
were  not  always  ready.]  That  argument  was  urged  at  the  trial.  But 
it  is  submitted  that  Uie  plea  is  distributive.  Besides,  the  demand  was 
clearly  no  legal  demand,  such  as  the  authorities  above  cited  show  it 
must  be. 

Maule,  J. — The  authorities  referred  to  show  how  the  demand  may 
properly  be  made :  but  there  is  nothing  to  show  that  a  valid  demand 
may  not  be  made  otherwise;  and  there  seems  to  have  been  no  question 
raised  here  as  to  the  authority  of  Isaac  Watson  to  make  the  demand  on 
behalf  of  his  mother, 
^g^      *jBRyis,  C.  J. — ^The  simple  question  is,  whether  or  not  there 

-'  was  evidence  to  go  to  the  jury  of  a  demand.    I  think  there  was, 
and  consequently,  that  there  should  be  no  rule. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  Citing  Co.  Litt  82  a. 

An  omission  by  the  widow  to  demand  her  band's  title  after  his  death,  only  from  the  date 

dower  will  not  prejudice  her  claim  to  damages ;  of  the  purchase,  and  not  from  the  death  of  the 

and  the  tenant,  to  excuse  himself  from  damages,  husband.    Green   v.  Tennant,  2    Harrington, 

must  plead  tout  t4mpt  prUt,    Hitchcock  v.  Har-  336. 

rington,  6  Johns.  290.  To  such  plea  the  demand-  At  law  the  widow  cannot  recover  damages  as 
ant  ought  not  to  demur,  bnt  should  pray  judg-  mesne  profits  agunst  a  purchaser,  but  from  the 
ment  according  to  the  tender :  and  the  value  institution  of  the  suit,  though  the  rule  is  other- 
may  afterwards  be  ascertained  by  the  sheriff  on  wise  as  against  the  heir.  Beavers  v.  Smith,  11 
a  writ  of  seisin,  or  by  writ  of  inquiry  founded  Alabama,  20.  A  widow  is  entitled  to  damages, 
on  her  suggestion.  Humphrey  v.  Phinney,  2  not  as  of  any  particular  period,  but  as  of  the 
Johns.  484.  Damages  are  recoverable  from  tiie  value  of  property  at  different  periods  in  which 
time  of  a  demand  of  dower  on  the  then  tenant  she  is  deprived  of  dower;  in  case  of  the  heir, 
of  the  freehold,  and  not  from  the  time  of  a  de-  from  the  death  of  the  husband ;  in  the  case  of 
mand  on  one  who  was  tenant  at  the  death  of  the  alienee,  from  the  time  of  her  demand  until 
the  husband  but  not  at  the  time  of  the  demand,  the  assignment  of  dower.  M'Clanahan  v.  Por- 
Leavitt  v.  Lamprey,  13  Pick.  382.    If  the  heir  ter,  10  Missouri,  746. 

sell  the  land,  the  widow  will  be  entitled  to  da-  Damages  for  detention  of  dower  were  not  re- 

magcs  against  the  tenant  from  the  time  of  her  coverable  at  common  law :  they  were  given  by 

husband's  death,  although  the  tenant  may  not  the  statute  of  Merton  from  the  death  of  the  hus- 

have  been  so  long  in  possession.    Hitohcock  v.  band  as  against  the  hier;  but  as  against  the 

Harrington,  6  Johns.  290 ;  Seaton  v.  Jamison,  alienee  of  the  husband,  damages  are  recover- 

7  Watts,  533.     Contrdi — The  widow  is  entitled  able  only  from  the  time  of  demand  and  refusal. 

to  damages,  as  against  a  purchaser  of  the  hus-  Layton  v.  Butler,  4  Harrington,  607.     In  an 
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MlioB  to  reeover  dower,  in  Kew  Jeney,  fhe  heir    tlie  plea  that  he  ii  heir  or  doTisee.    Hopper  r. 
or  deTieee  of  the  hnahand,  if  be  died  seiBOd,  may    Hopper,  1  New  Jersey,  543. 


plead  toui  Umpt  pritt,  and  he  need  not  aver  in 
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la  aeminipsit,  the  first  count  stated,  that  A.  and  B.  were  tenants  of  certain  chambers  to  one  C.  at 
a  oertun  rent,  payable  quarterly ;  and  that,  in  consideration  that  A.  and  B.  would  underlet 
the  chambers  to  D.  at  a  certain  rent,  payable  quarterly,  D.  promised  A.  and  B.  that  he  would 
pay  the  taid  rent  to  0.,  and  that,  if  he  should  not  do  so,  he  would  indemnify  A.  and  B.  in 
respect  thereof,  and  pay  the  same  to  them :  and  the  breach  assigned  was,  non-payment  by  D. 
of  die  rent  dne  from  A.  and  B.  to  C. : — Held,  that^  whether  the  declaration  meant  to  allege  the 
contract  to  hare  been,  that  D.  should  pay  C.  the  rent  due  from  A.  and  B.  to  C.  or  the  rent  due 
from  D.  to  A.  and  B.  under  the  demise  which  was  the  consideration  for  his  promise,  it  was  not 
to  be  taken  as  alleging  that  D/s  promise  to  pay  C.  was  to  extend  further  than  his  liability 
to  pay  rent  under  his  own  tenancy  to  A.  and  B. 

D.  pleaded, — sixthly, — a  surrender  {called  a  surrender  A.)  by  «ot  and  operation  of  law,  by  his  deli> 
rering  up  the  possession  of  the  chambers  to  A.,  and  A.  accepting  possession  thereof,  with  the  inten- 
tion of  putting  an  end  to  the  tenancy  ,*  averring  that  A.,  in  so  accepting  the  possession,  acted  for 
and  on  behalf  of  himself  and  B.,  with  B.'s  authority.  To  this  plea,  A.  and  B.  replied,  that  D. 
of  his  own  wrong  quitted  possession  of  the  chambers, — ^because  they  said  that  it  was  agreed 
between  them,  in  consideration  that  D.  would  become  tenant  of  the  said  chambers  to  A.  and  B., 
and  indemnify  them  in  respect  of  the  rent,  as  in  the  first  count  mentioned,  tha^  in  case  A. 
and  B.  should  give  notice  to  D.  to  terminate  that  agreement,  and  D.  should  be  desirous  of 
eontinniog  his  oocnpaUon  of  the  premises  as  tenant  to  C,  A.  and  B.  should  not  occupy  them, 
or  interfere  to  prevent  any  arrangement  which  D.  might  be  desirous  of  making  for  continuing 
hiB  occupation  of  the  premises  under  C. ;  that  A.  and  B.  were  and  continued  ready  and  willing 
to  suffer  D.  to  continne  such  occupation  under  C,  and  did  not  interfere  to  prevent  D.  from 
entering  into  any  arrangement  with  C.  as  therein  mentioned ;  that  A.  and  B.  received  the 
keys  of  the  chambers  from  D.,  and  took  possession  thereof,  to  the  intent  that  they  might  let 
them  for  the  benefit  of  D. ;  and  that  they  refrued  to  receive  the  keys,  except  on  the  terms 
that  D.  should  not  be  released  from  his  liability  in  respect  of  the  agreement  in  the  first  count 
mentioned, — aieque  hoc,  that  all  the  estate,  Ac,  and  tenancy  of  D.  in  the  chambers,  were 
duly  surrendered  by  act  and  operation  of  law,  in  manner  and  form,  Ac. : — Held,  bad,  on  special 
demurrer,  on  the  ground  that  the  inducement  was  inconsistent  and  incongruous  with  the 
traverse. 

The  seventh  .plea  stated,  that,  before  the  rent  became  due  from  A.  and  B.  to  C,  it  had  been 
agreed  between  A.,  for  and  on  behalf  of  himself  and  B.,  and  with  his  authority,  and  D.,  that 
D.  should  deliver  up  the  possession  of  the  chambers  to  A.,  and  that,  in  consideration  thereof, 
D.  should  be  discharged  from  further  liability  for  rent;  and  that  D.  did  accordingly  deliver 
op  possession  to  A.,  which  he  on  behalf  of  himself  and  B.  accepted: — Held,  that  this  plea  set 
vp  a  good  defence  by  way  of  executed  contract. 

To  that  plea  A.  and  B.  replied,  traversing  that  it  was  agreed  by  and  between  A.,  /or  and  on 
hehalf  of  kimeelf  and  B.,  and  D.,  that  B.  should  be  discharged  from  liability  to  pay  any  further 
rent»  and  that  possession  was  accepted,  in  pursuance  of  the  alleged  agreement,  in  discharge 
of  D.'s  liability,  in  manner  and  form,  Ac. : — Held,  that  the  traverse  was  too  large. 

Quasre,  whether  the  replication  was  not  also  bad  for  duplicity  and  multifariousness  ? 

Th«  eighth  plea  alleged,  that,  before  the  rent  became  due  from  A.  and  B.  to  C,  A.,  with  the  eanc- 
tion  and  authority  of  B.,  evicted  D.  Replication,  traversing  that  A.  evicted  D.,  wUh  the  eanetion 
and  authority  of  B. : — Held,  bad,  the  traverse  being  too  large. 

The  eleventh  plea,  to  the  second  and  third  counts  (the  former  being  for  use  and  occupation,  the 
latter  upon  an  account  stated),  averred,  that,  after  the  accruing  of  the  causes  of  action,  and 
before  action  brought,  D.  was  discharged  under  the  insolvent  debtors'  act  Replication,  that 
the  causes  of  action  accrued  after  the  order  and  adjudication  in  the  plea  mentioned : — ^Held, 
b«d,  as  amounting  to  an  argumentaUve  denial  of  the  allegation  in  the  plea,  that  the  order 
■ad  a^Jadieation  were  made  after  the  accruing  of  the  causes  of  action. 

This  was  an  action  of  assumpsit.    The  first  count  of  the  declaration 
stated,  that  theretofore,  to  wit,  on  the  4th  December,  1846,  the  plaintiffs 
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^.^  were  tenants  "^of  certain  chambers,  to  one  William  James  Heale, 
-'  clerk,  and  were  liable  to  the  payment  of  a  certain  rent,  to  wit,  the 
rent  of  842.  a  year,  payable  quarterly,  in  respect  thereof,  and  so  con- 
tinned  from  that  day  until  the  25th  of  March,  1849 ;  that,  theretofore, 
to  wit,  on  the  5th  of  December,  1846,  in  consideration  that  the  plain- 
tiffs, at  the  request  of  the  defendant,  would  demise  and  underlet  to  the 
defendant  the  said  chambers,  with  the  appurtenances,  to  hold  the  same 
to  the  defendant  as  tenant  thereof  to  the  plaintifb  from  Christmas  Day 
then  next,  at  and  under  a  certain  rent,  to  wit,  the  rent  of  ML  per 
annum,  payable  quarterly,  to  wit,  on  the  25th  of  March,  the  24th  of  June, 
the  29th  of  September,  and  the  25th  of  December,  in  each  and  every 
year,  he,  the  defendant,  then  promised  the  plaintiffs  that  he  would  pay 
^(.^  the  said  rent  to  the  said  W.  J.  Heale,  and  '*'that,  if  he,  the  defend^ 
-'  ant,  should  not  pay  the  said  rent  to  the  said  W.  J.  Heale,  he,  the 
defendant,  would  indemnify  and  save  the  plaintiffs  harmless  in  respect 
thereof,  and  pay  the  same  to  the  plaintiffs ;  that  they,  the  plaintiffs,  did 
accordingly,  to  wit,  on  the  said  5th  of  December,  1846,  let  the  said 
chambers  to  the  defendant  on  the  terms  aforesaid,  and,  under  and  by 
virtue  of  the  said  demise,  the  defendant  held  and  enjoyed  the  said 
chambers,  with  the  appurtenances,  as  tenants  thereof  to  the  plaintiffs, 
for  a  long  time,  to  wit,  from  Michaelmas,  in  the  year  last  aforesaid, 
until  and  upon  the  25th  of  March,  1849 ;  that,  on  the  29th  of  September, 
1847,  and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  pf  this  suit,  divers  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  to  the  sum  of  1262.,  parcel  of 
the  rent  aforesaid,  became  and  was  due  and  payable  from  the  plaintiffs 
to  the  said  W.  J.  Ileale ;  that  the  defendant,  although  thereunto  re- 
quested by  the  plaintiffs  so  to  do,  on  the  25th  of  March,  1848,  and  ou 
divers  other  days  and  times  between  that  day  and  the  commencement 
of  this  suit,  did  not  pay  the  said  several  sums  of  money,  or  any  part 
thereof,  to  the  said  W.  J.  Heale ;  that,  on  the  21st  of  July,  1848,  and 
on  divers  other  days  and  times  between  that  day  and  the  commencement 
of  this  suit,  the  plaintiffs  paid  to  the  said  W.  J.  Heale  divers  large  sums 
of  money,  to  wit,  divers  sums  of  money,  amounting  in  the  whole  to  the 
said  sum  of  1262. ;  and  that,  on  the  said  21st  of  July,  1848,  and  on 
divers  other  days  and  times  between  that  day  and  the  commencement 
of  this  suit,  the  defendant  was  requested  by  the  plaintiffs  to  pay  them 
the  said  several  sums  of  money  respectively ;  yet  that  the  defendant, 
disregarding  his  promises,  had  not  paid  the  said  several  sums  of  money 
respectively,  or  any  part  thereof. 

The  declaration  also  contained  a  count  for  use  and  occupation,  and  a 
count  upon  an  account  stated. 

'''The  defendant  pleaded,  amongst  other  pleas,  sixthly, — as  to  so 


*9] 


much  of  the  first  count  as  related  to  the  sum  of  842.,  part  and  parcel 


of  the  said  sum  of  1262.  of  the  rent  in  the  said  first  count  mentioned, 
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and  tberein  alleged  to  hare  become  due  and  payable  from  the  plaintiffa 
to  the  said  W.  J.  Heale, — ^that,  after  the  making  of  the  said  agreement 
in  the  said  first  count  mentioned,  and  before  any  part  of  the  said  sum  of 
841.  of  the  rent  in  the  said  first  count  mentioned,  accrued  or  became  pay* 
able  from  the  plaintiffs  to  the  said  W.  J.  Heale,  and  whilst  the  defendant 
held  and  enjoyed  the  said  chambers,  with  the  appurtenances,  as  tenant 
thereof  to  the  plaintiffs,  as  in  the  said  first  count  mentioned,  and  before 
the  24th  of  June,  1848,  and  before  the  commencement  of  this  suit,  to 
irit,  on  the  12th  of  June,  1848,  all  the  estate,  term,  and  interest,  and  the 
tenancy  of  the  defendant  in  the  said  chambers,  with  the  appurtenances, 
were  duly  surrendered  by  the  defendant  to  tiie  plaintifib  by  act  and 
operation  of  law,  that  is  to  say,  by  the  defendant's  then  quitting  posses- 
sion of  the  said  chambers,  with  the  appurtenances,  by  the  consent  of  the 
plaintiff  H.  T.  Coles,  and  by  the  defendant's  then  deliyering  up  the  keys 
of  the  outer  and  other  doors  of  the  said  chambers  to  the  plaintiff  H.  T. 
Ooles,  and  by  the  defendant's  then  relinquishing  and  giving  up  the  pos- 
session and  enjoyment  of  the  said  chambers  to  the  plaintiff  H.  T.  Coles, 
with  the  intention  of  putting  an  end  to  the  said  tenancy  in  the  said  first 
count  mentioned,  and  by  the  plaintiff  H.  T.  Coles's  then  accepting  the 
said  keys  of  the  outer  and  other  doors  of  the  said  chambers,  and  such 
possession  and  enjoyment  of  the  said  chambers,  with  the  appurtenances, 
with  the  intention  of  putting  an  end  to  the  said  tenancy  in  the  said  first 
count  mentioned ;  that  he,  the  defendant,  has  not  from  thenceforward 
held  or  enjoyed,  or  had  any  further  use  or  occupation  of  the  said  cham- 
bers, or  any  part  thereof;  *and  that  the  plaintiff  H.  T.  Coles,  in  ^^^^ 
giving  such  license,  and  in  accepting  the  said  keys  and  such  pos-  ^ 
session  of  the  said  chambers,  acted  for  and  on  behalf  of  himself  and  the 
said  other  plaintiff,  C.  Smith,  with  the  authority  of  the  plaintiff  C.  Smith ; 
and  that  the  plaintiff  H.  T.  Coles,  from  thence  until  and  upon  the  said 
25th  of  March,  1849,  had  been  in  the  actual  possession,  occupation,  use, 
and  enjoyment,  with  the  assent  of  the  plaintiff  0.  Smith,  of  the  said 
chambers,  with  the  appurtenances :  verification. 

Replication  to  the  sixth  plea, — that  the  defendant  of  his  own  wrong 
quitted  the  possession  and  occupation  of  the  said  chambers,  with  the 
appurtenances,  because  the  plaintifi  said,  that,  on  a  certain  day,  to  wit, 
on  the  5th  of  December,  1846,  it  was  agreed  between  the  plaintiffs  and 
the  defendants,  in  consideration  that  the  defendant  would  become  tenant 
of  the  said  chambers  to  the  plaintiffs,  and  indemnify  and  save  them  harm- 
less in  respect  of  the  rent  thereof,  in  manner  and  form  as  in  the  first 
count  of  the  declaration  mentioned,  that,  in  case  the  plaintiffs  should 
give  notice  to  the  defendant  to  terminate  that  agreement,  and  the  de- 
fendant should  be  desirous  of  continuing  his  occupation  of  the  premises 
as  tenant  to  the  said  W.  J.  Heale  or  his  assigns,  then  and  in  such  case 
that  the  plaintiA  should  not,  either  jointly  or  severally,  occupy  the  said 
premises,  or  interfere  to  prevent  any  arrangement  which  the  defendant 
VOL.  X. — S  B  2 
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might  be  desirous  of  making  for  continuing  his  occupation  of  the  said 
premises  under  the  said  W.  J.  Heale  or  his  assigns;  that  the  plaintiffs 
had  been  always  ready  and  willing,  and  still  were  ready  and  willing,  to 
permit  and  suffer  the  defendant  to  continue  the  occupation  of  the  said 
chambers  under  the  said  W.  J.  Heale,  and  that  they  did  not  interfere 
to  prevent  the  defendant  from  entering  into  any  arrangement  with  the 
^^^^  said  W.  J.  Heale  as  therein  mentioned;  that  ^afterwards,  to  wit, 
-*  on  the  24th  of  March,  1848,  the  plaintiffs  received  the  keys  of  the 
outer  and  other  doors  of  the  said  chambers  from  the  defendbint,  and 
afterwards  took  possession  thereof,  at  the  request  of  the  defendant,  to 
the  intent  that  they  might  be  able  to  let  the  said  chambers  for  the 
benefit  of  the  defendant,  and  that  they  refused  to  receive  the  keys  of  the 
outer  and  other  doors  of  the  said  chambers  from  the  defendant,  except 
on  the  terms  that  the  defendant  should  not  be  released  from  his  liability 
in  respect  thereof,  and  that  the  keys  of  the  outer  and  other  doors  of  the 
said  chambers,  and  the  possession  of  the  said  chambers,  were  received 
by  the  plaintiffs  from  the  defendant  on  no  other  terms  or  conditions  than 
on  the  terms  that  the  defendant  should  not  be  released  from  his  liability 
under  the  agreement  in  the  first  count  of  the  declaration  mentioned  or 
referred  to; — ^without  this,  that  all  the  estate,  term,  and  interest,  and  the 
tenancy  of  the  defendant  in  the  said  chambers,  with  the  appurtenances, 
were  duly  surrendered  by  act  and  operation  of  law,  in  manner  and  form 
as  in  that  plea  alleged. 

Special  demurrer,  assigning  for  cause  (amongst  others)  that  the  induce* 
ment  was  inconsistent  and  incongruous  with  the  traverse; 

Seventh  plea, — as  to  so  much  of  the  said  first  count  of  the  declaration 
as  relates  to  the  sum  of  84Z.,  parcel  of  the  said  sum  of  126Z.  of  the 
rent  in  the  said  first  count  mentioned,  and  therein  alleged  to  have  become 
due  and  payable  from  the  plaintiffs  to  the  said  W.  J.  Heale, — that,  before 
the  said  sum  of  84Z.,  parcel  of  the  said  rent  in  the  first  count  mentioned, 
accrued  or  became  due  from  the  plaintiffs  to  the  said  W.  J.  Heale,  and 
before  the  24th  of  June,  1848,  to  wit,  on  the  12th  of  June,  1848,  it  was 
agreed  by  and  between  the  plaintiff  H.  T.  Coles,  for  and  on  behalf  of 
himself  and  the  said  other  plaintiff^,  C.  Smith,  and  with  his  authority, 
^^Q-i  ^^^^  "^^^^  defendant  should  quit  and  deliver  up  to  the  plaintiff,  H. 
^  T.  Coles,  and  that  the  plaintiff,  H.  T.  Coles,  for  and  on  behalf  of 
himself  and  the  said  other  plaintiff  C.  Smith,  should  take  possession  of 
the  said  chambers,  with  the  appurtenances,  before  the  said  24th  of  June, 
1848,  to  wit,  on  the  12th  of  June,  1848,  and  that,  in  consideration 
thereof,  the  defendant  should  be  discharged  from  all  liability  to  pay 
any  further  rent  or  other  compensation  which  would  otherwise  become 
due  for  the  holding,  occupying,  or  enjoying  the  said  chambers,  with  the 
appurtenances ;  that,  in  pursuance  of  the  said  agreement,  he,  the  defend- 
ant, afterwards,  to  wit,  on  the  said  12th  of  June,  1848,  being  before  the 
said  24th  of  June,  1848,  and  before  the  commencement  of  this  suit,  did 
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quit  and  deliver  up  possession  of  the  said  chambers,  irith  the  appurte- 
nances, to  the  plaintiff  H.  T.  Coles,  and  the  plaintiff  H.  T.  Coles,  for 
and  on  behalf  of  himself  and  the  said  other  plaintiff,  C.  Smith,  and 
vith  his  authority,  then  accepted  such  possession,  in  pursuance  and  on 
the  terms  of  the  agreement  in  this  plea  mentioned,  and  in  discharge  of 
the  liability  of  the  defendant  to  pay  any  more  or  further  rent  or  com- 
pensation for  the  said  chambers,  with  the  appurtenances ;  and  that  the 
plaintiff  H.  T.  Coles,  then,  with  the  authority  of  the  said  other  plaintiff, 
0.  Smith,  then  entered  into  and  upon  the  said  chambers,  with  the  appur- 
tenances, and  thenceforth  continually  had  remained  and  was  in  possession 
thereof,  and  the  defendant  had  not,  since  he  so  quitted  and  gave  up 
possession  of  the  same,  held,  used,  or  enjoyed  the  same ;  verification. 

Beplication, — ^that  it  was  not  agreed  by  and  between  the  plaintiff  H. 
T.  Coles,  for  and  on  behalf  of  himself  and  the  plaintiff  C.  Smith,  and 
the  defendant,  that  the  defendant  should  be  discharged  from  all  liability 
to  pay  any  further  rent  or  other  compensation  which  should  become  due 
in  respect  of  the  said  chambers,  with  the  ^appurtenances,  nor  was  ^^^o 
possession  accepted  of  the  said  chambers,  with,  the  appurtenances,  ^ 
in  pursuance  of  the  alleged  agreement  in  that  plea  mentioned,  in  dis- 
charge of  the  defendant's  liability  to  pay  any  more  rent  or  compensation 
for  the  said  chambers,  with  the  appurtenances,  in  manner  and  form  as 
in  that  plea  alleged ;  concluding  to  the  country. 

Special  demurrer,  assigning  for  cause  (amongst  others)  that  it  was 
double  and  multifarious,  inasmuch  as  the  plaintiffs  had  denied  not  only 
the  agreement  alleged,  but  also  the  acceptance  of  the  possession  of  the 
chambers  in  pursuance  thereof. 

Eighth  plea, — as  to  the  sum  of  84Z.,  parcel  of  the  said  sum  of  1262. 
of  the  rent  in  the  said  first  count  mentioned,  and  therein  alleged  to  have 
become  due  and  payable  from  the  plaintiffs  to  the  said  W.  J.  Heale,— 
that,  after  the  making  of  the  said  agreement  in  the  said  first  count 
mentioned,  and  before  any  part  of  the  said  sum  of  84Z.,  parcel  of  the 
said  rent  in  the  said  first  count,  became  due  and  payable  from  the  plain- 
tifiis  to  the  said  W.  J.  Heale,  and  before  the  24th  of  June,  1848,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  12th  of  June, 
1848,  the  plaintiff  H.  T.  Coles,  with  the  sanction  and  authority  of  the 
other  plaintiff,  C.  Smith,  with  force  and  arms,  &c.,  and  against  the  will 
and  consent  of  the  defendant,  wrongfully  entered  into  and  upon  the 
said  demised  premises  with  the  appurtenances,  and  then  ejected  and 
expelled,  put  out  and  amoved  the  defendant  from  the  possession,  use 
and  occupation,  and  enjoyment  thereof,  and  kept  and  continued  the 
defendant  so  ejected,  expelled,  put  out,  and  amoved  from  thence  hitherto ; 
and  that  the  defendant  had  not  at  any  time  since  such  entry  and  evic- 
tion had  any  use,  possession,  occupation,  or  enjoyment  thereof,  or  derived 
any  benefit  therefrom ;  verification. 
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Replication, — That  the  plaintiff  H.  T.  Oolea  £d  not  *ejeet,  ezpel^ 
put  out,  and  amove  the  defendant  from  the  possession,  use,  occupa^ 
tion,  and  enjoyment  of  the  said  chambers,  with  the  appurtenances,  with 
the  sanction  and  authority  of  the  plaintiff  C.  Smith,  in  manner  and  form 
as  in  the  plea  alleged ;  concluding  to  the  country. 

Special  demurrer,  assigning  the  same  causes  as  in  the  demurrer  to  the 
replication  to  the  seventh  plea. 

Eleventh  plea, — as  to  the  second  and  third  counts  of  the  declaration, 
— that,  after  the  making  of  the  promises  in  tlia  said  second  and  third 
counts  of  the  declaration  mentioned,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  18th  of  June,  1848^  by  a  certain  order  and  adju* 
dication  then  made  by  the  court  for  the  relief  of  insolvent  debtors  ia 
England,  held  at  the  court-house  in  Portugal  Street,  in  the  county  of 
Middlesex,  he,  the  defendant,  was  duly  discharged  according  to  a  cer- 
tain act  of  parliament  made  and  passed  in  a  session  of  parliament  held 
in  the  first  and  second  years  of  the  reign  of  Her  Majesty  Queen  Vic- 
toria, — being  <<  An  act  for  abolishing*  arrest  on  mesne  process  in  civil 
actions,  except  in  certain  cases,  for  extending  the  remedy  of  creditom 
against  property  of  debtors,  and  for  amending  the  laws  for  the  relief 
of  insolvent  debtors  in  England,"— K>f  and  from  the  said  several  causes 
of  action  in  the  said  second  and  third  counts  of  the  said  declaration 
mentioned,  and  each  of  them ;  and  that  the  said  order  remained  in  force^ 
&c.:  verification. 

Replication, — ^to  so  much  of  the  eleventh  plea  of  the  defendant  pleaded 
to  the  second  and  third  counts  of  the  declaration,  as  related  to  the  third 
count  of  the  declaration, — ^that  the  cause  of  action  in  the  third  count 
mentioned,  accrued  to  the  plaintiffs  after  the  18th  <^  June,  1848,  and 
after  the  making  of  the  order  and  adjudication  in  that  plea  mentioned  ^ 
verification. 

Special  demurrer,  for  that  the  replication  amounted  merely  to  an 
^^  f,^  argumentative  denial  of  the  allegation  *in  the  plea,  that  the  order 
-'  and  adjudication  were  made  after  the  accruing  of  the  causes  of 
action.  - 

Wille8y  in  support  of  the  demurrers. — ^The  replications  are  clearly 
bad.  The  declaration  states  that  the  plaintiffs  were  tenants  of  certain 
chambers  to  one  Heale,  and  were  liable  to  a  certain  rent  in  respect 
thereof,  and  that,  in  consideration  that  they  would  underlet  them  to  the 
defendant,  the  defendant  promised  that  he  would  pay  the  rent  to  Heale, 
or  indemnify  the  plaintiffs  in  respect  of  such  rent,  and  pay  the  same  to 
them ;  and  the  breach  assigned,  is,  non-payment  of  the  rent  to  Heale. 
The  sixth  plea  states  a  surrender  by  act  and  operation  of  law,(a)  in  a 
manner  which  has  on  numerous  occasions  been  held  good^  Morrison  v. 
Chadwick,  7  Com.  B.  266  (E.  C.  L.  R.  vol.  62).    And  the  replication 

(a)  Quart,  whether  an  act  done  ezprenly  eautd  turaumreddendi  can  be  properlj  treated  as  a 
surrender  by  operation  of  law  t 
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amounts  to  a  metre  argumentatiye  denial  of  that  statement.  [Williams, 
J. — ^The  replication  is  clearly  bad :  it  might  have  been  otherwise,  if  the 
plea  had  merely  alleged  a  surrender  by  act  and  operation  of  law,  with- 
ont  showing  the  circumstances.  JsBViS,  C.  J. — This  plea  is  very  like 
the  plea  which  was  held  bad  in  Morrison  v.  Chadwick.]  That  was  on 
special  demurrer :  here,  it  is  pleaded  over  to.  [Williams,  J. — I  do  not 
think  Morrison  v.  Chadwick  has  much  bearing  on  this  point.] 

The  seventh  plea  is  founded  upon  the  case  of  GcHre  v.  Wright,  8  Ad.  k  E. 
118  (E.  C.  L.  E.  vol.  35),  3.  K  k  P.  234.  There,  to  debt  for  63Z.,  rent,  for 
two  years  and  one  quarter,  due  on  the  25th  of  March,  1837,  reserved  on  a 
demise  for  forty-five  years,  at  282.  per  annum, — the  defendant  pleaded, 
that,  before  any  of  the  sum  claimed  became  due,  and  more  than  two 
years  and  a  quarter  before  the  25th  of  March,  1837,  and  before  the  25th 
of  December,  1834,  viz.  on  the  17tb  erf  ^April,  1834,  the  plaintiff  , 
and  defendant  agreed  that  the  defendant  should  give  up,  and  the 
plaintiff  take,  possession  of  the  premises  before  the  25th  of  December, 
1834,  and  that,  in  consideration  thereof,  the  defendant  should  be  dis- 
charged from  the  rent  which  would  have  become  due  for  the  occupation 
after  the  25th  of  December,  1834 ;  that  possession  was  given  up  by  the 
defendant  and  accepted  by  the  plaintiff  accordingly ;  that  the  plaintiff 
entered  on  the  17  th  of  April,  1834,  and  had  held  ever  since,  and  the 
defendant  had  not  held  since ;  and  that  <<  the  said  tenancy,  and  the 
defendant's  said  interest  were  thereby  then  surrendered  and  extinguished: 
and  it  was  held,  that,  on  this  plea,  the  objection  did  not  arise,  whether 
the  term  was  shown  upon  the  record  to  be  regularly  surrendered  accord- 
ing to  the  statute  of  frauds,  29  Car.  2,  c.  3,  s.  3 ;  the  defence  being 
merely  an  executed  contract,  that,  in  consideration  of  the  defendant's 
giving  up  possession,  the  plaintiff  should  abandon  his  claim  to  the  rent ; 
and  that  such  defence  was  valid.  The  replication  puts  in  issue  the  fact 
of  the  agreement's  having  been  made  by  Coles  with  the  authority  of 
Smith,  which  was  wholly  immaterial ;  Wallace  v.  Eelsall,  7  M.  &  W. 
264,1 8  Dowl.  P.  C.  841, 1  H.  &;  W.  25:  and,  besides,  it  puts  in  issue 
not  Uie  agreement  only,  but  also  the  performance  of  it. 

The  eighth  plea  states  an  eviction  by  Coles,  with  the  sanction  and 
authority  of  Smith :  and  the  replication  is  open  to  the  same  objection  as 
the  replication  to  the  seventh  plea. 

The  eleventh  plea  sets  up  the  discharge  of  the  defendant  under  the 
insolvent  debtors'  act,  on  the  18th  of  June,  1848 :  and  the  replication  is^ 
that  the  cause  of  action  to  which  that  plea  addresses  itself,  accrued  to 
the  plaintiffs  after  that  day.  The  replication  is  clearly  bad :  the  plain- 
tiffs should  have  either  traversed  the  discharge  *as  alleged,  or  should  p^^,. 
have  new  assigned.  [Williams,  J. — Morrison  v.  Chadwick  is  an  '- 
authority  to  show  that  this  is  a  bad  replication.] 

iT.  T.  Colesy  contrcl.— [Jervis,  C.  J.— It  is  diflScult  to  discover  pre- 
cisely what  the  first  count  means, — whether  it  is  meant  to  allege  the 
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contract  to  have  been  to  pay  to  Heale  the  rent  due  from  the  plaintiffs 
to  Heale,  or  the  rent  due  from  the  defendant  to  the  plaintiffs  under  the 
demise  which  is  the  consideration  for  the  promise.]  This  is  not  simply 
a  contract  for  the  payment  of  rent :  it  is  a  contract  of  indemnity.  In 
Harley  v.  King,  2  0.  M.  &  R.  18,t  6  Tyrwh.  692,  it  was  held  that  the 
assignee  of  a  lease  is  liable  for  the  breach  of  a  covenant  running  with 
the  land,  incurred  in  his  own  time,  though  the  action  be  not  commenced 
until  after  he  has  assigned  the  premises.  [Williams,  J. — That  has 
nothing  to  do  with  this  case :  the  surrender  here  took  place  before  the 
rent  was  due.]  The  indemnity  for  the  breach  of  which  the  plaintiffs  are 
suing,  is  a  personal  contract,  wholly  independent  of  the  relation  of 
landlord  and  tenant.  [Jbryis,  G.  J. — The  declaration  states  that  the 
defendant  promised  the  plaintiffs  that  he  would  pay  the  naid  rent  to 
Heale :  what  rent  does  that  mean?]  That  merely  refers  to  the  amount. 
[Williams,  J. — The  breach  assigned  is,  non-payment  of  the  rent  to 
Heale.]  In  Jarman's  Conveyancing,(a)  it  is  said :  <<  As  the  assignment 
of  a  lease  (though  followed  by  the  lessor's  acceptance  of  rent  from  the 
assignee)  does  not  discharge  Uie  lessee  from  his  express  covenants,  it  is 
usual  for  the  assignee  to  give  him  an  indemnity  against  these  covenants, 
either  by  bond,  or,  which  is  more  frequent,  by  a  covenant  inserted  in 
the  assignment  itself.  This  deed,  however,  is  commonly  in  the  custody 
^-^^  of  the  covenantor  (the  assignee),  *and  a  bond(i)  is  therefore  some- 
^  times  preferred.  But  it  is  clear,  that,  even  without  an  express 
contract,  the  law  will  raise  an  implied  obligation  in  the  assignee  of  a 
lease,  to  indemnify  the  lessee  from  the  covenants  contained  in  it :  and, 
therefore,  where  A.  assigned  to  B.  certain  leasehold  premises,  subject  to 
the  covenants  in  the  lease  on  the  lessee's  part  to  be  performed,  it  was 
assumed  that  the  executors  of  A.  might  maintain  an  action  against  B. 
for  breach  of  the  covenants  of  the  lease,  by  reason  whereof  damages 
had  been  recovered  against  the  assignors :  the  only  point,  indeed,  con- 
tested by  the  defendant,  was,  as  to  the /orm  of  the  action,  which,  it  was 
contended,  should  be  an  action  of  covenant;  but  the  court  held  that  an 
action  upon  the  case  would  lie :  Burnett  v.  Lynch,  5  B.  &  C.  589  (E. 
C.  L.  R.  vol.  11),  8  D.  &  R.  868  (E.  C.  L.  R.  vol.  16)."  [Talfourd,  J. 
— ^What  is  the  contract  here  ?]  That,  in  consideration  of  being  let  into 
possession  of  the  chambers,  the  defendant  will  indemnify  the  plaintiffs 
against  liability  for  the  rent  to  Heale.  [Williams,  J.,  referred  to  Wol- 
veridge  v.  Steward,  1  C.  &  M.  644,t  8  M.  &  Scott,  661  (E.  C.  L.  R. 
vol.  80),  where  it  was  held  that  an  assignee  who  takes  from  a  lessee 
leasehold  premises  by  indenture  endorsed  on  the  lease,  subject  to  the 
payment  of  the  rent  and  the  performance  of  the  covenants  and  agree- 
ments reserved  and  contained  in  the  leascj  is  not  liable  in  covenant 
to  the  lessee,  for  rent  which  the  lessee  has  been  called  on  by  the 

(a)  8d  edit,  by  G.  Sweet,  VoL  IV.  p.  171. 

(i)  Or  a  oonnterpart  of  the  indenture  of  auignment 


10  COMMON  BENCH.    (1  J.  SCOTT.)  18 

lessor  to  pay  after  die  assignee  has  assigned  over.]  In  Barnard  v. 
Dathy,  5  Taunt.  27  (E.  C.  L.  R.  vol.  1),  in  covenant  for  seven  quarters' 
rent,  a  plea  showing  a  surrender  before  the  last  four  of  the  seven  quar- 
ters' rent  accrued,  was  held  bad  on  demurrer,  because  it  did  not  go  to 
ihe  whole  breach,  and  the  breach  is  not  entire,  but  part  of  it  may  be 
proved.  That  was  the  case  of  an  assignment  *of  a  lease.  The  p^^g 
sixth  plea,  therefore,  affords  no  substantial  answer  to  the  first  '- 
count. 

The  replication  to  the  sixth  plea  is  good.  In  Stephen  on  Pleading,(a) 
it  is  said :  "  It  is  a  rule,  that  the  inducement  should  be  such  as  in  itself 
amounts  to  a  sufficient  answer  in  substance  to  the  last  pleading :  for  (as 
has  been  shown),  it  is  the  use  and  object  of  the  inducement  to  give  an 
explained  or  qualified  denial,  that  is,  to  state  such  circumstances  as  tend 
to  show  that  the  last  pleading  is  not  true ;  the  obsqtLe  hoc  being  added 
merely  to  put  that  denial  ip  a  positive  form,  which  had  previously  been 
made  in  an  indirect  one.  Now,  an  indirect  denial  amounts  in  substance 
to  an  answer;  and  it  follows,  therefore,  that  an  inducement,  if  properly 
framed,  must  always  in  itself  contain,  without  the  aid  of  the  absque  hoe, 
an  answer,  in  substance,  to  the  last  pleading.  Thus,  in  the  first  example, 
the  allegation  that  E.  B.  was  seised  for  life,  and  that  that  estate  is  since 
determined,  is,  in  itself,  in  substance,  an  answer,  as  denying  by  implication 
that  the  fee  descended  from  E.  B.  on  the  plaintiff.  That  sort  of  special 
traverse  containing  no  new  matter  in  the  inducement,  as  in  the  last  ex- 
ample, is  no  exception  to  this  rule."  The  objection  of  duplicity  is  not 
applicable  to  a  special  traverse. 

The  seventh  plea  is  double,  setting  up  the  agreement  and  the  per- 
formance of  it :  or,  if  both  together  form  but  one  single  defence,  the 
whole  was  properly  put  in  issue  by  the  replication. 

The  same  answer  may  be  given  to  the  objection  to  the  replication  to 
the  eighth  plea.  One  of  two  tenants  in  common  cannot  evict,  without 
the  sanction  of  his  co-tenant.(i) 

*The  replication  to  the  eleventh  plea  may  be  regarded  as  a  new  ^^qa 
assignment ;  and,  though  perhaps  somewhat  informal,  it  contains  ^ 
all  the  essential  elements  of  a  new  assignment.  In  Monkman  v.  Shep- 
herdson,  11  Ad.  k  E.  411  (E.  0.  L.  R.  vol.  39),  8  P.  &  D.  182,  in  debt 
for  wages  as  hired  servant,  the  defendant  pleaded,  that  the  plaintiff  was 
hired  on  the  terms,  that,  if  he  should  be  drunk  during  service,  he  should 
forfeit  all  wages  then  due ;  that,  after  the  wages  became  due,  and  whilst 
the  plaintiff  was  in  the  defendant's  service,  he  was  drunk,  whereby  he 
forfeited  the  wages  in  the  declaration  mentioned.  The  plaintiff  replied, 
that,  after  the  plaintiff  was  drunk,  the  defendant  exonerated  him  from 
the  forfeiture,  and  agreed  to  pay  him  the  wages  already  due  as  aforesaid, 

(a)  5th  edit  p.  212,  citing  Bao.  Abr.  (H)  1 ;  Com.  Dig.  Pleader  (G.  20) ;  Anonymous,  3  Balk. 
363;  Dike  «.  Bieks,  Cro.  Car.  836;  (Sir  W.  Jones,  327, 1  Roll.  Abr.  320,  8  Vin.  Abr.  410,  420  ) 
JCattbews  V.  Taylor,  2  M.  A  G.  667  (E.  C.  L.  R.  yoL  52),  3  Soott,  N.  R.  52. 

W  QueBT^ 
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and  continued  to  employ  him  as  such  soryant.  To  this  the  defendant 
new-asaigned,  that  part  of  the  wages  accrued  due  before  the  plaintiff 
was  drunk,  and  the  rest  afterwards ;  and  that  the  plaintiff  declared  not 
onlj  for  the  wages  due  before,  but  also  for  wages  due  after  he  so  be- 
came drunk,  and  the  defendant  had  notice  thereof.  It  was  held,  that 
the  replication  and  new  assignment  together  were  not  double ;  for,  the 
plea  applied  only  to  wages  due  before  forfeiture,  and  the  new  assignment 
to  wages  due  after.  [Williams,  J. — This  would  be  bad  if  it  was  a  new 
assignment :  the  previous  pleading  is,  that  the  defendant  took  the  benefit 
of  the  act  after  the  rent  became  due.] 

Wtlles^  in  reply. — ^The  contract  meant  to  be  stated  in  the  declaration 
in  truth  is,  that  the  defendant  will  pay  the  yearly  rent  of  842.  to  Heale, 
or,  in  default  of  his  so  doing,  will  indemnify  the  plaintiffs,  and  pay  that 
same  rent  to  them.  In  either  view,  the  seventh  plea  is  a  clear  answer  to 
the  action :  it  shows  an  accord  and  satisfaction,  which  prevents  the  plain- 
yo-t-i  tiffs  from  suing.  ^According  to  the  decision  of  the  Exchequer 
1  Chamber  in  Wolveridge  v.  Steward,  contracts  for  the  payment  of 
rent  are  limited  to  the  period  of  enjoyment.  The  replication,  which 
puts  in  issue  the  allegation  that  the  agreement  in  the  plea  mentioned 
was  made  by  Coles  for  and  on  behalf  of  Smith,  is  too  wide.  [Jbryis, 
C  J. — The  principal  objections  urged  against  the  replication  to  the 
seventh  and  eighth  pleas,  are  not  pointed  out  as  causes  of  demurrer.] 
They  are  objections  of  substance. 

The  court  suggested  to  Oole  the  propriety  of  amending,  but  he  declined 
to  avail  himself  of  the  hint.  Cfur.  adv.  vuU, 

Jbbvis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  there  is  no  little  difficulty  in  construing  the  first  count 
of  the  declaration.  It  alleges  that  tiie  plaintiffii  were  tenants  of  certain 
chambers,  to  one  Heale,  at  the  rent  of  842.  per  annum,  payable  quarterly, 
and  that,  in  consideration  that  they  would  demise  and  underlet  the 
chambers  to  the  defendant,  to  hold  as  their  tenant,  at  a  rent  of  842., 
payable  quarterly,  he  promised  them  that  he  would  pay  the  said  rent  to 
Healcj  and  that,  if  he  should  not  do  so,  he  would  indemnify  them  in 
respect  thereof,  and  would  pay  the  same  to  them.  The  declaration  then 
avers,  that  the  plaintiffs  did  let  the  chambers  to  the  defendant  on  the 
terms  aforesaid,  and  that,  under  that  demise,  he  held  the  chambers; 
that  large  sums  of  money,  parcel  of  the  rent  aforesaid,  became  due  from 
the  plaintiffs  to  Heale ;  that  the  defendant  did  not  pay  it  to  Heale ;  that 
the  plaintifis  paid  him,  and  requested  the  defendant  to  pay  them ;  but 
that  he  had  not  done  so,  &o. 


*22] 


It  is  not  easy  to  say  whether,  by  this  statement,  the  ^plaintiflb 


mean  to  allege  the  contract  to  have  been  that  the  defendant  pro- 
mised to  pay  Heale  the  rent  due  from  them  to  Heale,  or  the  rent  due 
from  the  defendant  to  them  under  the  demise  which  is  the  consideration 
for  his  promise.    But,  whichever  may  be  meant,  the  plaintiffs  cannoti 
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ire  think,  be  understood  as  intending  to  allege  that  the  defendant's 
promise  to  pay  Heale  was  to  extend  further  than  his  liability  to  pay  rent 
under  his  own  tenancy  to  the  plaintiffs ;  and,  consequently,  we  are  of 
opinion  that  the  sixth  plea, — which  is  addressed  to  842.,  parcel  of  the 
rent  mentioned  in  the  first  count,  and  which  sets  up  as  a  defence,  that, 
before  it  grew  due  from  the  plaintiffs  to  Heale,  the  tenancy  of  the  de- 
fendant to  the  plaintiffs  had  ended  by  a  surrender  by  operation  of  law, 
— ^is  a  good  plea. 

The  plaintiffs  have  replied  to  it,  by  way  of  special  traverse.  To  this 
replication,  the  defendant  has  demurred  specially,  on  the  ground  that 
the  inducement  is' inconsistent  and  incongruous  with  the  traverse.  And 
we  think  that  it  plainly  is  so :  and  therefore  our  judgment  on  this  de- 
murrer must  be  for  the  defendant. 

The  seventh  plea  is  likewise  addressed  to  the  same  sum  of  842. ;  and 
it  alleges,  that,  before  it  became  due  from  the  plaintiffs  to  Heale,  it  had 
been  agreed  by  and  between  the  plaintiff  Coles,  for  and  on  behalf  of  him- 
self and  the  plaintiff  Smithy  ajid  tvith  his  authority ^  and  the  defendant, 
that  the  defendant  should  quit  and  deliver  up  the  possession  of  the 
chambers  to  the  plaintiff  Coles,  and  that,  in  consideration  thereof,  the 
defendant  should  be  discharged  from  all  further  liability  to  pay  any  rent 
for  the  chambers,  and  that  the  defendant  did  accordingly  deliver  up  pos- 
session to  the  plaintiff  Coles,  which  he,  on  behalf  of  himself  and  the 
plaintiff  Smith,  accepted.  Construing  the  first  count  of  the  declaration 
as  we  do,  we  think  this  also  plea  sets  up  a  good  defence  by  way  '''of 
executed  contract,  according  to  the  case  of  Gore  v.  Wright,  8  Ad. 
k  E.  118  (E.  C.  L.  R.  vol.  35),  8  N.  &  P.  243. 

The  plaintiffs  have  replied  to  this  plea,  by  traversing  that  it  was 
agreed  by  and  between  the  plaintiff  Coles,  for  and  on  behalf  of  himself 
and  the  plaintiff  Smithy  and  the  defendant,  that  the  defendant  should 
be  discharged  from  liability  to  pay  any  further  rent,  and  that  posses- 
sion was  accepted,  in  pursuance  of  the  alleged  agreement,  in  discharge 
of  the  defendant's  liability,  in  manner  and  form,  &c.  To  this  replica- 
tion the  defendant  has  specially  demurred,  on  the  ground  that  it  is 
double  and  multifarious,  inasmuch  as  the  plaintiffs  have  denied,  not 
only  the  agreement  alleged,  but  also  the  acceptance  of  the  possession 
of  the  chambers  in  pursuance  thereof. 

It  is  unnecessary  for  us  to  decide  whether  this  is  a  sufficient  cause  of 
demurrer,  or  whether  the  plaintiffs  are  entitled  by  their  replication  to 
deny  the  whole  of  the  matters  alleged  in  the  plea,  as  constituting  a  sin- 
gle point  of  defence ;  because  we  are  of  opinion  that  the  replication  is 
bad,  for  another  cause,  not  specially  assigned,  but  which  we  regard  as 
an  objection  of  substance,  viz.  that  the  traverse  is  too  large,  by  reason 
of  its  including  the  allegation  in  the  plea  of  the  agreement  therein  men- 
tioned having  been  made  by  the  plaintiff  Coles  for  and  on  behalf  of  the 
plaintiff  Smithy  as  well  as  of  himself.     The  case  of  Wallace  r.  Kelaall, 
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7  M.  &  W.  204,t  8  Dowl.  P-  C.  841,  1  H-  &  W.  25,  appears  to  us  to 
prove  that  the  plea  would  contain  a  good  bar,  without  this  allegation. 
If  this  be  80,  the  traverse  is  bad  (and,  in  our  opinion,  bad  on  general 
demurrer),  if  it  would  put  the  defendant,  on  the  trial  of  the  issue,  under 
the  necessity  of  proving  the  allegation  in  order  to  obtain  a  verdict. 
And  we  have  come  to  the  conclusion  that  this  would  be  the  effect  of  the 
traverse,  after  considering  the  authorities  relating  to  the  point;  the 
♦24.1  P^^^^^P^l  ^f  *which  are  cited  and  fully  discussed  in  the  judgment 
-^  of  the  Court  of  Exchequer  in  the  late  case  of  Lush  v.  Russell,  5 
Exch.  203  ;t  though  the  decision  itself  of  that  case  does  not  at  all  govern 
the  present  point.  Therefore,  on  this  demurrer  also,  our  judgment  must 
be  for  the  defendant. 

The  eighth  plea  is  also  addressed  to  the  same  sum  of  84Z.,  and  alleges 
that,  before  it  became  due  from  the  plaintiffs  to  Heale,  the  plaintiff 
Coles,  with  the  sanction  and  authority  of  the  plaintiff  Smithy  evicted  the 
defendant  from  the  chambers.  The  plaintiffs  have  replied,  traversing 
that  the  plaintiff  Coles  evicted  the  defendant  with  the  sanction  and  <m- 
thority  of  the  plaintiff  Smith. 

To  this  replication  the  defendant  has  demurred ;  and  it  appears  to  us 
to  be  open  to  the  same  objection  as  the  replication  to  the  seventh  plea, 
viz.  that  the  traverse  is  too  large,  by  reason  of  including  the  immaterial 
allegation  that  the  eviction  was  authorized  by  the  plamtiff  Smith.  On 
this  demurrer,  therefore,  our  judgment  must  likewise  be  for  the  de- 
fendant. 

The  eleventh  plea  is  addressed  to  the  second  and  third  counts  of  the 
declaration, — the  former  being  for  use  and  occupation,  and  the  latter 
on  an  account  stated :  and  it  avers,  that,  after  the  causes  of  action  ac- 
crued, and  before  action  brought,  the  defendant  was  discharged  by  the 
order  and  adjudication  of  the  insolvent  debtors'  court.  The  plaintiffs 
have  replied,  as  to  so  much  of  this  plea  as  relates  to  the  third  count, 
that  the  cause  of  action  accrued  after  the  order  and  adjudication  in  the 
plea  mentioned.  To  this  replication,  the  defendant  has  demurred 
specially,  on  the  ground  of  its  amounting  merely  to  an  argumentative 
denial  of  the  allegation  in  the  plea,  that  the  order  and  adjudication 
were  made  after  the  causes  of  action.  And,  as  this  is  plainly  a  fatal 
objection  to  the  replication,  our  judgment  on  this  demurrer  also  must 
be  for  the  defendant.  Judgment  for  the  defendant. 
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A.,  in  May,  1823|  demued  premiBes  to  B.  for  80  yean,  with  a  proriso  for  re-entry  in  case  the 
lessee,  his  ezecntors,  Ac,  should  exercise  or  carry  on,  or  permit  to  be  exercised  or  carried  on, 
the  business  (amongst  otiien)  of  a  Tiotaaller  or  publican.  B.,  in  Norember,  1823,  mortgaged 
to  C,  and  in  June,  1829,  the  mortgage  term  was  assigned  to  D.,  and  ultimately  became  rested 
inE. 

After  B.  had  assigned  to  C.  and  when  he  had  no  reversion,  bat  a  mere  equity  of  redemption, 
he,  by  indenture,  granted  an  underlease  for  76  years  to  F.,  with  a  proviso  for  re-entry  similar 
to  thai  contained  in  the  ozigizMl  lease  from  A.  Some  of  the  mesne  assignments  were  made 
subject  to  this  underlease. 

Ib  ejectment  by  the  legal  representatlTeB  of  B.  for  a  breach  of  the  coyenant  in  the  original 
lease,  in  using  the  premises  as  a  public-house  or  beer  shop : — 

Held, — ^first,  that  the  underlease  granted  by  B.  operated  merely  as  a  demise  by  estoppel,  inas- 
much as  he  had  not  at  the  time  of  making  it»  or  since,  any  legal  interest ; — secondly,  that 
the  lessors  of  the  plaintaff,  or  the  persons  under  whom  Uiey  elaimed,  not  being  parties  to  the 
underlease,  or  to  any  of  the  assignments  which  recognised  and  referred  to  it,  were  not  bound 
by  any  covenants  contained  therein; — thirdly,  that  the  payment  to,  and  acceptance  by,  E.  of 
rent  under  the  underlease  by  B.  to  F.,  merely  created  a  tenancy  from  year  to  year ;  and  that 
such  tenancy  was  well  determined  by  a  notioe  to  quit  served  upon  the  attorney  of  the  adminis- 
tratrix of  the  person  who  had  paid  the  rent  to  the  lessors  of  the  phuntilT,  and  under  whom 
tiie  defendant  claimed. 

Ejectment,  upon  a  power  of  re-entry,  in  the  nature  of  an  entry  for 
a  forfeiture,  brought  to  recover  possession  of  premises  which  had  been 
used  as  a  public-house  or  beer  shop,  in  the  parish  of  St.  Mary,  Lambeth, 
Surrey. 

The  cause  was  tried  before  Wilde,  G.  J.,  at  the  last  Spring  assizes, 
for  the  county  of  Surrey,  when  a  verdict  was  found  for  the  lessors  of 
the  plaintiff,  subject  to  the  opinion  of  the  court  upon  certain  points  re- 
served. 

In  the  following  term,  a  rule  was  obtained  by  Peacock^  on  behalf  of 
the  defendant,  calling  upon  the  lessors  of  the  plaintiff  to  show  cause  why 
a  verdict  should  not  be  entered  for  the  defendant,  or  a  nonsuit. 

Against  this  rule,  Channell  and  Shee,  Serjts.,  and  Bovilly  showed 
cause ;  and  Peacock  and  Bramwell  were  heard  in  support  of  it.  The 
facts,  and  the  arguments  which  were  urged  on  either  side,  are  so  fully 
adverted  to  in  the  judgment  (which  was  prepared  by  Wilde,  *C.  ^^^^ 
J.),  that  it  has  been  thought  sufficient  merely  to  note  the  authori-  ^ 
ties  which  were  cited. 

On  the  part  of  the  lessors  of  the  plaintiff  were  cited — Doe  d.  Hughes 
V.  Bucknell,  8  C.  &  P.  566  (E.  C.  L.  R.  vol.  34),  Brown  v.  Story,  1  M. 
k  G.  117  (E.  C.  L.  R.  vol.  50),  1  Scott,  N.  R.  9,  and  Sturgeon  v.  Wing- 
field,  15  M.  &  W.  224.t 

On  the  part  of  the  defendant, — Stokes  v.  Russell,  3  T.  R.  678,  Pleasant 
d-  Hayton  v.  Benson,  14  East,  234,  Webb  v.  Austin,  7  M.  k  G.  701  (E. 
C.  L.  R.  vol.  62),  8  Scott,  N.  R.  419,  Gouldsworth  v.  Knights,  11  M. 
&  W.  337,t  Sturgeon  v.  Wingfield,  Omelaughland  v.  Hood,  1  Roll.  Abr. 
874  ;(a)  Vin.  Abr.  Estoppel  (N.),  pi.  5,  (Q.),  pi.  10;  Bac.  Abr.  Leasee 

(a)  Etoppel  (Q.),  pi.  10;  translated,  10  Vin.  Abr.  Estoppel  (Q.),  pL  10;  (U.)i  pi.  6,  S.  C.  Mar. 
64,  per  nom.  Edwards  p.  Omellhallum. 
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(G)  4,  (I)  2,  (I)  4,  (0);  Co.  Litt.  300  b;  2  Wms.  Saund.  418  c,  n. 
(e)  to  Walton  v.  Waterhouse ;  1  Smith's  Leading  Gases,  22,  310. 

Our,  adv.  vuU. 

Talfourd,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  ejectment  tried  at  the  last  assizes  for  the  county 
of  Surrey,  in  which  it  was  sought  to  recover  possession  of  certain  pre- 
mises used  as  a  public-house,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  certain  questions  which  were  re- 
served :  and  this  rule  was  afterwards  obtained  by  the  defendant,  calling 
upon  the  lessors  of  the  plaintiff  to  show  cause  why  a  verdict  should  not 
be  entered  for  the  defendant,  or  why  a  nonsuit  should  not  be  entered. 

The  lessors  of  the  plaintiff  claimed  to  be  entitled  to  recover  the  pos- 
session of  the  premises  on  one  or  other  of  two  grounds,  that  is  to  say, 
*271  ^^^^^^  '^P^^  *^®  ground  *that  they  were  entitled  to  the  reversion 
^  expectant  upon  the  determination  of  a  lease  for  an  unexpired  term, 
upon  which  a  right  of  re-entry  had  accrued  by  reason  of  a  forfeiture  by 
a  breach  of  covenant,  or  upon  the  ground  that  the  premises  were  held 
under  them,  upon  a  tenancy  from  year  to  year,  which  tenancy  had  been 
determined  by  a  regular  notice  to  quit. 

The  facts  are  somewhat  complicated,  and  have  given  rise  to  several 
questions,  some  of  which,  according  to  our  view  of  the  case,  it  will  not 
be  necessary  further  to  discuss. 

It  appeared  by  the  evidence  that  Lord  Holland  was  the  ground-land- 
lord of  the  premises  in  question ;  that  he,  by  indenture  dated  the  30th 
of  May,  1823,  demised  them  to  James  Crundall  for  a  term  of  80  years, 
from  the  14th  of  June,  1821,  at  a  certain  annual  rent ;  that  such  lease 
contained  the  covenant  hereinafter  mentioned,  with  a  proviso  for  re-entry, 
in  case  of  breach: — <«  And,  further,  that  he  the  said  James  Crundall,  his 
executors,  administrators,  and  assigns,  or  any  of  them,  shall  not,  without 
the  license  in  writing  of  the  said  Henry  Richard,  Lord  Holland,  his  heirs 
and  assigns,  exercise  or  carry  on,  or  suffer  to  be  exercised  or  carried  on, 
on  the  said  premises,  the  trade  of  a  catgut-spinner,  hogskinner,  boiler 
of  horseflesh  or  bones,  soap-maker,  glue  or  size-maker,  brewer,  distiller, 
felt  or  hat  manufacturer,  melter  of  fat,  metal-founder,  slaughter-man, 
tin-man,  victualler ^  publican^  or  any  other  offensive  trade,"  &c.  &c. 

By  indenture,  dated  the  21st  of  November,  1823,  Crundall  assigned 
the  lease  to  Mrs.  O^Brien,  by  way  of  mortgage. 

Further,  by  indenture  of  the  8th  of  June,  1829,  between  Mrs.  O'Brien, 
Crundall,  and  Yates,  endorsed  on  the  original  mortgage,  the  term  was 
assigned  by  Mrs.  O'Brien  to  Yates. 

*2fil       *^  indenture  of  the  19th  of  February,  1830,  Yates  and  Crun- 
^  dall  assigned  the  mortgage  term  to  Brooking,  freed  from  the  equity 
of  redemption  by  Crundall. 

By  indenture  of  the  27th  of  March,  1839,  Brooking  assigned  the  term 
to  two  ladies  of  the  name  of  Thorn ;  and,  by  indenture  of  the  24th  of 
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Jane,  1841,  the  Misses  Thorn  assigned  the  term  to  Jonathan  Charles 
Prior.  Prior  died  possessed  of  the  term ;  and  the  lessors  of  the  plaintiff 
are  the  legal  personal  representatives  of  Prior,  and  so  are  possessed  of 
the  term. 

The  defendant  is  in  the  actual  occupation  of  the  premises ;  having 
derived  the  occupation  under  Thomas  Ongley.  Thomas  Ongley  was 
tenant  to  Meuz  k  Go.  Meux  &  Go.  paid  rent  to  one  Gurrie  for  some 
time ;  and  Gurrie  paid  rent  to  Prior  from  1842  to  1847.  Gurrie  died, 
and  his  widow  became  his  personal  representative ;  and  a  notice  to  quit 
was  served  upon  her,  under  the  circumstances  hereafter  mentioned,  and 
upon  Thomas  Ongley,  and  also  upon  the  defendant. 

Such  is  the  general  nature  of  the  title  of  the  lessors  of  the  plaintiff, 
as  it  appeared  in  evidence :  but  the  complication  of  circumstances  referred 
to  has  arisen  out  of  the  fact  that  Grundall,  after  he  had  assigned  his 
term  to  Mrs.  O'Brien,  and  when  he  had  no  reversion,  but  only  an  equity 
of  redemption,  by  indenture  dated  the  14th  of  July,  1825,  purported  to 
demise  to  Woods  the  premises  in  question  for  a  term  of  76^  years,  sub- 
ject to  a  similar  covenant  restrictive  of  the  use  of  the  premises,  and  the 
like  proviso  for  re-entry  in  case  of  breach,  as  was  contained  in  Grundairs 
lease.  And  one  of  the  material  questions  in  the  cause,  is,  how  far  the 
lessors  of  the  plaintiff  are  affected  by  this  lease, — to  which,  however, 
they  have  been  willing  to  give  effect,  if  the  parties  claiming  under  it 
would  perform  the  covenants  contained  in  it.  But,  on  the  part  of  the 
defendant,  it  is  contended  that  the  lessors  of  the  plaintiff  are  bound  by 
the  term,  but  cannot  '^'enforce  the  covenants  by  action,  or  avail  p^og 
themselves  of  the  forfeiture  by  the  breach  of  the  covenants;  and  ^ 
such  contention  on  the*  part  of  the  defendant  is  sought  to  be  maintained, 
under  the  following  circumstances : — 

After  Grundall  had  granted  the  lease  to  Wood,  an  indenture  was 
executed  by  Grundall  and  Brooking,  dated  the  24th  of  October,  1825, 
purportmg  to  be  made  between  Grundall  of  the  first  part,  O'Brien  of 
the  second  party  and  Brooking  of  the  third  part, — ^which  recited  the  lease 
from  Lord  Holland  to  Grundall,  and  also  the  assignment  of  that  lease 
to  O'Brien  by  way  of  mortgage.  It  likewise  recited  a  lease  granted  by 
Lord  Holland  to  Grundall,  of  other  premises,  dated  the  18th  of  July, 
1825,  and  that  such  last-mentioned  lease  was  assigned  to  Brooking  by 
way  of  mortgage  to  secure  5007.  and  interest ;  and  further  recited  the 
lease  to  Woods,  and  stated  that  O'Brien  had  consented  and  concurred 
in  the  demise  so  made  to  Woods,  and  that,  at  the  time  of  such  consent 
and  concurrence,  it  had  been  stipulated  and  agreed,  that,  in  considera- 
tion thereof,  Grundall  should  assign  to  O'Brien  other  property  of  suffi- 
cient value,  to  indemnify  her  from  loss  by  the  consequent  diminution  in 
value  of  the  mortgage  security ;  and  that,  in  execution  of  such  agree- 
ment, Cinindall  had  agreed  to  as£gn  to  Brooking,  as  trustee  for  O'Brien, 
the  equity  of  redemption  of  the  leasehold  premises  in  mortgage  to 
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Brooking,  and  to  give  O'Brien  a  power  of  sale  of  the  premises  mortgaged 
to  her;  and  by  such  deed,  Crondall  accordingly  assigned  to  Brooking 
the  premises  demised  by  the  lease  of  the  18th  July,  1825,  and  his  equity 
of  redemption  therein, — in  trust  to  sell,  under  the  circumstances  therein 
mentioned,  and  to  apply  the  proceeds,  in  the  first  place,  to  the  payment 
of  his  (Brooking's)  mortgage,  and,  in  the  next  place,  to  pay  O'Brien, 
to  the  extent  of  5007.,  in  part  satisfaction  of  her  mortgage  debt,  and  to 
*^m  P^y  *^®  surplus  proceeds,  *if  any,  to  him,  Crundall :  and  a  power 
-*  of  sale  is  then  given,  under  the  circumstances  and  conditions 
therein  mentioned,  to  O'Brien,  of  the  premises  in  mortgage  to  her, 
subject,  nevertheless,  to  the  covenants  and  agreements  contained  in  the 
lease  granted  by  Crundall  to  Woods. 

This  deed  gave  rise  to  many  observations  in  the  course  of  the  argu- 
ment of  the  rule.  But,  although  O'Brien  purports  to  be  a  party  to  the 
deed^  yet  it  was  never  executed  by  her ;  nor  is  it  in  any  manner  noticed 
in  any  other  deed  executed  by  her.  And  we,  therefore,  think  it  can 
have  no  effect  in  this  case,  and  need  not  be  further  considered. 

The  assignment  by  O'Brien  to  Yates,  by  the  deed  of  the  8th  of  June, 
1829,  before  mentioned,  was  made  subject  to  the  under-lease  to  Woods ; 
but  the  assignment  of  the  19th  of  February,  1880,  from  Yates  and 
Crundall  to  Brooking,  made  no  reference  to  the  under-lease  to  Woods : 
nevertheless,  the  assignment  of  the  27th  of  March,  1839,  from  Brooking 
to  the  Misses  Thorn,  and  the  assignment  from  the  Misses  Thorn  to  Prior, 
were  both  made  subject  to  the  under-lease. 

It  further  appeared  in  evidence,  that,  after  the  lease  was  granted  to 
Woods,  the  premises  had  been  used  as  a  public-house  and  beer  shop,  and 
that  various  notices  had  been  given  by  Prior  of  the  breach  of  covenant 
thereby  committed,  and  requiring  that  such  use  of  the  premises  should 
be  discontinued. 

It  was  proved  that  the  use  of  the  premises  as  a  public-house  and  beer 
snop  had  been  discontinued  for  a  time,  but  that  they  were  afterwards 
again  applied  to  those  purposes :  and,  in  consequence  of  the  parties 
persisting  in  so  using  the  premises,  the  present  action  of  ejectment  was 
brought. 

On  the  part  of  the  plaintiffs  it  was  contended,  that,  if  they  were  bound 
^n-^^  by  the  term  demised  to  Woods,  a  "^forfeiture  had  been  incurred, 
^  which  entitled  them  to  re-enter  and  determine  the  term ;  or,  if 
they  were  not  bound  by  the  term,  the  notices  to  quit  had  determined 
any  other  tenancy  that  could  be  set  up  on  the  part  of  the  defendant : 
and  so,  qudcunque  vid  datdj  the  plaintiffs  were  entitled  to  recover. 

Upon  the  part  of  the  defendant, — among  many  other  points  not 
necessary  to  be  noticed, — it  was  insisted  that  the  indenture  between 
Crundall  and  Woods,  of  the  14th  of  July,  1825,  had  become  a  good 
lease  by  estoppel,  as  against  the  lessoW  of  the  plaintiff,  and,  as  such, 
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the  lesaors  of  the  plaintiff  were  bound  by  the  term ;  bat,  it  being  a  good 
lease  only  by  estoppel^  the  lessors  of  the  plaintiff  could  not  take  advan- 
tage of  the  forfeiture, — according  to  several  authorities  cited,  upon 
which,  or  upon  their  application  to  this  cause,  it  will  not  be  necessary  to 
remark. 

It  was  further  contended  by  the  defendant,  that,  by  the  true  construc- 
tion of  Crundairs  lease,  the  application  of  the  premises  to  the  purposes 
of  a  public-house  or  beer  shop  did  not  work  a  forf^ture,  but  only  created 
a  claim  to  compensation ;  or,  at  most,  that  a  forfeiture  would  only  be 
incurred  after  failure  to  make  compensation  after  demand  of  the  same 
had  been  duly  made,  according  to  the  terms  of  the  deed :  and  it  was 
objected,  that  no  such  sufficient  demand  had  been  made,  either  in  regard 
to  the  form  of  demand,  or  in  respect  of  the  service  of  such  demand  on 
the  proper  parties. 

In  the  course  of  the  argument  upon  these  points,  many  principles 
were  stated,  and  authorities  cited,  which  were  not  the  subject  of  any 
doubt ;  but  the  great  difficulty  has  been  to  discover  their  application  to 
the  facts  of  this  case. 

The.2nain  point  in  contest  has  been,  whether,  as  between  the  lessors 
of  the  plaintiff  and  the  defendant,  the  rights  of  such  lessors  are  affected 
by  the  indenture  *of  the  14th  of  July,  1825,  between  Crundall  and 
Woods,  purporting  to  be  a  lease. 

Upon  this  pomt,  it  must  be  remembered  that  Crundall  had  no  legal 
interest  in  the  premises  at  the  time  he  executed  the  deed.  He  had  only 
an  equity  of  redemption.  That  deed,  therefore,  only  operated  as  a 
contract  between  the  parties  to  it,  or,  as  between  them,  to  a  demise  by 
estoppel.  Crundall  has  never  since  acquired  any  interest  or  reversion 
in  the  premises,  and  therefore  the  legal  character  and  incidents  of  that 
deed  have  never  been  altered  from  what  they  were  at  the  time  of  its 
execution.  By  the  assignment  of  Grundall's  equity  of  redemption  to 
Brooking,  no  operation  was  produced  in  regard  to  that  contract ;  it  was 
the  assignment  of  a  ,mere  equity,  having  no  operation  at  law ;  and 
Crundall  has  not  been  party  to  any  other  deed  which  could  affect  the 
parties  who  have  derived  titles  under  the  assignment  of  Brooking.  It 
is  the  fact,  that  O'Brien  assigned  to  Yates,  subject  to  Woods's  lease, 
and  that  Crundall  was  an  assenting  party  to  that  deed :  but  he  assigned 
nothing,  and  he  had  no  assignable  legal  interest :  and,  in  the  assignment 
of  his  equity  of  redemption  to  Brooking,  by  the  deed  of  the  19th  of 
February,  1830,  no  notice  whatever  was  taken  of  Woods's  lease.  It  is 
the  fact  also,  that  Brooking  assigned  to  the  Thqrns,  subject  to  the  under- 
lease, and  the  Thorns  in  like  manner  assigned  to  Prior. 

The  result  is,  that  the  deed  between  Crundall  and  Woods,  purporting 
to  be  a  lease,  operated  by  way  of  contract  between  them,  and  which 
would  bind  them,  as  between  each  other,  by  estoppel :  and,  as  Crundall 
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never  acqaired  any  interest  in  the  premises  he  so  assumed  to  demise,  he 
never  possessed  the  po^yer  of  giving  any  legal  interest  in  that  contract 
to  any  other  person :  and  he  never  affected  to  do  so,  by  executing  any 
^g„,  instrument  even  purporting  to  assign  it.  And,' *although  some  of 
^  the  assignments  before  mentioned  were  made  subject  to  the  lease 
to  Woods,  yet,  whatever  might  be  the  effect  of  that  fact,  such  effect  was 
limited  to  the  parties  to  the  deeds,  and  neither  Grundall,  nor  the  defend- 
ant, nor  any  person  un(}er  whom  the  defendant  claims,  or  with  whom  he 
has  any  legal  privity,  was  party  to  any  such  deeds,  or  in  any  manner 
connected  with  them. 

We  therefore  think  that  the  lessors  of  the  plaintiff  are  in  no  respect 
bound  by  or  affected  by  the  lease  to  Woods.  And  this  view  of  the  case 
renders  it  unnecessary  to  consider  the  construction  or  effect  of  that 
deed,  or  of  any  of  the  notices  which  have  been  served  under  it. 

The  defendant,  as  before  stated,  acquired  the  possession  of  the  pre- 
mises from  Thomas  Ongley,  who  was  let  in  under  Meux  k  Co.,  who 
acquired  their  right  to  give  that  possession  under  Woods,  and  Woods, 
under  the  lease  from  Grundall.  The  payment  of  rent  by  Meux  &  Go. 
to  Mrs.  Currie,  and  the  payment  of  rent  by  Gurrie  to  Prior,  constituted 
Prior  the  landlord  of  Gurrie  and  of  those  claiming  under  him, — ^which 
included  Meux  &  Co.,  Thomas  Ongley,  and  the  defendant.  It  is  true 
that  the  rent  paid  by  Gurrie  to  Prior  was  the  amount  reserved  under  the 
lease  to  Woods ;  and  no  doubt  it  was  paid  as  under  that  lease :  but,  as 
Prior  was  not  bound  by  that  lease,  the  effect  of  the  payment  of  rent 
was,  to  crea,te  a  tenancy  from  year  to  year  between  them.  Likewise, 
the  rent  paid  by  Meux  &  Go.  to  Currie,  was  paid  as  under  a  lease  granted 
by  Woods  to  them,  but  which  lease,  for  want  of  a  good  reversion  in 
Woods,  for  the  reasons  before  mentioned,  in  reference  to  the  deed  be- 
tween Grundall  and  Woods,  operated  merely  as  a  contract,  or  by  way 
of  estoppel,  between  the  parties :  but,  as  regards  the  lessor  of  the 
*341  P^^^"^*^>  *^®  ^^^y  offset  of  the  facts,  is,  to  *show  that  the  present 
•*  actual  possession  being  derived  from  Woods,  who  claimed  under 
Grundall  the  title  of  the  lessors  of  the  plaintiff  to  the  possession  by 
virtue  of  the  term  assigned  by  Grundall,  cannot  be  controverted  by 
Meux  &  Go.,  or  by  Thomas  Ongley,  or  the  defendant,'  who,  as  before 
stated,  derived  possession  from  them. 

A  point  was  made,  upon  the  evidence  of  Woods,  that  he  had  never 
assigned  to  Gurrie  his  interest  under  the  lease  from  Grundall ;  but  it 
does  not  appear  to  us  that  that  circumstance  can  affect  the  lessors  of 
the  plaintiff.  Gurrie*s  having  paid  the  rent,  as  upon  his  own  account, 
to  Prior,  from  1842  to  1847,  was  sufficient  evidence  of  the  relation  of 
landlord  and  tenant,  as  between  them:  and  the  like  effect  resulted  from 
the  payment  of  rent  from  Meux  &  Go.  to  Gurrie. 

The  lessors  of  the  plaintiff  have  primd  facie  acquired  the  right  of 
possession  under  the  term  granted  by  Lord  Holland ;  and  it  appears 
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tbftt  the  parties  in  the  aetnal  occupation  have  acquired  possesgion  medi- 
ately under  that  term,  and  that  the  several  facts  serve  only  to  show  an 
outstanding  interest  under  a  tenancy  from  year  to  year,  which  may 
properly  he  determined  by  regular  notice  to  quit,  and  that  the  lessors 
of  the  plaintiff  are,  therefore,  entitled  to  retain  the  verdict  which  was 
entered  for  them  at  nisi  prius. 

One  objection  was  made  as  to  the  service  of  the  notice  to  quit :  but 
there  does  not  seem  any  weight  in  that  objection.  The  notice  was  served 
upon  the  attorney  and  agent  of  Mrs.  Currie,  the  administratrix  of 
Carrie,  who  paid  the  rent :  and  we  think  the  notice  was  well  served. 

Bule  discharged. 


*KEPP  and  Another  v.  WIGGETT  and  Otners.    Nov.  19.  [*85 

SnrvtiM  in  a  bond  giren  by  a  eolleotor  of  property  and  income  tax,  nnder  the  5  A  6  Vict.  e.  35, 
0onditioned  for  the  due  eolleotion  and  payment  of  the  snma  aaseased  nnder  the  aet,  are  not 
liable  in  respeet  of  moneys  eolleeted  by  him  without  legal  authority, — ^that  is,  before  he  it 
fumiBhed  with  the  duplicate  auesBment  and  warrant  to  collect,  as  mentioned  in  tho  172d  section 
of  the  statute. 

The  condition  recited  that  A.  "had  been  dnly  nominated  end  appointed  a  collector  for  tho  year 
ending,"  ±e. ;  and  that  duplicates  of  the  assessments  had  been  delivered  and  given  in  charge 
to  him,  with  a  warrant  or  warrants  for  collecting  the  same :" — ^Ilcld,  in  an  action  against  the 
sureties,  for  A.V  default,  that  they  were  not  estopped  by  these  recitals  from  showing  that  there 
had  been  no  complete  appointment  of  A.  as  oollector,  and  that  the  duplicate  asscsamcnts  and 
warrant  to  coUect  had  not  been  delivered  to  him. 

This  was  an  action  of  debt.  Judgment  having  been  given  for  the 
plaintiffs  on  demurrer  to  a  general  plea  of  performance,(a)  a  ^vrit  of 
inquiry  issued  to  assess  the  damages  sustained  by  the  plaintiffs  by  reason 
of  the  breaches.  The  writ  of  inquiry  set  out  the  pleadings  and  the 
judgment.  The  bond  and  consideration,  as  set  out  upon  oyer,  and  en- 
rolled, at  the  prayer  of  the  plaintiffs,(6)  were  as  follows : — 

«« Know  all  men  by  these  presents,  that  we,  James  Lee,  of,  &c.,  col- 
lector, James  Wiggett,  of,  &c.,  Richard  Robinson,  of,  &c.,  and  George 
Robinson,  of,  &c., — which  said  James  Lee  b  a  collector  for  the  wards 
of  New  Street,  Bedfordbury,  Drury  Lane,  and  Long  Acre,  in  the  parish 
of  St.  Martin-in-the-Fields,  in  the  division  of  the  city  and  liberty  of 
Westminster,  in  the  county  of  Middlesex,  duly  nominated  and  appointed. 
by  the  commissioners  acting  for  the  said  parish  of  St.  Marti n-in-thc- 
Fields,  in  the  execution  of  an  act  of  parliament  made  and  passed,  &c. 
(6  &  6  Vict.  c.  85),  and  of  the  several  other  acts  therein  referred  to, 
and  of  another  act,  &c.  (8  &;  9  Vict.  c.  4),  and  which  said  James  Wig- 
gett, Richard  Robinson,  and  George  Robinson,  are  sureties  for  the  said 
James  Lee, — are  jointly  and  '^'severally  held  and  firmly  bound  unto  r^eo^* 
Richard  Kepp,  Esq.,  and  Charles  Lewis,  Esq.,  being  two  of  the  ^ 
said  commissioners  acting  in  the  execution  of  the  said  acts  for  the  said 
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VOL.  X,— ^' 


36  KEPP  V.  WIOaBTT.  M.  T.  1880. 

parish  of  St.  Martin-in-tbe-Fields,  in  the  said  county  of  Middlesex,  in 
the  sum  of  8000?.  of  lawful  money  of  Great  Britain,  to  be  paid  to  the 
8»id  Richard  Kepp,  Esq.,  and  Charles  Lewis,  Esq.,  or  to  William  Eve- 
rett, Esq.,  their  executors  or  administrators ;  for  which  payment  to  be 
well  and  truly  made,  we  bind  ourselves,  and  each  of  us  bindeth  himself, 
for  the  whole  and  entire  sum,  our  and  each  of  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents,  sealed  with  our  seals :  Dated, 
tliis  6th  day  of  October,  1846. 

Whereas  the  above-bounden  James  Lee  hxth  been  duly  nominated  and 
appointed  a  collector  for  the  year  ending  the  6th  day  of  April,  1847,  of 
the  several  duties  granted  by  the  said  several  acts,  which  have  been,  or 
hereafter  shall  be,  assessed  within  the  said  wards  and  parish  of  St. 
Martin-in-the-Fields  for  the  said  last-mentioned  year,  under  and  by  vir- 
tue of*  the  said  acts ;  and  the  said  James  Lee,  together  with  the  said 
James  Wiggett,  Richard  Robinson,  and  George  Robinson,  as  his  sureties, 
have  entered  into  and  executed  the  above-written  obligation  to  give  good 
and  sufficient  security  for  the  faithful  discharge  and  due  performance  by 
the  said  James  Lee  of  his  said  office  of  collector  as  aforesaid :  And 
whereas  duplicatea  of  the  weeeemente  have  been  delivered  and  given  in 
charge  to  the  said  James  Lee,  with  a  warrant  or  warrants  for  collecting 
the  same :  Now,  the  condition  of  the  above-written  obligation  is  such, 
that,  if  the  above-bounden  James  Lee,  James  Wiggett,  Richard  Robin 
son,  and  George  Robinson,  or  either  of  them,  their  or  either  of  their  heirs, 
&c.,  shall  and  do  duly,  in  pursuance  of  the  directions  of  the  said  acts,  pay 
all  such  sums  of  money  which  now  are  assessed  and  collected  for  the  year 
j^Q.T-|  ending  the  5th  of  April,  1847,  *or  which  hereafter  may  be  assessed 
-^  and  to  be  collected  in  the  said  wards  and  parish  of  St.  Martin-in-the- 
Fields,by  the  said  James  Lee,  as  such  collector  as  aforesaid ;  and  if  the 
said  James  Lee  shall  and  do  duly,  in  pursuance  of  the  said  acts,  demand 
the  sums  assessed,  of  the  respective  persons  from  whom  the  same  are  pay- 
able, and,  in  case  of  non-payment  thereof,  shall  duly  enforce  the  powers 
of  the  act  against  such  as  make  default ;  then  the  above-written  obliga- 
tion to  be  void ;  otherwise  the  same  shall  be  and  remain  in  full  force 
and  virtue." 

After  setting  out  the  judgment  on  the  demurrer,  the  writ  of  inquiry 
proceeded  thus : — 

« And  thereupon  the  said  Richard  Kepp  and  Charles  Lewis,  accord- 
ing to  the  form  of  the  statute  in  that  case  made  and  provided,  suggested 
upon  the  roll  whereon  the  said  judgment  so  recovered  against  the  said 
James  Wiggett,  Richard  Robinson,  and  George  Robinson  as  aforesaid, 
is  entered,  to  the  efiect  following,  that  is  to  say,  that  the  said  James 
Lee  did  not  nor  would,  duly,  in  pursuance  of  the  directions  of  the  said 
acts,  pay  or  cause  to  be  paid,  nor  had  he  at  any  time  theretofore  paid, 
all  such  sums  of  money  as  at  the  time  of  the  making  of  the  said  writing 
obligatory  and  condition  were  assessed,  and  which  thereafter  w<^re  as- 
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se$aed  and  collected  ia  the  said  wards  and  parish  of  St.  Martin-in-the* 
FieldSy  by  the  said  James  Lee,  as  such  collector  as  aforesaid,  for  the 
year  endiDg  on  the  5th  of  April,  1847,  but  therein  failed  and  made  de- 
fault ;  and  the  said  James  Lee  neglected  and  omitted,  duly,  in  pursuance 
of  the  directions  of  the  said  acts,  to  pay,  and  did  not  pay,  nor  had  he 
then  paid,  according  to  the  true  intent  and  meaning  of  the  said  condition 
of  the  said  writing  obligator/,  divers  large  sums  of  money,  to  wit,  1000^, 
assessed  and  collected  by  him,  the  said  James  Lee,  as  such  collector  as 
aforesaid,  in  and  for  the  said  wards  and  parish  of  St.  Martin-in- 
the-Fields,  for  the  year  ending  '''the  5th  of  April,  1847,  to  wit, 
amongst  others,  certain  large  sums  of  money,  amounting,  to  wit,  to 
501L.08.  6d.y  collected  and  received  by  him,  the  said  James  Lee,  as 
such  collector  as  aforesaid  in  and  for  the  said  wards  and  parish  afore- 
said, for  the  year  ending  as  aforesaid,  from  certain  persons  carrying  on 
bnauaess  under  the  name,  style,  and  firm  of  Messrs.  Combe,  Delafield, 
k  Co.  [and  seven  other  sums  collected  and  received  by  Lee,  as  such 
collector  as  aforesaid,  for  the  year  ending  as  aforesaid,  viz.,  IL  Gs.  Sd. 
from  one  Bickers,  12.  9«.  2d.  from  one  Watts,  51.  28.  lid.  from  one 
Cookings,  8{.  5$.  Id.  from  one  Blunt,  6«.  5d.  from  one  Weston,  14«.  from 
one  Huntley,  and  14«.  7(2.  from  one  Huggins] ;  and  which  said  several 
sums  of  money  so  collected  and  received  as  aforesaid,,  he,  the  said  James 
Lee,  might,  and  could,  and  ought  to  have  duly  paid  in  pursuance  of  the 
directions  of  the  said  acts,  and  according  to  the  form  and  effect,  true 
intent  and  meaning  of  the  said  condition  of  the  said  writing  obligatory; 
bat  the  said  James  Lee  had  not  paid  the  same,  or  either  of  them,  or 
any  part  thereof,  contrary  to  the  said  condition  of  tbo  said  writing 
obligatory,  and  in  breach  thereof,  whereby  the  said  Bichard  Kepp  and 
Charles  Lewis  had  lost  the  said  moneys,  and  every  part  thereof:  But 
because,  &c." 

Then  followed  the  prayer  and  award  of  the  writ  of  inquiry, — the  exe- 
eution  of  which  was  alleged  as  follows : — <<  The  said  writ  was  executed 
at  Westminster,  on  the  5th  day  of  February,  1849,  before,"  &c. 

The  damages  were  assessed  at  5132.,  and  costs  of  suit,  subject  to  be 
reduced  to  nominal  damages,  or  such  other  sum  as  the  court  should 
think  the  plaintiff  entitled  to  recover,  according  to  the  opinion  of  the 
court  on  the  following  case  : — 

The  plaintiffs  are  two  of  the  commissioners  of  the  property  and 
income-tax  for  the  parish  of  St.  Martin-in-the-Felds,  in  the  city  j-^aa 
and  liberty  of  Westminster,  '''in  the  county  of  Middlesex,  duly  '- 
appointed  under  and  by  virtue,  and  acting  in  execution,  of  the  Qtatutea 
5  &  6  Vict.  c.  85,  and  8  &  9  Vict.  c.  4. 

The  said  James  Lee,  from  the  coming  into  operation  of  the  said  act 
of  5  &  6  Vict.  c.  85,  acted  as  collector  of  the  property  and  income-tax 
in  and  for  the  said  parish  of  St.  Martin-in-the-Fields. 

Tke  b«Bd  and  aoDditioii  set  forth  in  the  writ,  was  executed  on  the  6th 
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of  October,  1846,  by  the  said  J&mes  Lee,  and  the  defendants  James 
Wiggett,  Richard  Robinson,  and  George  Robinson.  The  said  William 
Everett,  Esq.,  was,  and  still  is,  Her  Majesty's  receiver-general  of  taxes. 
The  said  James  Lee  died  on  the  14th  of  October,  1846. 

On  the  22d  of  October,  1845^  a^  duplicate  of  the  first  assessment  of 
the  duties  under  the  respective  schedules  (A.)  and  (B.)  of  the  act  6  &  6 
Vict.  c.  35,  made  upon  the  several  persons  charged  with  the  said  duties 
within  the  parish  of  St.  Martin-ih-the-F!eMs,  for  the  year  ending  the 
5th  of  April,  1846,  to  be  and  to  remain  in  force  for  the  space  of  three 
years  commencing  from  the  5th  of  April,  1845,  and  ending  the  6th  of 
April,  1848,  was  delivered  by  the  plaintiffs,  acting  as  such  commis- 
sioners, to  the  said  James  Lee:  and',  annexed  to  the  said  duplicate^and  • 
delivered  at  the  same  time  by  the  plainti&  to  the  said  James  Lee,  was 
a  document,  under  the  hands  and  seals  of  the  plaintiffs,  in  the  following 
form, — ^being  the  form  provided  by  the  commissioners  of  stamps  and 
taxes : — 

[Here  followed  the  collecter's  appointment,  and  warrant  to  collect 
sums  assessed  under  schedules  (A.)  and  (B.)] 

The  above  warrant  and  appointment  remained  unrevoked  during  the 
life  of  the  said  James  Lee. 

^4^^  Previously  to  the  delivery  to  the  said  James  Lee  of  *the  said 
^  warrant  and  appointment,  he  was  required  to  give,  and  did  give, 
security,  as  such  collector  of  the  faid  duties,  by  a  bond,  with  sureties, 
in  precisely  the  same  terms  and  form  as  the  bond  set  forth  in  the  said 
writ ;  and  he  had  given  a  similar  bond  for  each  of  the  three  years.  The 
penalty  of  the  bond,  as  appears  by  the  declaration,  is  80007. 

The  total  amount  of  the  assessment  under  the  schedules  (A.)  and  (B.), 
for  the  year  ending  the  5th  of  April,  1847,  was  2191Z.  9«.  2d. ;  and 
the  amount  under  schedules  (D.)  and  (E.)  was  49517.  18«.  11(2.  The 
duties  so  assessed  under  schedules  (A.)  and  (B.),  and  (D.)  and.(E.), 
were  respectively  due  and  payable  at  the  same  times :  and  the  persons 
respectively  assessed  to  and  chargeable  with  both  duties,  were  applied  to 
for  payment  thereof  at  one  and  the  same  time,  by  the  said  James  Lee. 

After  the  death  of  James  Lee,  one  Richard  Thomas  Pugh  was  duly 
appointed  collector.  With  his  appointment  was  delivered  to  the  said 
Richard  Thomas  Pugh  the  duplicate  assessment  under  schedules  (A.) 
and  (B.),  formerly  delivered  to  James  Lee. 

On  the  12th  of  May,  1847,  a  return  was  made  by  the  plaintiffs  to  the 
receiver-general,  of  the  total  amount  of  the  duties  assessed  under  sche- 
dule (A.),  and  also  the  total  amount  of  duties  assessed  under  schedules 
(D.)  and  (E.)  respectively,  for  the  year  ending  the  5th  of  April,  1847^ 
in  pursuance  of  the  directions  of  the  act  of  the  43  G.  3,  c.  99,  s.  46 ; 
in  which  said  duplicate  or  return  one  Thomas  Butlin  and  one  Richard 
Thomas  Pugh  were  stated  to  be  the  collectors  of  the  whole  amount  of 
the  said  dutiea  respectively. 
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The  receipt  by  James  Lee  of  the  seyeral  sums  hereinbefore  mentioned^ 
was  first  discovered  by  the  said  Richard  Thomas  Pugh,  who,  upon  apply- 
ing to  the  parties  assessed,  for  the  respective  amounts  due  from  ^^.^ 
=^thcm,  was  informed  by  them  that  they  had  paid  Lee;  and  kia  ^ 
receipt  was  produced  by  them. 

On  the  12th  of  August,  1846,  a  meeting  of  the  general  commissioners 
of  the  property  and  income-tax  for  the  parish  of  St.  Martin-m-the- 
Fields,  was  duly  held  at  the  office  of  the  said  commisrioners;  at  which 
meeting  the  plaintiffs  and  the  said  James  Lee  were  present.  The  fol- 
lowing minute  details  what  took  place  at  the  meeting : — 

«<  Office  for  Taxes,  August  12, 1846. 

<(  At  a  meeting  of  the  commissioners  of  property-tax,  held  this  day, — 
present,  Charles  Prater,  Esq.,  in  the  chair,  Richard  Kepp,  Esq.,  Robert 
Pagh,  Esq.,  Charles  Lewis,  Esq.,  and  William  Stark,  Esqr., — ^the  assess- 
ments of  income-tax,  schedule  (D.),  for  the  year  ending  the  5th  of  April, 
1847,  were  delivered  as  completed  by  the  additional  commissioners. 
Ordered,  that  notice  of  assessment  for  the  said  year  should  be  delivered 
to  the  parties  assessed ;  and  appointed  Tuesday,  the  29th  of  September, 
as  the  first  day  for  hearing  appeals  against  the  said  assessments.  Messrs. 
Butlin  and  Lee  were  appointed  collectors  for  the  said  year.  Mr.  Lee 
offered  as  his  sureties,  Mr.  James  Wiggett,  of  Drury  Lane,  brush-maker, 
Mr.  Richard  Robinson,  of  Bloomsbury  Square,  gentleman,  and  Mr. 
George  Robinson,  of  Wigmore  Street,  auctioneer.  The  commissioners 
were  pleased  to  approve  of  the  same ;  and  directed  the  clerk  to  prepare 
the  necessary  bonds." 

The  bond  and  condition  mentioned  and  set  forth  in  the  writ  were  duly 
executed  at  the  offices  of  the  said  commissioners,  by  the  said  James 
Lee,  and  the  said  defendants,  James  Wiggett,  Richard  Robinson,  and 
George  Robinson,  on  the  6th  of  October,  1846. 

The  certificates  of  the  assessments  were  duly  made  out  by  the  additional 
commissioners,  and  entered  in  a  book  provided  for  that  purpose,  accord- 
iog  to  the  forms  '^'transmitted  to  them  by  the  commissioners  of  ^^  .o 
stamps  and  taxes :  but  the  appeals  were  not  then  concluded ;  and  ^ 
no  duplicate  of  (usesiment  under  schedule  {D.\for  the  year  ending  the 
5th  of  Aprils  1847,  nor  any  warrant  for  collection  of  any  of  the  said  dtUiee 
under  schedule  (2>.)  was  delivered  to  the  said  James  Lee :  but  he  retained 
possession  of  the  aforesaid  duplicate  of  assessment  under  schedule  (A.), 
with  the  warrant  hereinbefore  mentioned,  thereto  annexed. 

After  the  said  assessments  were  made  a  notice  in  the  proper  and 
usual  form  was  given  to  each  of  the  several  persons  so  assessed,  including 
the  persons  hereinafter  named,  from  whom  the  said  James  Lee  received 
the  moneys  hereinafter  stated :  and  no  notice  of  appeal  against  such 
assessment  was  ever  given ;  nor  was  any  appeal  made  by  either  of  the 
8«id  last-mentioned  persons  so  assessed. 

The  first  appeal  day  in  respect  of  the  assessments  made  under  schedule 
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(D.)  was  held,  as  appointed  by  the  said  minnte,  on  the  29th  of  September, 
1846.  The  appeals  in  respect  of  the  assessments  made  under  schedule 
(D.)  were  in  the  course  of  being  heard  until  the  end  of  Octoberi  1846, 

On  the  14th  of  October,  1846,  James  Lee  died. 

On  the  25th  of  November,  1846,  a  duplicate  of  the  assessment,  widi 
a  warrant  in  the  following  form,  was  delivered  to  the  said  Bichard  Tho- 
mas Pugh : — 

<<  Schedules  (D.)  and  (E.).  County  of  Middlesex.  District  of  St. 
Martin's-in-the-Fields.  We,  the  undersigned  commissioners  for  general 
purposes,  amongst  others,  acting  for  the  said  district,  do  hereby  sign 
and  allow  this  duplicate  of  the  first  assessment  of  the  said  duties  for 
4he  wards  of  New  Street,  Bedfordbury,  Drury  Lane,  and  Long  Acre,  for 
the  year  1846,  ending  on  the  5th  of  April,  1847,  amounting  to  the  said 
*4^1  ^°™  ^^  49517.  *1S$.  Ud.  Given  under  our  hands  and  seals,  this 
J  25th  of  November,  1846.  «  Bichard  Kepp    (l.  s.) 

"  Charles  Lewis    (l.  s.) 
«  Commissioners.*' 

«  Collector's  appointment  and  warrant.  County  of  Middlesex.  Dis- 
trict of  St.  Martin's-in-the-Fields,  to  wit.  To  Bichard  Thomas  Pugh 
«nd  Thomas  Butlin,  two  of  the  inhabitants  of  St.  Martin's-in-the-Fields, 
m  the  district  of  St.  Martin's-in-the-Fields,  in  the  county  of  Middlesex. 
By  virtue  and  in  pursuance  of,  &c.,  we  whose  names  are  hereunto  sub- 
scribed and  seals  affixed,  being,  amongst  others,  commissioners  for  the 
general  purposes  of  the  said  acts,  and  acting  for  the  said  district,  have 
signed  and  allowed  the  foregoing  duplicate  of  the  first  assessment  of  the 
^aid  duties  charged  and  assessed  upon  the  several  inhabitants  and  others 
of  the  ward  of  New  Street,  Bedfordbury,  Drury  Lane,  and  Long  Lane, 
in  the  said  district,  for  the  year  1846,  ending  the  5th  of  April,  1847, 
amounting  to  the  sum  of  49512.  ISs.  lid.  Now,  we  do  hereby  appoint 
you  collectors  of  the  duties  contained  in  the  said  assessment ;  and  we  do 
hereby  enjoin  and  require  you,  or  either  of  you,  to  make  demand  of  the 
several  sums  contained  in  the  foregoing  duplicate  of  assessmenty  from  the 
'parties  charged  therewith,  or  at  the  places  of  their  last  abode,  as  the 
case  may  require,  within  ten  days  after  the  duties  shall  respectively  be- 
come payable,  next  after  the  delivery  to  you  of  the  said  duplicate  of 
assessment;  and,  upon  payment  thereof,  to  give  acquittances,  &c. 
Given  under  our  hands  and  seals,  the  25th  of  November,  1846. 

"  Richard  Kepp    (l.  s.) 
«  Charles  Lewis    (l.  s.) 

"Commissioners." 

.    On  the  20th  of  September,  1846,  and  before  the  receipt  by  the  said 

*4J.l  ^^^^^  ^^^  ^^  hereinafter  mentioned,  *the  following  sums  were  due 

■*  and  payable  for  two  quarterly  instalments  of  property-tax  or  duties 

granted  under  Schedule  (A.),  by  the  respective  persons  whose  names 
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me  Mt  opposite  to  the  same  reqpeotiyely,  in  reepeot  of  the  year  ending 
the  5th  of  April,  1847,  in  the  parish  of  St.  Martin's-in-the-Fielda.' 
[Here  followed  an  enumeration  of  somB,  in  the  whole  amounting  to 
521.  4b.  6d.] 

On  the  20th  of  September,  1846,  and  before  the  receipt  by  the  said 
James  Lee  as  hereinafter  mentiioned,  the  following  sums  were  due  and 
payable  for  two  quarterly  installments  of  property-tax  or  duties  granted 
under  schedule  (D.),  by  the  respective  persons  whose  names  are  set  oppo- 
site to  the  same  respectively,  in  respect  of  the  year  ending  the  5th  of 
April,  1847,  in  the  parish  of  St  Martin-in-the-Fields : — 

Under  schedule  (JD.)  £ 

Messrs.  Combe,  Delafield,  &  Co.    -        -        -        -    452 

William  Blunt 5 

Thomas  Cookings 2 

JTpon  application  to  them  by  the  said  James  Lee,  the  said  several 
sums  above  particularly  mentioned,  were  paid  to  him  by  the  said  parties 
respectively,  in  respect  of  the  said  last-mentioned  year ;  and  the  said 
James  Lee  gave  to  the  said  parties  respectively  a  printed  receipt  for  the 
same,  in  the  usual  form,  as  collector  of  the  said  duties,  dated  on  the 
days  when  such  payments  were  made. 

The  above  sums  received  under  schedule  (D.)  were  received  on  the  2Gth 
of  September,  5th  of  October,  and  7th  of  October,  respectively. 

The  case  then  stated  that  none  of  the  said  moneys  so  received  by  the 
said  James  Lee  as  aforesaid,  had  ever  been  paid,  either  by  the  said 
James  Lee,  or  by  the  said  defendants,  or  either  of  them,  as  his  sureties, 
or  by  any  other  person  on  his  or  their  behalf,  though  the  days  '''ap-  ^^ .  ^ 
pointed  for  payment  of  all  sums  collected  for  1847,  had  elapsed.    *- 

The  question  for  the  opinion  of  the  court,  is,  whether  the  verdict 
ought  to  be  reduced,  and,  if  so,  by  how  much. 

It  is  to  be  taken  as  a  fact  that  the  parties  who  paid  Lee  have,  upon 
appeal,  insisted  upon  those  paymei^ts  as  a  discharge,  and  refused  to  pay. 
The  court  is  to  be  at  liberty  to  draw  such  inferences  of  fact  as  the  case 
may  warrant. 

Channellj  Serjt.,  for  the  plaintiffs. — The  bond  in  question  was  exe- 
cuted on  the  6th  of  October,  1846.  Lee,  the  collector,  for  whose  de- 
fault the  plaintiffs  now  seek  to  charge  his  sureties,  died  on  the  14th. 
Some  of  the  sums  mentioned  in  the  case  were  received  by  him  before, 
others  after  the  execution  of  the  bond.  These  may  be  considered  as 
sums  received  under  schedules  (A.)  and  (D.)  respectively. 

As  to  the  duties  received  under  schedule  (A.)  the  circumstances  appear 
to  be  these : — ^An  assessment  of  property-tax  was  made  for  three  years : 
a  duplicate  of  the  assessment  was  delivered  to  Lee,  together  v/ith  an 
appointment  of  Lee  as  collector,  and  a  warrant  authorizing  him  to 
collect :  the  three  years  would  not  expire  until  the  5tU  of  April,  1847. 

As  to  schedule  (D.),  there  is  no  statement  in  the  case  that  a  dupli- 
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catc  assessment,  with  a  warrant  to  collect,  was  delivered  to  Lee :  and 
for  this  reason, — the  aesessment  is  subject  to  appeal,  and  therefore  the 
duplicate  could  not  be  delivered  out  until  the  appeals  were  disposed  of; 
and  the  case  states  that  the  appeals  were  in  the  course  of  being  heard 
until  the  end  of  October,  1846.  It  will  be  contended,  on  the  other  side, 
that  the  sureties  are  not  liable  on  this  bond,  for  want  of  the  delivery  of 
^  4  P^  this  assessment  and  warrant  to  Lee.  But .  the  "^assessment  made 
^  by  the  commissioners  on  the  12th  of  August,  is  complete,  unless 
notice  of  appeal  is  given;  and  the  case  finds  that  none  of  the  parties 
with  the  receipt  of  money  from  whom  Lee  is  charged,  gave  such  notice ; 
and  it  further  finds  expressly  that  the  sums  mentioned  were  due  and 
payable.  As  to  these,  therefore,  there  was  a  valid  assessment ;  and  it 
is  not  competent  to  the  defendants  to  say  that  Lee  was  not  such  a  col- 
lector as  alleged. 

With  regard  to  the  duties  to  be  collected  under  schedule  (A.),  there 
can  be  no  doubt  that  the  defendants  are  liable  for  the  sums  (amounting 
in  the  whole  to  521,  4$.  6<2.)  received  by  Lee,  under  assessments  duly 
made  under  the  authority  of  the  5  &  6  Vict.  c.  85,  s.  87,  and  8  &  9 
Vict.  c.  4,  s.  3.  [This  was  conceded  by  ByleSj  Scrjt.,  for  the  defend- 
ants.] 

Then,  as  to  schedule  (D.),  the  omission  of  the  commissioners  to  deliver 
to  Lee  a  duplicate  assessment  and  warrant  to  collect,  does  not  entitle 
the  defendants  to  say  that  Lee  did  not  receive  the  money.  The  172d 
section  of  the  5  &  6  Vict.  c.  85,  enacts  «<  that  the  respective  commis- 
sioners executing  this  act  in  relation  to  any  of  the  duties  hereby  granted, 
shall,  within  one  calendar  month  after  the  first  day  of  hearing  appeals, 
— all  appeals  then  made  being  first  determined, — ^issue  out  and  deliver 
to  the  respective  collectors,  duplicates  of  the  assessments  of  the  afore- 
said duties,  charged  at  the  respective  rates  mentioned  in  the  respective 
schedules  of  this  act,  together  with  their  warrants,  as  directed  by 
the  said  several  acts  relating  to  the  duties  of  assessed-taxes,  for  the 
speedy  and  efibctual  levying  and  collecting  of  the  said  duties  assessed 
under  this  act,  as  the  same  shall  become  payable,"  &c.  There  is  no- 
thing in  that  section  to  prevent  the  assessments  from  being  due  and 
payable,  although  the  duplicates  have  not  been  delivered  out,  as  to  per- 
^4-^  sons  who  have  not  given  notice  "^of  appeal.  The  object  of  the 
•1  statute  is,  prompt  collection :  this  appears  from  the  12th  section 
of  the  43  Geo.  8,  c.  99,  which  is,  by  s.  86,  incorporated  into  the  5  &;  6 
Vict.  c.  35.  That  section  (s.  12)  enacts  <<  that  the  assessors  so  to  be 
appointed  as  aforesaid  (under  s.  9)  shall  from  time  to  time  make  and 
deliver  in  writing  their  certificates  of  assessments  of  all  the  duties  given 
to  them  in  charge  as  aforesaid,  unto  the  respective  commissioners,  or 
any  two  or  more  of  them,  on  or  before  the  5th  of  June  yearly,  or  as 
soon  after  as  conveniently  can  be  done ;  and  the  commissioners  to  whom 
such  assessments  shall  be  so  delivered,  or  any  two  or  more  of  them,  shall 
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forthwith  set  their  hands  to  the  said  reepectiye  aasessmentBy  testifying 
their  allowance  of  the  same ;  and  the  said  commissionerSy  or  any  two  or 
more  of  them,  are  hereby  required  to  sign  and  seal  three  duplicates  of 
the  said  assessments  to  be  prepared  by  their  clerk,  and  forthwith  to 
nominate  and  appoint  two  of  the  persons  named  or  presented  in  each  of 
such  assessments  to  be  collectors,  or  any  other  two  such  persons  as  snch 
commissioners  are  hereby  authorized  to  appoint,  and  to  deliver,  or  cause 
to  be  delivered,  one  of  the  said  duplicates  of  such  assessments  so  by  the 
said  commissioners  allowed,  together  with  warrants,  under  the  hands 
and  seals  of  two  or  more  of  the  said  commissioners,  for  collecting  the 
same,  imto  the  respective  persons  by  them  nominated  to  be  collectors ; 
and  one  other  of  the  said  duplicates  to  the  surveyor  of  the  district  for 
the  time  being ;  and  the  third  of  the  said  duplicates  to  be  kept  by  such 
derk  for  the  use  of  the  said  commissioners ;  and  the  said  collectors  are 
hereby  enjoined  and  required  to  make  demand  of  the  several  sums  con- 
tained in  such  duplicates,  from  the  parties  charged  therewith,  or  at  the 
places  of  their  last  abode,  or  on  the  premises  charged  with  the  assess- 
ment,  as  the  case  may  require,  within  ten  days  after  the  said  du^ies 
shall  respectively  become  "^payable,  next  after  such  assessments  p^.g 
shall  have  been  delivered  to  them/'  [Maule,  J. — Under  the  48  '- 
G.  S,  c.  99,  the  warrant  pointed  out  the  very  sums  to  be  collected. 
Here,  the  parties  assessed  are  to  have  notice  so  that  they  may  appeal. 
The  notice  under  the  former  act  was  the  demand.  Under  the  5  &  6 
Yict.  c.  35,  the  assessment  and  warrant  under  schedule  (D.)  are  not  de- 
livered to  the  collector  until  the  appeals  are  disposed  of.  How,  then, 
can  he  know  what  he  is  to  collect  ?  or,  how  are  the  parties  assessed  to 
know  to  whom  they  are  to  pay  the  money  ?  Jkbvib,  0.  J. — ^Webb  v. 
James,  7  M.  &  W.  279,t  4  Dowl.  P.  0. 487, 1  Gale,  260,  is  an  authority 
to  show  that  the  sureties  are  not  responsible  for  sums  received  by  the 
collector  without  due  authority.] 

It  is  not  competent  to  the  defendants  to  deny  that  the  sums  in  question 
were  legally  received  by  Lee  in  his  character  of  collector.  The  bond 
recites  that  Lee  <<  hath  been  duly  nominated  and  appointed  a  collector 
for  the  year  ending  the  5th  of  April,  1847,  of  the  several  duties  granted 
by  the  said  several  acts,  which  have  been  or  hereafter  shall  be  assessed 
within  the  said  wards  and  parish,"  &c. ;  and  that  «  duplicates  of  the  as- 
sessments have  been  delivered  and  given  in  charge  to  Lee,  with  a  warrant 
or  warrants  for  collecting  the  same."  And  the  plaintiffs  are  not  pre- 
dnded  by  the  known  rule  from  relying  upon  that  estoppel  now,  seeing 
that  they  have  had  no  opportunity  of  putting  it  upon  the  record.  [Jbrvis, 
C.  J. — A  similar  argument  was  urged,  without  success,  in  Doe  v.  Hud- 
dart,  2  C.  M.  &  R.  816.(a)] 

BykSf  Serjt  (with  whom  was  Ogle)^  for  the  defendants. — The  defend- 
ants are  clearly  not  responsible  for  Lee's  default  in  respect  of  moneys 

(a)  And  see  Doe  v.  WellemaD,  2  Ezoh.  368.t 

VOL.  X.— 6  d2 
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*4Q1  '^^^^^^  ^7  ^^  *^^  ^^  ^^  ^^  eouTM  of  his  office.  The  coUeetor^fl 
^  authority  is  derived  wholly  from  the  duplicate  asaesement  and  tjie 
warrant :  until  he  reoeives  these,  he  has  no  right  to  collect  one  farthii^. 
The  commissioners  cannot  by  kw  deliver  oi^  the  duplicates  until  the 
appeals  are  all  disposed  of :  5  &  6  Vict.  c.  85,  s,  172.  [Mauls,  J. — Is 
it  not  reasonable  that  persons  who  do  not  choose  to  appeal,  may  have 
iune  person  to  whom  they  may  legally  pay  the  sums  for  which  they 
•«ie  assessed,  before  the  time  for  hearing  appeals  is  over  ?]  The  facts 
show  that  this  was  an  extra-ofllcial  collection,  to  the  prejudice  of  ikt 
sureties.  On  the  22d  of  October,  1846, — probably,  after  Uie  giving  of 
the  bond  for  that  year, — ^the  commissioners  delivered  to  Lee  a  duplicate  of 
Ibe  first  assessment  of  duties  under  schedule  (A.),  to  remain  in  force  for 
tfuree  years,  commencing  from  the  5th  of  April,  1845,  and  endbg  on  the 
6th  of  Aprils  1848.  On  the  12th  of  August,  1846,  the  assessments  of 
income  tax,  schedule  (D.),  for  the  year  ending  the  5th  of  April,  1847, 
were  delivered  as  completed, — subject  to  appeal.  Notice  of  the  assess- 
ment is  to  be  given  to  the  parties  assessed,  and  days  are  appointed,  fw 
hearing  i^peals.  Then,  collectors  are  on  that  day  appointed, — to  col- 
lect the  Tarious  sums  assessed,  when  they  should  be  armed  with  prop&t 
authority  so  to  do.  On  the  5th  of  October,  1846, — the  day  before  the 
bond  is  executed, — ^Lee,  one  of  the  persons  so  appointed,  receives  from 
Messrs.  Combe  &  Co.  4521.  U.  ^.  At  this  time,  the  money  was  n,<^ 
lawfully  receivi^le  by  Lee :  he  eould  not  act  officially  until  the  assess- 
ment and  warrant  were  delivered  to  him.  Lee  died  on  the  14th  of  Octo- 
bffl*,  1846 :  a  new  isoUector  (Pu^)  was  appointed  on  the  28th :  on  the 
£lst,  the  appeals  were  all  disposed  of;  and,  on  the  25th  of  November, 
the  duplicate  assessment  and  warrant  to  collect  were  delivered  to  Pugh, 
^Q^  containing  the  names  of  Messrs.  '^'.Combe  k  Co.  If  Pugh,  the  new 
^  collector,  had  demanded  the  sum  assessed  upon  Messrs.  Combe  k 
Co.,  it  would  have  been  no  answer  for  them  to  say  that  they  had  paid 
the  amount  to  Lee :  that  was  a  payment  in  their  own  wrong.  In  Leigh 
m.  Taylor,  7  B.  &  C.  491  (£.  C.  L.  B.  vol.  14),  it  was  held  that  an  over- 
seer has  not,  by  virtue  of  his  office,  any  authority  to  borrow  money ;  and, 
therefore,  in  an  action  against  a  surety  on  a  bond  conditioned  for  the 
overseer's  faithfully  accounting  for  all  sums  received  by  him  by  virtue 
of  his  office,  the  surety  is  not  liable  for  a  sum  lent  to  the  overseer,  thougii 
:applied  by  him  to  parochial  purposes.  That  case,  and  Webb  v,  James, 
before  adverted  to,  are  distinct  authorities  to  show  that  these  defendants 
«r#  only  chargeable  for  sums  lawftdfy  received  by  Lee  as  collector,  and 
sot  paid  over. 

The  cases  of  Doe  v.  Huddart,  2  C.  M.  &  B.  316,t  5  Tywrh.  846,  4 
Dowl.  P.  C.  437,  and  Doe  v.  Wright,  10  Ad.  &  E.  763  (B.  C.  L.  B.  vol. 
87),  2  P.  &  D.  672,  show  that  the  defendants  are  not  precluded  by  any 
application  of  the  doctrine  of  estoppel  here. 

Channett^  Serjt.,  was  heard  in  reply. 

JsBViB,  C.  J. — ^It  has  very  prop^erly  been  admitted  by  the  learned 
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eotmsel  for  the  defendants,  diat  they  are  liahle  in  respect  of  all  moneys 
received  hy  Lee  under  schednle  (A.)  of  the  statute  5  &  6  Vict.  c.  85 ; 
,  for,  it  is  quite  plain,  on  referring  to  the  provisions  of  that  statute,  that 
^ihe  assessments  mider  schedule  (A.)  are  in  force  for  three  years.  The 
plaintifis,  therefore,  must  have  judgment  for  those  amounts.  But  I  think 
it  must  be  limited  to  that.  It  is  conceded,  upon  the  authority  of  Webb 
«.  James,  that,  unless  the  defendants  are  estopped  from  ddftying  Lee*s 
authority  to  collect  the  sums  assessed  under  schedule  (D.),  they  can  only 
be  liable  in  respect  *of  sums  officially  received  by  the  collector.  ^^.^ 
It  is  important,  therefore,  to  see  irhether  or  not  there  is  any  such  '- 
estoppel.  It  appears  to  me  that  there  is  not.  It  appears  to  me  that 
everything  that  is  recited  in  the  bond,  is  satisfied  by  the  facts  whidi  are 
stated  in  the  case.  At  the  time  the  bond  was  executed,  Lee  had,  in  a 
certain  sense,  been  appointed  collector  <<  for  the  year  ending  the  5th  of 
April,  1847,  of  the  several  duties  granted  by  the  said  several  acts,  irhich 
had  been  or  thereafter  should  be  assessed,"  &c.  He  had  duly  received 
the  duplicate  assessment  and  warrant  to  collect  the  assessments  under 
schedules  (A.)  and  (B.).  The  bond  dearly  contemplates  a  future  col- 
lection. The  question  is,  whether  he  was  authorized  to  collect  the  sums 
which  he  is  charged  wilfh  having  received.  That  he  was  appointed  col- 
lector, is  clear :  but,  was  he  ever  armed  with  authority  as  such  collector 
to  receive  the  assessments  under  schedule  (D.)  ?  I  am  of  opinion  'that 
he  was  not.  It  appears  that  certain  returns  are  made  by  the  assessors: 
notice  is  then  given  to  the  parties  assessed,  who  have  a  power  of  appeal ; 
and  by  s.  172,  it  appears  that  the  assessments  and  warrant  cannot  be 
given  out  for  collection,  until  the  appeals  are  disposed  of.  Until  that 
can  be  done,  the  collector  cannot  properly  know  what  he  is  to  collect, 
'nor  has  he  authority  to  collect.  That  being  so,  it  seems  to  me  that  the 
defendants  in  this  action  are  only  liable  upon  their  bond,  to  the  extent  of 
the  sums  received  by  the  collector  under  schedules  (A.)  and  (B.),  and 
that  our  judgment  must  accordingly  be  for  the  plaintifis  for  the  amount 
of  those  sums  only. 

Maule,  J. — ^I  am  of  the  same  opinion.  As  to  the  question  of  estoppel, 
it  appears  to  me  that  the  matters  that  are  stated  in  the  case, — some  of 
them  by  recital  in  the  condition  of  the  bond, — and  which  were  in  the 
"^knowledge  of  all  parties,  show,  that,  in  speaking  of  the  appoint-  p^.^ 
ment  of  Lee  as  collector,  they  did  not  mean  that  he  was  fully  ^ 
armed  with  authority  to  collect  the  sums  assessed.  He  had  been 
appointed  to  collect,  and  was  the  person  who  was  intended  to  be  armed 
with  power  to  collect  and  enforce  payment  of  the  sums  assessed.  Still, 
he  was  a  collector  within  the  sense  and  meaning  of  the  expressions  used 
in  the  bond.  I  therefore  think  the  doctrine  of  estoppel  does  not  apply. 
The  only  remaining  question  is,  whether  the  money  received  by  Lee  as 
and  for  sums  assessed  under  schedule  (D.)  of  the  statute  5  &  6  Vict.  c. 
85,  was  received  by  him  in  his  character  of  eollector.  Looking  at  the 
provisions  of  the  act,  and  at  the  general  character  of  appointments  of 
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this  kind,  I  think  he  was  not  authorized  to  receive  or  to  enforce  payment 
of  those  sums :  he  had  no  authority  lawfully  to  receive  them,  so  as  to 
bind  the  Crown,  until  empowered  to  do  so  by  the  receipt  of  the  duplicate 
assessments  and  warrant  from  the  commissioners :  before  that  time,  he 
could  have  no  legitimate  means  of  knowing  what  amounts  he  was  charged 
to  collect.  The  act  does  not,  I  think,  intend  that  there  shall  be  any 
collection  until  the  time  for  appealing  has  ezpured :  it  would  probably 
be  inconvenient  if  it  were  given  before.  Indeed,  my  brother  Channdl 
has  not  contended  for  that.  There  is  no  writing,  no  verbal  communica- 
tion, between  the  commissioners,  who  have  the  custody  of  the  assessments, 
and  have  power  to  give  effect  to  them,  and  the  collector,  except  one, 
which  is  made  by  handing  over  to  him  the  duplicate  and  warrant.  Where 
it  is  intended  that  the  collection  shall  be  m&A&  forthwith^  the  legislature 
has, — as  in  the  12th  section  of  the  43  G.  8,  c.  99, — expressly  and  con- 
veniently in  terms  conferred  the  authority.  That  machinery  does  not 
exist  in  the  statute  now  under  consideration ;  but  a  different  machinery 
^.o-i  is  substituted  for  it:  the  '^'commissioners  are  to  make  the  assess- 

•J  ments ;  they  are  to  give  notice  of  the  assessment  to  the  parties 
assessed :  they  are  to  appoint  the  time  for  hearing  appeals  against  the 
assessments ;  they  are  to  appoint  collectors ;  and,  after  the  time  for 
hearing  appeals  is  over,  they  are  to  deliver  to  them  the  duplicate  assess- 
ments and  warrants  to  collect, — so  that  the  collectors  majf  know  what 
amounts  they  are  to  demand  from  the  parties  assessed.  Taking  the  two 
acts  (48  G.  8,  c.  99,  and  5^6  Vict.  c.  85),  which  are  in  pari  materid^ — 
the  one  providing  for  a  collection  forthwith^  the  other  for  a  collection 
after  the  determination  of  the  appeals,  and  after  the  delivery  of  the 
duplicate  and  warrant  to  the  collector, — ^I  think  the  plain  and  obvious 
construction  of  the  latter  act,  excludes  the  liability  of  the  sureties  on 
this  bond,  in  respect  of  that  part  of  the  breach  which  relates  to  sums 
assessed  under  schedule  (D.). 

Williams,  J. — ^I  am  of  the  same  opinion.  By  the  terms  of  this  bond, 
the  sureties  can  only  be  liable  for  such  sums  as  Lee,  the  principal,  could 
give  legal  discharges  for.  With  regard  to  sums  received  by  him  in 
respect  of  the  assessment  under  schedule  (D.),  Lee  clearly  had  net 
authority  to  collect  them,  no  duplicate  or  warrant  to  collect  having  been 
delivered  to  him  by  the  commissioners  ;  and  consequently  he  could  give 
no  valid  discharges.  As  to  the  remaining  question, — whether  the  defend* 
ants  are  estopped  by  the  recitals  in  the  bond  from  setting  up  this  defence, 
— ^it  is  to  be  observed  that  it  is  a  rule  that  estoppels  must  be  certain  to 
every  intent.  And,  here,  it  is  at  least  doubtful  whether  the  recital  that 
Lee  had  been  duly  nominated  and  appointed  a  collector  for  the  year 
ending  the  5th  of  April,  1847,  and  that  duplicates  of  the  assessments 
had  been  delivered  and  given  in  charge  to  him,  with  a  warrant  or  war- 
^_^  rants  for  collecting  the  same,  ^should  be  referred  to  the  assess- 

^  ments  under  schedule  (A.)  or  schedule  (D.).  I  therefore  think 
there  is  no  estoppel. 
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Talfourb,  J. — ^I  am  entirely  of  the  same  opinion.  It  is  clear  npon 
the  facts  stated  in  the  case,  that  Lee  never  was  armed  with  legal  autho- 
rity to  receiye  the  sums  assessed  under  schedule  (D.)  of  the  income-tax 
act.  The  warrant  afterwards  given  to  Pugh,  which  is  set  out  in  the  case, 
shows  what  was  required  to  make  the  collection  lawful. 

Judgment  for  the  plaintiffs  for  522.  4s.  6<2.,  the  amount  of  the 
sums  collected  by  Lee  under  schedule  (D.). 


BROWN  V.  ARUNDELL.    Nov.  6. 

QooSm  Mot  to  an  anetioneer  for  sale  on  premifes  oooapied  by  him,  are  priyile^d  from  distrMH 
for  rent;  although  the  plaoe  of  sale  is  merely  hired  for  the  oeoaiion, — or  the  oconpation  hae 
been  aMfoired  by  the  anetioneer  by  an  aot  of  trespaae. 

Thb  first  count  of  the  declaration  was  in  trover  for  certain  goods  and 
chattels  of  the  plaintiff;  the  second  was  in  case  for  not  selling  for  the 
best  price  goods  taken  as  a  distress  for  rent ;  the  third,  for  selling  with- 
out appraisement. 

Plea,  not  guilty,  «  by  statute." 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  assizes  at 
Hertford.  The  facts  were  as  follows : — ^The  defendant  was  lessee  for  a 
term  of  years  of  The  Turf  Hotel,  at  St.  Albans.  One  Coleman  had 
formerly  kept  the  hotel;  but,  having  got  into  difficulties,  he  had  retained 
possession  of  « the  tap"  only, — the  rest  of  the  premises  being  let  to  two 
persons  named  Quick  and  Dell.  The  promises  being  at  the  time  in 
question  unoccupied,  the  key  was  left  at  the  tap ;  and,  Coleman's  son, 
in  the  absence  of  his  father,  without  (as  it  appeared)  "^any  autho-  p^- . 
rity  from  any  one,  gave  the  key  to  one  Page,  who  thereupon  took  ^ 
possession  of  one  of  the  empty  rooms  of  the  hotel,  and  placed  goods  in 
it  for  the  purpose  of  selling  them  by  auction, — ^amongst  others,  the  go6ds 
in  question  in  this  action,  which  were  the  property  of  the  plaintiff.  The 
defendant  being  informed  that  the  goods  were  there,  immediately  dis- 
trained them  for  rent  alleged  to  be  due  to  him,  in  respect  of  the  pre- 
mises, from  Quick  and  Dell.  The  goods  were  appraised,  and  (those 
belonging  to  the  plaintiff)  ultimately  sold  for  522.  Witnesses  called  for 
the  plaintiff,  valued  the  goods  at  from  702.  to  1002. 

On  the  part  of  the  plaintiff,  it  was  insisted,  upon  the  authority  of 
Adams  v.  Grane,  1  0.  &  M.  380,t  3  Tyrwh.  326,  that  the  goods,  at  the 
time  of  their  seizure,  were  privileged  from  distress. 

The  lord  chief  baron  was  of  that  opinion,  and  accordingly  directed 
the  jury  to  find  for  the  plaintiff  on  the  first  and  second  counts,  and  for 
the  defendant  on  the  third. 

The  jury  thereupon  found  for  the  plaintiff  on  the  first  count,  with  52/ 
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damages;  also  for  the  plaintiff  on  the  seoond  oonnti  with  282.  damages; 
and,  on  the  third  ooont,  for  the  defendant. 

M.  Chambers  (with  whom  was  Sawkins^  pursnant  to  leave  reserved 
to  him  at  the  trial,  now  moved  for  a  rule  nisi  to  enter  a  nonsuit.  The 
rule  laid  down  in  Adams  v.  Graae, — ^that  goods  sent  to  an  auctioneer  to 
be  sold  upon  premises  occupied  hy  Aim,  are  privileged  from  distress  for 
rent, — b  one  that  is  established  for  the  general  benefit  and  protection 
of  trade :  it  does  not  apply  to  a  case  where  a  room,  not  being  a  public 
auction-room,  is  hired  for  a  mere  casual  sale.  [Maulb,  J. — What  con- 
*A61  ^^^^^^^^  ^  public  auction-room  7  Must  it  be  '''held  in  fee-simple  ?  or 
^  for  a  long  term  of  years  ?  or  what  ?]  It  must  be  a  place  where 
the  auctioneer  carries  on  his  ordinary  business.  [Williams,  J. — ^In 
Findon  v.  MXaren,  6  Q.  B.  891  (E.  C.  L.  R.  vol.  .60)^  to  a  plea  in  trover 
for  a  carriage,  alleging  that  it  was  taken  on  the  premises  of  B.  as  a 
distress  for  rent  due  from  him,  the  plaintiff  replied  that  B.  was  a  coach- 
maker  and  a  commission  agent  for  the  sale  of  carriages,  and  exercised 
that  trade  on  the  said  premises,  and  was  employed  by  the  plaintiff,  in 
the  way  of  his  said  trade  and  business,  for  certain  commission,  to  expose 
for  sale,  and  sell,  the  carriage  on  the  said  premises,  and  the  plaintiff 
had  delivered  the  carriage  to  B.  for  the  purpose  that  he  might  there 
expose  for  sale  and  sell  the  same  for  the  plaintiff,  in  the  way  of  his  said 
trade  and  business,  for  certain  commission,  and  B.  had  the  same  on  the 
premises  for  that  purpose,  and  the  same  remained  thereon,  to  be  ma« 
naged,  dealt  with,  sold,  and  exposed  for  sale,  as  aforesaid,  in  the  way 
of  B.'s  said  trade  and  business,  and  not  otherwise,  until  the  time  of  the 
distress :  and  it  was  held,  that  goods  in  the  hands  of  a  commission- 
agent  for  sale  in  the  way  of  his  business,  are  exempted  from  distress ; 
and,  on  special  demurrer,  l^at  the  exemption  was  here  sufficiently 
pleaded.]  No  doubt,  goods  sent  to  a  factor  for  sale  upon  his  premises, 
are  exempt.  But  here,  the  room  in  which  the  goods  were  placed,  was 
not  the  place  of  business  of  Page.  [Maulb,  J. — ^Adams  v.  Grane  is 
AOt  distinguishable  from  the  present  case.]  Ooleman  the  son  had  no 
authority  to  let  Page  into  possession :  the  latter  was  a  mere  trespasser. 
[Jjimyis,  C.  J. — How  can  that  affect  the  privil^e  ?  If  it  could,  the 
privilege  would  cease,  if  Ae  auctioneer  were  to  hold  over  after  the 
'*'571  ^^P^^^^^^  ^f  ^  lesAt  or  a  notice  to  quit.]  No  case  has  ever  de- 
^  cided,  that,  where  *an  aactioneer  is  guilty  of  a  trespass  in  placing 
goods  upon  another  man's  premises,  the  goods  so  placed  are  privileged 
from  being  distrained.  [Maulb,  J. — I  see  no  ground  for  making  this 
ease  an  exception  out  of  the  general  rule.  Trespassers  do  not  lose  aU 
their  rights.  Besides,  for  anything  that  appeared  here,  nobody  objected 
to  Page's  taking  possession.  Quick  and  Dell  did  not:  and  Coleman  had 
no  right  to  object.] 

Jbrvis,  C.  J. — ^It  is  admitted  that  this  case  is  governed  by  Adams  v. 
Orane^  unless  the  circumstance  of  the  auetioneer  having  obtained  pes- 
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8€esi<m  Off  the  room  in  queslita  by  means  of  wliat  is  called  an  act  ^f 
trespass,  creates  a  distinction.  I  do  not  think  the  eyidenoe  raises  that 
qvestion.  And,  if  il  did,  I  think  there  is  no  foundation  for  the  sugges- 
tion. It  is  not  to  be  tolerated  that  the  application  of  a  role  of  general 
conTenxence  is  to  depend  upon  whether  or  not  the  anctioneer  is  a  tres- 
passer.   I  am  of  opinion  that  there  should  be  no  rule. 

The  rest  of  the  court  eoncnrring,  Rule  refused. 

GMdi  in  aa  anotioneer's  store  we  m  obrioii»«  17  Serg-  A  RmtIo,  138 ;  If  alkar  v.  Johiuon,  4 

ly  th«  property  of  strangers,  that  they  are  not  BTCord,  &9S ;   Owen  «.  Boyle,  4  Shepley,  4T ; 

dlstrainable  for  the  rent  of  the  store.    Himely  Oonnak  e.  Hale^  28  Wend.  462;  Beraa  w,  OrMks, 

c.  Wyntty  1  Bay.  102.    Goods  of  a  lliifd  pftsoiH  7  Watts  A  Serg.  416.    Contdl»  Slford  v.  Clark, 

in  Has  store  of  one  who  takes  merobandise  on  2  Brerard,  88. 
storage,  cannot  be  distrained.    Brown  v.  Sims, 


Ex  parte  JOHN  CNEILL.    Nov.  28. 

A  wwrant  of  eoannitaeni  for  oonfempt»  imder  die  0  A 10  Viet  e.  Ofi|  s.^  for  aon^ppsttaiiea 
dn  a  judgment  summons,  is  regular,  though  issued  more  than  six  months  after  the  date  of  the 
judge's  order, — ^notwithstanding,  that,  by  the  87th  rule  of  practice  of  county  courts,  a  warrant 
is  to  be  current  only  for  two  monUn  ajier  4u  dat§. 

On  the  24th  of  February,  1849,  a  judgment  was  recorered  against 
John  O'Neill,  in  the  Clerkenwell  county  court  of  Middlesex,  for  9s.  Sd. 
debt,  and  is.  2i.  *costs,  to  be  paid  at  the  rate  of  Ss.  erery  four  ^^g^ 
weeks,  commencing  with  the  14th  of  March.  On  the  8th  of  AprQ  '- 
last,  a  summons  was  obtained,  under  the  98th  section  of  the  statute  9 
k  10  Vict.  c.  95,(a)  calling  upon  O^Neill  to  appear  before  the  judge,  to 
answer  certain  questions :  and,  as  he  neglected  to  attend  on  the  day 
appointed  (the  19tb),  the  judge,  upon  proof  of  the  service  of  the  smDr 
mens,  on  that  day  made  an  order  for  his  commitment,  pmsasnt  to  s. 
d9,(J)  to  the  house  *of  correction,  for  fourteen  days,  or  until  dis-  ^^-^ 
charged  by  due  course  of  law.    On  the  14th  of  November,  instant,  ^ 

(«)  Which  enaets  "that  it  shall  be  lawful  for  any  party  who  has  obtained  any  unsatisfled  Judg- 
VMUt  or  order  in  any  court  held  by  yirtue  of  this  act,  or  under  any  act  repealed  by  this  act,  for 
the  payment  of  any  debt  or  damages,  or  costs,  to  dbtain  a  summons  from  any  county-court  within 
tba  Untls  of  which  any  other  party  shall  then  dweU  or  carry  on  his  businessr-euoh  summons  to 
bo  In  snob  form  as  shall  be  directed  by  the  rules  made  for  regulating  the  piaotiee  of  the  oounty- 
ooorts  as  herein  provided,  and  to  be  serred  personally  upon  the  person  to  whom  it  is  directed, — 
requiring  bim  to  appear  at  such  time  as  shall  be  directed  by  the  said  rules>  to  answer  such  things 
am  ^.named  in  sudi  summons;  and  if  he  shall  i^pear  in  pursuance  of  such  summons,  he  may 
be  examined  upon  oath  touching  his  estate  and  effects,  and  the  manner  and  circumstances  under 
which  he  oontnoted  the  debt  or  incurred  the  damages  or  liability  which  is  the  sul^ject  of  the 
Mtion  in  which  Judgment  has  been  obtained  against  him,  and  as  to  the  means  and  ezpeetation 
ho  then  *iad,  and  as  to  the  property  and  means  he  sttll  hath,  of  discharging  the  said  debt  or 
daasages  or  liability,  and  as  to  the  disposal  he  may  hare  made  of  any  property;  and  the  person 
obtaining  such  summons  as  aforesaid,  and  all  other  witnesses  whom  the  Judge  shall  ^nk  reqni- 
sita,  may  be  examined  upon  oath  touching  the  inquiries  authorised  to  be  made  as  aforesaid;  aa^ 
the  costs  of  such  summons  and  of  all  proceedings  thereon  shall  be  deemed  costs  in  the  cause." 

(h)  Which  enacts,  "  that»  if  the  partjf  so  iummoned  thaH  not  attend  a§  rehired  hjf  eueh  SMmaens 
and  shall  not  allege  a  sufflcient  ezouse  for  not  attesAng^  or  shall,  if  attending^  roAise  to  bo  swora 
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0*NeiII  was  arrested  upon  a  warrant  issued  upon  that  order,  dated  the 
19th  of  October. 

Skinner^  on  a  former  day  in  this  term,  moved  for  a  haieas  eorpu$  to 
bring  np  the  prisoner  to  be  discharged,  on  the  ground  that  the  warrant 
was  illegal,  inasmuch  as  it  appeared  to  have  been  issued  more  than  six 
months  after  the  date  of  the  order.  The  order  was,  it  may  be  assumed, 
properly  made :  and  the  warrant  was  made  pursuant  to  the  102d  seetion, 
which  enacts,  <<  that,  whenever  any  order  of  commitment  shall  have  been 
made  as  aforesaid,  the  clerk  of  the  said  court  shall  issue,  under  the  seal 
of  the  court,  a  warrant  of  commitment,  directed  to  one  of  the  bailiffs  of 
any  county  court,  who  by  such  warrant  shall  be  empowered  to  take  the 
body  of  the  person  against  whom  such  order  shall  be  made."  The  ques- 
tion is,  whether  the  warrant  should  not  be  issued  immediately,  or 
whether  the  order  may  be  kept  suspended  over  the  party  for  an  indefi- 
^^^^  nite  '^'period.  The  87th  of  the  rules  framed  by  the  judges  under 
-'  the  78th  section  of  the  act,  provides  that  <<no  warrant  of  execution 
or  commitment  shall  be  executed  after  the  expiration  of  two  calendar 
months  from  the  date  thereof."  [Jbrvis,  G.  J. — ^This  warrant  was 
oxecuted  within  two  months  of  its  date.]  JBut  more  than  six  months 
after  the  date  of  the  order.  [Maulb,  J. — ^Tou  do  not  show  that  the 
prisoner  might  have  been  arrested  earlier.]  Under  the  105th  section, 
the  judge  has  a  discretion  to  suspend  execution  in  certain  cases.  That 
section  enacts,  <<  that,  if  it  shall  at  any  time  appear  to  the  satisfaction 
of  the  judge,  by  the  oath  or  affirmation  of  any  person,  or  otherwise,  that 
any  defendant  is  unable,  from  sickness,  or  other  sufficient  cause,  to  pay 
and  discharge  the  debt  or  damages  recovered  against  him,  or  any  instal- 
ment thereof  ordered  to  be  paid  as  aforesaid,  it  shall  be  lawful  for  the 
judge,  in  his  discretion,  to  suspend  or  stay  any  judgment,  order,  or 
execution  given,  made,  or  issued  in  such  action,  for  such  time,  and  on 
such  terms,  as  the  judge  shall  think  fit,  and  so  from  time  to  time  until 
it  shall  appear,  by  the  like  proof  as  aforesaid,  that  such  temporary  cause 
of  disability  has  ceased."    If  this  warrant  be  good,  the  clerk  will  have 

or  to  diBcIose  aiij  of  the  thingfl  aforesaid,  or  if  he  thall  not  make  asswer  touching  the  same  to 
the  satisfaction  of  such  judge,  or  if  it  shall  appear  to  such  judge,  either  by  the  examination  of 
the  party  or  by  any  other  evidence,  that  such  party,  if  a  defendant,  in  incurring  the  debt  or 
liability  which  is  the  subject  of  the  action  in  which  judgment  has  been  obtained,  has  obtained 
credit  from  the  plaintiff  under  false  pretences,  or  by  means  of  fraud  or  breach  of  trust,  or  hat 
wilfully  contracted  such  debt  or  liability  without  having  had  at  the  same  time  a  reasonable 
expectation  of  being  able  to  pay  or  discharge  the  same,  or  shall  have  made  or  caused  to  be  made 
any  gift»  delivery,  or  transfer  of  any  property,  or  shall  have  charged,  removed,  or  concealed  the 
same,  with  intent  to  defhind  his  creditors,  or  any  of  then,  or  if  it  shall  appear  to  the  satisfaction 
of  the  judge  of  the  said  court  that  the  party  so  summoned  has  then,  or  has  had  since  the  judg- 
ment obtained  against  him,  sufficient  means  and  ability  to  pay  the  debt  or  damages  or  costs  so 
recovered  against  him,  either  altogether,  or  by  any  instalments  which  the  court  in  which  the 
judgment  was  obtained  shall  have  ordered,  and  if  he  shall  refuse  or  neglect  to  pay  the  same  as 
«faall  have  been  so  ordered,  or  as  shall  be  ordered  pursuant  to  the  power  hereinafter  provided, — 
it  shall  be  lawful  for  such  judge,  if  he  shall  think  fit,  to  order  that  any  such  party  may  be 
committed  to  the  common  gaol  or  house  of  correction  of  the  county,  district,  or  place  in  which 
the  party  summoned  is  resident,  or  to  any  prison  which  shall  be  i^rovidcd  as  the  prison  of  the 
oonrty  for  any  period  not  exceeding  forty  days.'' 
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a  larger  discretion  than  the  judge ;  for,  the  latter  can  only  suspend  the 
execution  under  special  circumstances.  [Jervis,  C.  J. — I  see  no  ob- 
jection to  the  warrant's  remaining  a  time  in  the  office.  Williams,  J. — 
The  clerk  is  not  to  issue  the  warrant  until  the  plaintiff  calls  upon  him 
to  do  BO.]  That  must  be  within  the  two  months  provided  by  the  37th 
rule. 

The  prboner  was  now  brought  up  on  a  return  to  the  habeas,  and  a 
clerk  from  the  office  of  the  county  court  attended,  but  no  counsel  ap- 
peared to  support  the  warrant. 

*Skinnerj  for  the  prisoner,  submitted  that  the  whole  object  of  ^^^^ 
the  county  court  act  being  the  summary  adjustment  of  small  de-  ^ 
mands,  the  warrant  ought  to  issue  at  once,  or,  at  all  events,  within  a 
reasonable  time  after  the  making  of  the  order ;  more  especially  as  the 
satisfaction  of  the  debt  would  not  relieve  the  defendant  from  the  liability 
to  be  imprisoned  under  the  warrant,  if  it  could  be  allowed  to  stand  over 
in  this  manner. 

Jervis,  C.  J. — ^We  granted  the  writ  in  this  case,  not  because  we  en- 
tertained any  very  serious  doubt,  but  because  the  point  was  novel,  and 
involved  the  liberty  of  the  subject.  Upon  attentively  looking  at  the 
statute,  however,  I  am  of  opinion  that  all  that  has  been  done  is  regular. 
The  order  was  made  on  the  19th  of  April,  and  directed  that  the  defend- 
ant be  committed  for  fom*teen  days,  for  not  answering,  when  properly 
called  upon  so  to  do.  The  circumstance  of  the  order  not  having  been 
drawn  up  until  a  long  time  afterwards,  makes  no  difference.  There  is 
no  rule  requiring  it  to  be  drawn  up  immediately.  The  term  of  impri- 
sonment must  commence  from  the  time  of  the  arrest,  whenever  that  may 
be.  For  anything  that  appears,  there  might  have  been  two  or  three 
warrants  issued  before  the  wan'ant  in  question,  but  the  defendant  was 
not  to  be  met  with. 

Maule,  J. — I  am  of  the  same  opinion.  It  docs  not  appear  that  the 
defendant  could  have  been  arrested  a  day  earlier  than  he  was  taken. 
It  may  bo  convenient  that  some  rule  should  be  framed,  as  to  warrants, 
analogous  to  the  37th  rule,  which  has  been  referred  to.  Until  that  is 
done,  however,  there  is  nothing  irregular  in  what  has  been  done  here. 

Williams,  J. — I  am  of  the  same  opinion.  There  being  no  rule 
affecting  this  case,  the  prisoner  must  be  remanded. 

Prisoner  remanded. 
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Kcld,  that  a  paftj  ordered  to  piiy  a  suth  recoTered  against  him  in  the  eoiintj  conrt^  who  has 
uiado  default,  and,  upon  being  examined  upon  a  judgment  summons,  shows  no  sufficient 
excuse  for  such  default,  may  be  committed  to  prison  forthwith  ;  but  that,  if  the  judge  orders 
him  to  pay  the  money  at  a  future  day,  or,  in  default,  to  be  committed,  and  the  party  again 
makes  default,  he  cannot  be  committed  without  being  examined  as  to  the  cause  of  such  second 
default. 

Pica,  tu  an  action  by  A.  against  B.  for  false  imprisonment, — ^that  a  judgment  iraa  recovered  by 
i).  against  A.  in  the  county  court,  for  a  sum  ordered  to  be  paid  by  instalments;  that  A.  was 
«uniraoned,  under  s.  98,  of  the  9  A  10  Vict.  c.  95,  to  show  cause  why  he  had  not  paid  the 
instalments;  that  he  appeared  to  the  summons,  and  that  the  judge  ordered  him  to  pay  the  debt 
aud  costs  on  a  given  day,  or,  in  dc/aulff  that  he  should  be  committ«d  for  twenty  days;  and 
that  he  made  default,  and  was  thereuiKin  arrested,  and  carried  to  gaol,  &c. : — Held,  bad. 

Trespass  and  false  imprisonment.  The  declaration  stated  that  the 
defendant,  on  the  20th  of  August,  1840,  with  force  and  arms,  assaulted 
the  plaintiff,  and  seized  him,  and  caused  him  to  be  arrested  and  appre- 
liended,  and  unlawfully  committed  to  a  certain  common  gaol  or  prison, 
called  the  house  of  correction  for  the  county  of  Middlesex,  and  also 
there  imprisoned  the  plaintiff,  and  kept  and  detained  him  in  prison  there, 
^vithout  any  reasonable  or  probable  cause,  for  a  long  space  of  time,  to 
wit,  &c.,  &c. 

Plea, — that,  before  the  tiine  when,  &c.,  to  wit,  on,  &c.,  the  now  de- 
fendant and  one  George  Cornelius  Dale  levied  their  plaint  in  the  White* 
chapel  county  court  of  Middlesex,  against  the  now  plaintiff,  for  the  reco- 
very of  a  certain  debt,  to  wit,  131.  8«.,  then,  and  within  the  jurisdiction  of 
the  said  court,  justly  due  and  owing  from  the  now  plaintiff  to  the  now 
defendant  and  the  said  George  Cornelius  Dale ;  which  said  court  then 
and  thence  continually  during  the  times  hereinafter  in  this  plea  men- 
tioned, was  holdcn  within  the  district  of  the  said  coui*t,  before  James 
Manning,  one  of  her  Majesty's  serjeants-at-law,  then,  and  during  all  that 
time,  being  the  judge  of  the  said  court ;  which  said  court  then,  and 
*(if{l  *^^^^S  ^^^  ^^^^  time,  had  jurisdiction  to  hear  and  determine  the 
-*  said  plaint;  and  the  now  plaintiff,  who  then  was  liable  to  be  sued 
in  the  said  court  for  the  said  debt,  was  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  duly  summoned  to  answer  the  said  plaint :  That  the  now 
plaintiff,  afterwards,  and  before  the  said  time  when,  &c.,  to  wit,  on  the 
10th  of  June,  in  the  year  last  aforesaid,  appeared  in  the  said  court  so 
holden  as  aforesaid,  to  answer  the  said  plaint ;  and  such  proceedings 
were  thereupon  had  in  the  said  plaint,  that  afterwards,  and  before  the 
said  time  when,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  the  now 
defendant  and  the  said  George  Cornelius  Dale,  by  the  consideration  and 
judgment  of  the  said  court,  recovered  against  the  now  plaintiff,  as  well 
the  said  debt,  amounting  to  the  said  sum  of  ISL  3«.,  us  also  the  sum  of 
2/.  7s.  for  the  costs  and  charges  of  the  now  defendant  and  the  said 
George  Cornelius  Dale,  by  them  about  their  suit  in  that  behalf  expended, 
hy  the  said  court  then  adjudged  to  them  in  that  behalf, — which  said  two 
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sererai  sums  of  IBl.  3«.  and  2L  7«.,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  the  sum  of  15?.  10«.,  were  then  ordered  by  the  said  court, 
in  due  manner,  according  to  the  statute  in  that  behalf,  to  be  paid  by  the 
now  plaintiff  to  the  now  defendant  and  the  said  George  Cornelius  Dale, 
bv  certain  monthly  instalments,  that  is  to  say,  by  instalments  of  15s. 
every  month,  the  first  of  such  instalments  to  be  paid  on  the  10th  of  July 
then  next;  such  payments  to  be  made  at  the  office  of  the  clerk  of  the 
said  court ;  as  by  the  record  of  the  proceedings  in  the  said  plaint,  still 
remaining  in  the  said  court,  more  fully  appears :  That  the  now  plaintiff, 
on  divers  days  afterwards,  and  before  the  issuing  of  the  summons  therein- 
after mentioned,  paid  divers  small  sums  of  money,  amounting  in  the 
whole  to  the  sum  of  2L  7«.  4d.,  and  no  more,  for  and  towards  payment 
of  the  said  instalments ;  but  that  the  *now  plaintiff  made  default  ^^^  . 
in  payment  of  the  residue  of  the  said  instalments,  although,  at  the  '- 
time  of  the  issuing  of  the  said  summons  thereinafter  mentioned,  the 
whole  of  the  said  instalments  had  become  due  and  payable ;  and  that 
12/.  12t.  8(2.,  parcel  of  the  said  sum  of  15?.  1Q«.,  at  the  time  of  the 
issuing  of  the  said  summons  thereinafter  mentioned,  and  of  the  making 
of  the  order,  and  of  the  committal  thereinafter  also  mentioned,  remained 
and  was  wholly  due  and  unpaid  and  unsatisfied  to  the  now  defendant 
and  the  said  George  Cornelius  Dale :  That,  the  said  sum  of  12/.  12«.  8d. 
so  remaining  due  and  unpaid,  and  the  said  judgment  being  and  remain- 
ing unsatisfied,  afterwards,  and  before  the  said  time  when,  &c.,  to  wit, 
on  the  20th  of  May,  1849,  the  now  defendant  and  the  said  George 
Cornelius  Dale,  according  to  the  course  and  practice  and  rules  of  the 
said  court,  and  the  form  of  the  said  statute,  caused  the  now  plaintiff  to 
be  summoned,  and  the  now  plaintiff  then  was  summoned,  to  appear  at 
the  said  county-court,  to  wit,  at  the  court-house  in  Osborn  Street,  White- 
chapel,  on  the  31st  of  May,  1849,  to  answer  such  questions  as  should 
be  put  to  him  touching  his,  the  plaintiff's,  estate  and  efiects,  and  the 
manner  and  circumstances  under  which  he,  the  now  plaintiff,  contracted 
the  said  debt  which  was  the  subject  of  the  suit  in  which  the  said  judg- 
ment was  so  obtained  as  aforesaid,  and  as  to  the  means  and  expecta- 
tions which  the  now  plaintiff  had  at  the  time  he  contracted  the  said 
debt,  and  as  to  the  property  and  means  he  then  still   had  of  dis- 
charging the  said  debt,  and  as  to  the  disposal  he  might  have  made 
of  any  property :  That  the  said  several  things  touching  which  the  now 
plaintiff  was  so  summoned  to  answer  such  questions  as  should  be  put 
to  him,  were  named  in  the  said  summons ;  and  that  the  said  sum- 
mons, to  wit,  on  the  said  20th  of  May,  in  the  year  last  aforesaid, 
was  in   due   manner  served   upon  the   now  plaintiff  personally,  he, 
"^the  now  plaintiff,  then  dwelling  within  the  limits  of  the  said 


court:  That  afterwards,  and  before  the  said  time  when,  &c.,  to 
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wit,  on  the  said  81st  of  May,  1849,  at  the  said  county  court,  before  the 
said  judge,  the  now  plaintiff  appeared  in  answer  to  the  said  summons. 
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pursuant  to  tHe  exigency  thereof,  and  was  then  examined  touching  hU 
estate  and  effects,  and  the  manner  and  circumstances  under  which  he 
contracted  the  said  debt,  and  as  to  the  means  and  expectations  which  he 
had  at  the  time  of  the  contracting  of  the  said  debt,  and  as  to  the  pro- 
perty and  means  he  then  still  had  of  defraying  the  said  debt,  and  as  to 
the  disposal  he  might  have  made  of  any  property;  and  that  thereupon  it 
then  appeared,  to  the  satisfaction  of  the  said  judge  of  the  said  court,  and 
it  was  then  adjudged  by  the  said  court,  upon  the  said  examination,  that 
the  now  plaintiff  had  sufiScient  means  and  ability  of  discharging  the  said 
sum  of  122.  128.  8(2.  when  the  same  became  due  under  the  said  order, 
and  that  he  still  had  sufficient  means  and  ability  of  discharging  the  same; 
That  it  was  thereupon  then,  at  the  said  court,  adjudged  and  ordered  by 
the  said  court,  that  the  now  plaintiff  should  pay  the  said  sum  of  12/. 
12«.  8d^  together  with  12.  13«.  8d!.  for  the  costs  of  the  last-menlioned 
summons  and  the  proceedings  thereon,  acccNrding  to  the  statute  in  that 
behalf,  amounting  in  the  whole  to  the  sum  of  142.  6^.  4c2.,  by  instalments 
of  108.  in  every  month,  the  first  instalment  to  be  paid  oft  the  2d  of  July 
then  next, — or  that  the  now  plaintiff  be  committed,  for  the  term  of 
twenty  days,  to  the  house  of  correction  for  the  county  of  Middlesex,  in 
Gold  Bath  Fields,  in  the  said  county,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  or  until  he  should  be  discharged 
by  due  course  of  law ;  as  by  the  last-mentioned  order,  remaining  in  the 
said  court,  reference  being  thereto  had,  would  fully  appear :  That  after- 
*Bfi1  ^^^^^>  ^^^  before  the  said  time  when,  &c.,  in  '''the  declaration 
^  mentioned,  to  wit,  on  the  2d  of  August,  in  the  year  last  aforesaid, 
two  of  the  last-mentioned  instalments  became  due  and  in  arrear,  but  the 
now  plaintiff  wholly  neglected  and  refused  to  pay  the  same,  or  any  part 
thereof;  and  that  thereupon  the  said  sum  of  142.  68. 4d.,  and  every  part 
thereof,  still  rcinaiued  wholly  due  and  unpaid:  That  afterwards,  and 
before  the  said  time  when,  Jic,  to  wit,  on  the  17th  of  August,  in  the 
year  aforesaid,  the  now  defendant  and  the  said  George  Cornelius  Dale 
caused  to  be  sued  and  prosecuted  out  of  the  said  county  court,  then 
holden  before  the  said  judge,  within  the  district  for  the  said  court,  and 
there  was  then  in  due  form  of  law  issued  by  the  said  court,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  a  certain  war- 
rant in  writing,  under  the  seal  of  the  said  court,  and  bearing  date  the 
day  and  year  last  aforesaid,  and  directed  to  the  high-bailiffs  and  other 
bailiffs  of  the  said  court,  and  all  constables  and  peace-officers  within  the 
jurisdiction  of  the  said  court,  and  to  the  governor  of  the  house  of  cor- 
rection aforesaid,  whereby,  after  reciting  the  premises  thereinbeforo 
mentioned,  the  said  high-bailiffs,  bailiffs,  and  constables,  and  peace- 
offii)ers,  were  required  to  take  the  now  plaintiff,  and  to  deliver  him  to 
the  governor  of  the  said  house  of  correction,  and  the  said  governor  was 
thereby  required  to  receive  the  now  plaintiff,  and  him  safely  keep  in 
the  said;  house  of  correction  for  the  term  of  twenty  dayd  from  the  arrest 
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under  that  warrant,  or  until  he  should  be  sooner  discharged  by  due 
course  of  law ;  which  said  warrant,  afterwards,  and  before  the  said  time 
when,  kc.y  to  wit,  on  the  day  and  year  last  aforesaid,  was  delivered  to 
Nathaniel  Sykes,  then  being  one  of  the  bailiffs  of  the  said  court,  to  be 
executed  in  due  form  of  law ;  by  virtue  of  which  said  warrant  he  the 
said  Nathaniel  Sykes,  so  being  such  bailiff  as  aforesaid,  afterwards,  to 
wit,  on  the  20th  of  August,  in  the  year  last  aforesaid,  '^'within  the  p^^,- 
jurisdiction  of  the  said  court,  in  execution  of  the  said  warrant,  '- 
gently  laid  his  hand  upon  the  now  plaintiff,  in  order  to  arrest  him  for 
the  cause  aforesaid,  and  did  then  and  there  arrest  him  for  the  cause 
aforesaid,  and  did  then  and  there  deliver  him  to  the  said  governor  of 
the  said  house  of  correction,  who  did  keep  and  detain  the  now  plaintiff 
in  custody  under  the  said  warrant,  for  the  space  of  twenty  days  from 
the  said  arrest;  which  were  the  same  alleged  U'espasses  whereof  the 
plaintiff  had  above  complained  against  the  defendant, — verification. 

To  this  plea,  the  plaintiff  demurred  specially, — assigning  for  cause 
(amongst  others)  that  the  commitment  on  the  order  to  pay  the  residue 
of  the  debt  by  instalments,  as  alleged  in  the  plea,  was  bad,  inasmuch 
as,  the  original  judgment  having  been  varied,  the  plaintiff  ought  to  have 
been  summoned  again  touching  his  neglect  to  comply  with  the  second 
order,  and  because  he  had  no  opportunity,  before  the  committal,  of 
proving  that  he  had  paid  the  instalments,  or  showing  an  excuse  or 
release. 

Lu^hy  in  support  of  the  demurrer. — The  plea  seeks  to  justify  the 
imprisonment  of  the  defendant  under  an  order  of  the  Whitechapel 
county  court :  the  substantial  objection  to  it,  is,  that  the  judge  had  no 
power  to  make  that  order.  The  point  was  expressly  determined  in  Ex 
parte  Kinning,  4  Com.  B.  (507  E.  C.  L.  R.  vol.  56),  upon  the  London 
act,  8  &  9  Vict.  c.  127,  s.  1,  in  which  case  it  was  held,  that,  where  the 
judge  has,  upon  proof  of  the  ability  of  the  debtor,  made  an  order  sim- 
plieiter  for  the  payment  of  the  debt  by  instalments,  he  cannot,  after 
default  made,  grant  a  warrant  of  imprisonment,  without  giving  the 
debtor  an  opportunity  of  being  heard  against  the  granting  of  such  ^^^^ 
^warrant.  The  only  difference  between  the  order  in  that  case  and  '- 
the  present  is,  that  there  the  order  did  not  go  on  to  say,  in  the  alterna- 
tive, that,  unless  the  instalments  were  duly  paid,  the  debtor  should  be 
committed.  But  that  makes  no  real  distinction.  [Jervis,  G.  J. — In 
that  case  the  judge  of  the  county  court  decided  that  the  money  had  not 
been  paid:  here,  the  gaoler  decides.]  Cresswell,  J.,  there  says:(a) 
«( It  is  not  necessary  to  say  whether  or  not  the  judge  has  power,  in  the 
commencement,  to  direct  the  debtor  to  be  imprisoned,  upon  his  failure 
to  obey  the  order.  Strong  arguments  would  readily  suggest  themselves 
against  the  validity  of  such  a  form  of  order.  It  is  enough,  however,  to 
say  that  he  has  not  dotie  so  here.     I  think  it  is  impossible  to  say  that 

(a)  4  Com.  B.  538  (B.  C.  L.  R.  toL  56). 
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the  judge  was  not  doing  a  judicial  act;  and  therefore  the  debtor  had  a 
right  to  be  present."  The  same  doctrine  was  upheld  in  Kinning  v. 
Buchanan,  8  Com.  B.  271  (E.  C.  L.  R.  voL  65).  [Maulb,  J.— The  sub- 
stance of  the  objection  is,  that  a  man  shall  not  be  subjected  to  punish- 
ment without  being  heard, — according  to  the  doctrine  in  Dr.  Bentley's 
case.(a)] 

Hugh  Hill,  contrsl. — The  case  of  Ex  parte  Kinning  is  altogether  dif- 
ferent from  the  present  case.  There,  the  debtor  was  only  once  before 
the  court,  viz.,  at  the  hearing  of  the  cause,  when  the  judge  ordered  that 
he  should  pay  certain  sums  on  given  days,  or  that,  in  default,  he  should 
stand  committed.  There  was  no  subsequent  summons  or  order.  Whereas, 
here,  the  party,  after  having  made  default,  was  summoned  pursuant  to 
♦fiQl  ®'  ^^jW  ^^^  *^^^  summons  was  heard  in  his  presence,  *and  an  order 
-■  made  under  s.  99,(6)  for  payment  by  instalments,  with  an  alterna- 
tive that  he  be  committed  for  default.  The  power  of  the  judge  is 
extremely  comprehensive.  By  s.  100,  it  is  enacted,  <'  that  it  shall  be 
lawful  for  the  judge  of  any  court  before  whom  such  summons  shall  be 
heard,  if  he  shall  think  fit,  whether  or  not  he  shall  make  any  order  for 
the  committal  of  the  defendant,  to  rescind  or  alter  any  order  that  shall 
have  been  previously  made  against  any  defendant  so  summoned  before 
him  for  the  payment,  by  instalments  or  otheirwise,  of  any  debt  or 
damages,  and  to  make  any  further  or  other  order,  either  for  the  pay- 
ment of  the  whole  of  such  debt  or  damages  and  costs  forthwith,  or  by 
any  instalments,  or  in  any  other  manner  as  such  judge  may  think  rea- 
sonable and  just."  [Maule,  J. — The  ground  of  the  decision  in  Ex  parte 
Kinning  was,  that,  it  might  be  that  circumstances  had  occurred  since 
the  hearing  which,  if  brought  before  the  judge,  might  induce  him  to 
forbear  from  committing  the  debtor.  No  doubt  it  was  competent  to  the 
judge  to  commit  the  party  forthwith.  But  he  did  not  do  so :  and  the 
debtor  had  a  right  to  be  heard  before  the  order  for  his  commitment  took 
place.]  The  judge,  having  power  to  commit,  orders  his  commitment, 
but  gives  him  the  alternative  of  paying.  The  act  must  receive  a  rea- 
sonable construction.  Assuming  that  the  judge  of  the  county  court 
exceeded  his  jurisdiction,  is  the  suitor  responsible  ?  [Jervis,-  C.  J. — 
Kinning  v.  Buchanan  decides  that.]  There  is  nothing  unusual  or  unrea- 
sonable in  proceedings  being  taken  exparte.  Under  the  tithe-commutation 
act,  6  &  7  W.  4,  c.  71,  s.  82,  it  is  provided  that,  where  the  half-yearly 
payment  of  rent-charge  on  land  shall  be  in  arrear  and  unpaid  for  the 
space  of  forty  days,  and  there  shall  be  no  sufficient  distress  upon  the 
♦premises  liable  to  the  payment  thereof,  it  shall  be  lawful  for  any 


*70] 


judge  of  Her  Majesty's  courts  of  record  at  Westminster,  upon  an 


affidavit  of  the  facts,  to  order  a  writ  to  issue  to  the  sheriff,  requiring 

(a)  The  King  «.  The  ChunceUor,  Ac,  of  Cambridgo,  1  Stra.  557>  Aadr.  176,  2  Ld.  Raym.  Uoi, 
8  Mod.  148,  Fort  202. 
(6)  See  the  section,  antd,  p.  58. 
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him  to  snmmon  a  jury  to  assess  the  arrears  of  the  rent-charge  remain- 
ing unpaid,  and  to  return  the  inquisition  thereupon  taken  to  some  one 
of  the  superior  courts,  &c. :  upon  the  construction  of  this  statute,  it  was 
held,  per  Pollock,  C.  B.,  Alderson,  B.,  and  Platt,  B., — dtsaentiente 
Parke,  B., — that  such  order  might  be  made  on  an  ex  parte  application 
to  the  judge :  In  re  Hammersmith  Rent-charge,  4  Exch.  ST.f  [Maule, 
J. — That  was  a  case  of  civil  process.  Where  punishment  is  discretion- 
ary, it  is  essential  that  the  judge  should  have  all  the  circumstances  of 
the  case  brought  under  his  notice  at  the  time  of  awarding  the  punish- 
ment. Can  the  judge  be  allowed  to  say  that  the  punishment  shall  be 
certain  and  entire,  notwithstanding  the  party  may  have  a  reasonable 
excuse  for  his  default  ?  Is  such  an  order  to  be  enforced  against  a  man 
who  has  paid  all  except  a  very  small  instalment?]  The  statute  does 
not,  in  terms,  seem  to  contemplate  a  second  judgment  summons. 

Lushy  in  reply,  was  not  called  upon. 

Jervis,  C.  J. — It  seems  to  me  that  we  are  bound  in  this  case  by  the 
authority  of  Ex  parte  Kinning  and  Kinning  v.  Buchanan.  It  is  true, 
that,  in  Ex  parte  Kinning,  the  warrant  was  not  in  terms  the  same  as  the 
warrant  here :  but  that  case  proceeds  upon  the  broad  principle  of  natu- 
ral justice,  that  a  man  shall  not  be  committed  before  he  Jias  had  an 
opportunity  of  being  heard.  The  98th  section  of  the  9  &  10  Vict.  c. 
95,  enables  a  party  who  has  obtained  a  judgment  in  the  *county-  p^^- 
court,  to  summon  his  debtor  to  answer  certain  matters :  and  the  *- 
99th  section  gives  the  judge  power  in  seven  different  cases  to  commit 
the  person  so  summoned ;  the  seventh  is — « if  it  shall  appear  to  the 
satisfaction  of  the  judge  of  the  said  court,  that  the  party  summoned  has 
then,  or  has  had  since  the  judgment  obtained  against  him,  sufficient 
means  or  ability  to  pay  the  debt  or  damages  or  costs  so  recovered  against 
him,  either  altogether  or  by  any  instalment  or  instalments  which  the 
court  in  which  the  judgment  was  obtained  shall  have  ordered,  and  if  he 
shall  refuse  or  neglect  to  pay  the  same,  as  shall  have  been  so  ordered 
or  as  shall  be  ordered  pursuant  to  the  power  hereinafter  provided."  If 
the  debtor,  at  the  time  he  is  before  the  judge,  has  refused  or  neglected 
to  pay,  the  power  of  the  judge  to  commit  him  attaches.  That  is  con- 
sistent with  the  general  rule  of  law ;  and  there  is  no  necessity  for 
straining  the  words  of  the  act,  to  give  him  any  further  power.  It  may 
have  become  impossible  for  the  debtor,  by  reason  of  circumstances 
beyond  his  control,  and  which  he  ought  to  have  had  an  opportunity  to 
explain, — to  obey  the  former  order.  For  these  reasons,  I  am  of  opi- 
nion that  our  judgment  ought  to  be  for  the  plaintiff. 

Maule,  J. — I  agree  in  the  opinion  expressed  by  the  lord  chief  justice. 
I  do  not  think  it  necessary  to  repeat  the  grounds  of  that  opinion.  Tho 
observations  thrown  out  by  me  in  the  course  of  the  argument  would,  no 
doubt,  have  been  answered,  if  they  had  been  susceptible  of  an  answei'. 
Our  decision  rests  upon  the  general  ground,  which  is  a  most  important 
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one  to  sustain.  «  The  laws  of  God  and  man/'  says  Mr.  Justice  For- 
TESCUE,  in  Dr.  Bentley's  case,  <<  both  give  the  party  an  opportunity  to 
make  bis  defence,  if  he  has  any.  I  remember  to  have  heard  it  observed" 
^•p^  by  a  very  learned  '''man  upon  such  an  occasion,  that  even  God 

"-'  himself  did  not  pass  sentence  upon  Adam,  before  he  was  called 
upon  to  make  his  defence.  <Adam  (says  God),  where  art  thou?  Hast 
thou  not  eaten  of  the  treo  whereof  I  commanded  thee  that  thou  shouldst 
not  eat  ?'     And  the  same  question  was  put  to  Eve  also." 

Williams,  J. — I  am  of  the  same  opinion.  Although  I  did  not  take 
any  part  in  the  decision  of  the  case  of  Ex  parte  Kinning,  I  entirely 
concur  in  the  grounds  upon  which  this  court  there  rested  its  judgment. 
I  think  this  plea  cannot  be  held  to  afford  any  defence,  without  abandoning 
those  general  and  important  principles  upon  which  that  case  proceeded. 

Talfoubd,  J. — I  am  of  the  same  opinion.    When  an  order  like  this 

s  made  for  the  payment  of  moneys  at  future  times,  it  must  be  subject 

to  those  contingencies  which  vary  all  human  affairs.     It  is  important 

that  the  broad  general  principle  upon  which  this  court  acted  in  Ex  parte 

Kinning  should  not  be  departed  from. 

Judgment  for  the  plaintiff.(a) 

{(f)  Vide  note  C,  at  the  end  of  thia  Tolume. 


GRAY  V.  COOMBES.    Nov.  11. 

Tbo  omis8ion  of  a  letter  in  the  name  of  a  party  in  the  title  of  an  affidarit,  the  word  remaining 
xdeM  $onaH9f  it  no  gronnd  for  discharging  a  rale  obtained  npon  saoh  affidavit 

The  venue  in  this  case,  which  had  originally  been  laid  in  Middlesex, 
was  removed  to  Hampshire,  at  the  instance  of  the  defendauft,  upon  the 
ordinary  affidavit. 

Simon  now  moved  to  discharge  that  rule,  and  to  restore  the  venue  to 
^^n-i  Middlesex,  upon  the  ground  that  the  *rule  to  change  it  was  obtained 
^  upon  an  affidavit  not  intituled  in  the  proper  cause,  the  title  of  the 
affidavit  being  "  Gray  v.  Coombes."  [Maulb,  J. — Have  you  any  autho- 
rity to  show  that  the  omission  of  an  e  mute  in  the  name  of  a  party, 
vitiates  an  affidavit  ?]  There  certainly  is  no  authority  to  that  precise 
point. 

Maule,  J. — Then  there  can  be  no  rule.  Rule  refused. 
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COUETENAY  v.  EARLE.    Nov.  18. 

Comts  aUeging  a  promim  to  paj  monej  apon  a  good  ooiMideration»  anoonneotod  with  any  eom- 
Bon  law  duty,  and  aUegtng  for  broach,  nonpayment — are  oounts  in  aBnunpsit;  and  cannot 
propoiiy  ho  Joined  with  oonntB  in  case. 

Thb  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  committing  of  the  several  grievances  thereinafter  mentioned,  the 
defendant  and  one  Horatio  Hammick  carried  on  business  in  copartner- 
ship under  and  by  the  name,  style,  and  firm  of  Hammick  &  Earle ;  that, 
on  the  22d  of  May,  1848,  the  plaintiff  accepted  and  delivered  to  the 
said  Hammick  k  Earle,  at  their  request,  a  certain  bill  of  exchange  for 
161{.  13«.,  drawn  by  the  said  Hammick  k  Earle  upon  the  plaintiff,  and 
payable  to  their  order  three  months  after  the  date  thereof;  that,  before 
the  said  bill  became  due,  to  wit,  on  the  14th  of  August,  1848,  the  plain- 
tiff accepted,  and  delivered  to  the  said  Hammick  &  Earle,  at  their  re- 
quest, who  then  took  and  received  of  and  from  the  plaintiff,  a  certain 
other  bill  of  exchange  for  the  sum  of  94Z.  10«.,  drawn  by  the  said  Ham- 
mick k  Earle  upon  the  plaintiff,  and  payable  to  their  order  three  months 
after  date,  for  and  on  account  of  so  much  of  the  said  sum  of  1612.  18«., 
and  which  last-mentioned  till  was  duly  paid  by  the  plaintiff  when  the 
same  became  due ;  that  the  plaintiff,  to  wit,  on  the  day  and  in  the 
*year  aforesaid,  and  before  the  said  bUl  for  1612.  ISs.  became  due,  ^^^^ 
paid  to  the  said  Hammick  k  Earle,  who  then  accepted  and  received  ^ 
of  and  from  the  plaintiff,  a  certain  large  sum  of  money,  to  wit,  the  sum 
of  452.,  for  and  on  account  of  the  residue  of  the  said  bill  and  sum  of 
1612.  13«. ;  and  that  thereupon  it  became  and  was  the  d'uJty  of  the  defend- 
ant to  indemnify  the  plaintiff,  and  to  provide  for,  pay,  and  discharge  the 
said  bill  for  1612.  13«.,  to  the  extent  and  amount  of  the  said  two  sums 
of  942.  10«.  and  452.  respectively :  Breach,  that  the  defendant  neglected 
to  indemnify  the  plaintiff,  and  that,  by  reason  thereof,  an  action  was 
brought  against  the  plaintiff  by  the  holders  of  the  bill  for  1612.  139., 
and  he  was  compelled  to  pay  the  amount,  with  costs. 

The  third  count  stated,  that,  before  the  said  bill  so  accepted  by  the 
plaintiff  for  942.  10«.  became  due,  to  wit,  on  the  27th  of  October,  1848, 
the  plaintiff,  at  the  request  of  the  defendant  and  of  the  said  Hammick 
k  Earle,  and  for  their  accommodation,  and  without  any  valuable  con- 
sideration other  than  thereinafter  next  mentioned,  accepted  a  certain 
other  bill  for  the  sum  of  952.  10«.  6(2.,  payable  to  the  order  of  the  said 
Hammick  &;  Earle,  three  monUis  after  date  thereof;  that^  in  considera- 
turn  of  such  acceptaneey  the  defendant  then  undertook  and  agreed  with 
the  plaintiff  to  provide  a  certain  eumj  to  wit,  502.,  in  part  payment  of 
the  said  acceptance  for  the  said  sum  of  942. 10«.,  at  the  time  when  the 
same  became  due ;  nevertheless,  the  defendant,  disregarding  his  duty  in 
that  behalf,  did  not  nor  would,  nor  did  nor  would  the  said  Hammick  & 

VOL.  X. — 8 
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Earle,  provide  the  said  sum  of  502.,  or  any  other  snm  or  snms,  in  snch 
part  payment  as  aforesaid,  hut,  on  the  contrary  thereof,  wholly  neglected 
and  refused  so  to  do,  although  the  plaintiff,  on  the  faith  of  the  said 
undertaking  to  provide  the  said  sum  of  502.,  delivered  to  the  defendant 
the  said  acceptance  for  the  said  sum  of  952.  lO^.  6(2. ;  yet  that  the  de- 
^^.^  fendant  '^'did  not  nor  would,  nor  did  nor  would  the  said  Hammick 

^  &  Earle,  return  or  deliver  up  the  said  acceptance  for  the  said  sum 
df  952.  10s.  6(2.,  or  provide  for  or  pay  the  same  when  the  same  became 
due ;  whereby  the  plaintiff  lost  the  said  sum  of  502.,  and  was  compelled 
to  pay  the  said  amount  of  the  said  bill  for  952.  10«.  6(2.,  to  wit,  to  one 
J.  S.,  the  holder  thereof,  who  sued  the  plaintiff,  &c. 

The  fourth  count  stated,  that,  at  the  time  of  the  writing  by  the  defend- 
ant, and  receiving  by  the  plaintiff,  of  the  letter  thereinafter  mentioned, 
and  before  and  at  the  time  of  the  committing  of  the  grievances  therein- 
after mentioned,  to  wit,  on  the  18th  of  February,  1849,  the  defendant 
and  plaintiff  had  divers  de^ings  and  transactions  together,  and  there 
were  then  outstanding  in  the  hands  of  one  J.  S.,  who  was  then  the  holder 
thereof,  two  bills  of  exchange  drawn  by  the  defendant  and  Hammick, 
under  the  name,  style,  and  firm  of  Hammick  &  Earle,  upon,  and  accepted 
by  the  plaintiff,  that  is  to  say,  a  bill  of  the  22d  of  May,  1848,  for  1612. 
188.,  payable  to  the  order  of  Hammick  k  Earle,  three  months  after  date, 
and  also  a  bill  of  the  27*  of  October,  1848,  for  952.  10s.  6(2.,  at  three 
months ;  that  thereupon  the  defendant,  before  the  committing  of  the 
grievances  thereinafter  mentioned,  to  wit,  on  the  18th  of  February,  1849, 
wrote  and  sent  to  the  plaintiff  a  certain  letter  and  proposal,  in  the  words 
and  figures  following,  that  is  to  say, — "196,  Piccadilly.  Feb.  13, 1849. 
Dear  Sir  (meaning  the  plaintiff), — I  (meaning  thereby  the  defendant) 
called  on  you  to-day,  &c.  My  proposal  is,  that  you  shall  give  us  a  check 
for  412.  12*.  4(2.,  and  two  bills  for  the  remaining  1002.,  one  at  three,  and 
the  other  at  four  months,  or,  if  it  should  be  inconvenient,  your  check 
can  be  dated  a  week  hence.  If  you  assent  to  this,  I  will  engage  to  get 
you  back  the  two  bills  J.  S.  now  holds  (meaning  the  said  bills  for  1612. 
Ids.  and  952.  lO^.  6(2.),  or,  failing  that,  to  return  you  the  two  bills  I 
contemplate  drawing  on  yon.  Hbnrt  Earle."  That  thereupon  the 
*7fiT  pi*iD*5ff^ft®rw*^'*8,  '^ind  before  the  committing  of  the  grievances, 

■'  &c.,  to  wit,  on  the  18th  6f  March,  1849,  wrote  and  delivered  to 
the  defendant  a  check  for  the  Bum  of  242.  Ss.  4(2.  on  Messrs.  Hoare  k  Co., 
bankers,  and  then  proposed  to  the  defendant  to  reduce  the  sum  of  412. 12s. 
4(2.,  in  the  said  letter  of  the  defendant  mentioned,  to  the  sum  of  242.  Ss. 
4(2.,  and  that  the  defendant  should  accept  the  said  sum  of  242.  Ss.  4(2.  in- 
stead of  the  proposed  sum  of  412.  12s.  4(2.,  and  on  the  terms  of  the  said 
letter  of  the  defendant ;  that  the  plaintiff  also  sent  and  delivered  to  the 
defendant  two  bills  of  exchange  for  the  remaining  1002.  in  the  said  letter 
mentioned,  according  to  the  intent  of  the  said  letter,  drawn  by  the  de- 
fendant and  Hammick  under  the  name,  style,  and  firm  of  Hammick  "k 
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Earle,  upon,  and  aiccepted  by,  the  plaintiff,  for  502.  S^.  6(2.  and  501.  4$. 
6d.j  at  three  and  four  months  respectively,  payable  to  the  order  of  Ham- 
mick  &  Earle;  that  the  defendant  thereupon  received  the  check  and  its 
amount  from  Messrs.  Hoare  &  Co.,  and  then  consented  to  the  said  pro- 
posal, and  accepted  the  said  check  and  its  proceeds  instead  of  the  said 
sum  of  412.  12$.  4(2.,  and  also  accepted  the  said  two  bills  for  the  re- 
maining lOOZ.  upon  the  terms  and  conditions  in  the  said  letter  and  pro- 
posal of  the  defendant,  and  not  otherwise ;  that  it  thereupon  became  and 
was  the  duty  of  fhe  defendant  to  get  baek  and  return  and  deliver  up  to 
the  plaintiff  the  two  hilh  so  held  by  the  said  J,  S.^or  to  return  to  the  plain- 
tiff the  two  bills  which  the  defendant  so  contemplated  drawing^  and  which 
were  so  in  fact  drawn  on  the  plaintiff,  and  accepted  by  him  and  delivered 
to  the  defendant  as  aforesaid ;  yet  that  the  defendant,  disregarding  his 
duty  in  that  behalf  and  although  a  reasonable  time  in  that  behalf  had 
elapsed  before  the  commencement  of  the  suit,  and  though  often  requested 
by  the  plaintiff  so  to  do,  did  not  nor  would  get  back  for  the  plaintiff  the 
two  bills  so  held  by  J.  S.,  or  either  of  them,  but  wholly  failed  to  get 
back  the  same,  or  return  or  deliver  up  the  *8ame,  or  either  of  ^^^„ 
them,  to  the  plaintiff,  and  neglected  to  return  to  the  plaintiff  the  ^ 
said  two  bills,  or  either  erf  them,  which  the  defendant  contemplated  drawing, 
&c.,  to  wit,  the  two  bills  for  50L  Ss.  6d.  and  501. 48.  6d.  respectively,  and 
permitted  the  said  bill  for  951. 10s.  &d.j  to  remain  outstanding  in  the  hands 
of  J.  S.,  contrary  to  his  duty  in  that  behalf,  and  also  permitted  the  said 
bill  for  1611.  l^s.  to  remain  outstanding  in  the  hands  of  P.  L.  as  the 
holder  thereof,  and  did  not  return  any  of  the  said  bills  to  the  plaintiff; 
whereby  the  plaintiff  was  compelled  to  pay  the  said  two  bills,  together 
with  costs,  to  the  holders  thereof. 

The  declaration  also  contained  a  count  in  trover. 

To  this  declaration  the  defendant  demurred  generally. 

Willes,  in  support  of  the  demurrer. — The  plaintiff  in  his  declaration 
has  improperly  joined  counts  on  promises  with  counts  in  tort.  [Wil- 
liams, J. — Since  the  decision  of  the  Exchequer  Chamber  in  Boorman 
V.  Brown,  8  Q.  B.  611  (B.  C.  L.  R.  vol.  43),  2  Gale  &  D.  793,  it  has 
been  supposed  that  every  action  for  a  breach  of  contract  may  be  con- 
sidered as  an  action  of  tort.]  The  judgment  in  that  case  by  no  means 
warrants  that  conclusion.  The  court  there  did  not  intend  to  overrule 
the  case  of  Corbett  v.  Packington,  6  B.  &  0.  268  (E.  G.  L.  R.  vol.  13), 
9  D.  &  R.  258  (E.  G.  L.  R.  vol.  22).  In  the  last-mentioned  case,  in  a 
declaration  in  case,  one  count  stated  that  the  plaintiff,  at  the  request 
of  the  defendant,  had  caused  to  be  delivered  to  him  certain  boars,  pigs, 
&c.,  to  be  taken  care  of  by  the  defendant  for  the  plaintiff,  for  reward 
to  him  the  defendant,  and  that,  in  consideration  thereof,  the  defendant 
undertook  and  then  and  there  agreed  with  the  plaintiff,  to  take  care  of 
the  boars,  &c.,  and  to  re-deliver  the  same  on  request :  and  it  was  held, 
upon  motion  in  arrest  of  judgment,  that  this  was  a  count  in  assumpsit, 
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and  could  not  be  joined  with  counts  in  case.  Baylst,  J.,  there  says : 
^..^^  « It  has  been  '^'properly  conceded  that  counts  in  tort  and  assumpsit 
-*  cannot  be  joined :  it  is  therefore  material  to  see  whether  this  second 
count  be  framed  in  the  one  or  the  other  form.  It  has  been  argued  that 
it  cannot  be  in  assumpsit,  because  the  word  promise  does  not  occur,  and 
because  it  merely  states  that  duty  in  the  defendant  which  the  law  would 
impose  without  a  promise.  In  the  case  of  Lea  v.  Welch,  2  Lord  Raym. 
1516,  2  Stra.  793,  it  was  held  that  a  count  was  not  good  in  assumpsit, 
no  promise  being  laid ;  but,  in  that  case,  it  was  not  stated  that  the  defend- 
ant either  agreed  or  undertook.  Here,  both  those  words  occur ;  and  the 
case  of  Mountford  v.  Horton,  2  N.  B.  62,  which  I  think  a  sensible  deci- 
sion, goes  the  whole  length  of  proving  that  these  words  import  a  pro- 
mise. The  count  is,  therefore,  in  form  in  assumpsit."  So,  here,  the 
third  and  fourth  counts  are  clearly  counts  in  assumpsit. 

Needham^  contr4. — It  must  be  conceded  that  the  third  and  fourth 
counts  here  are  founded  upon  the  contract  between  the  parties :  and 
the  sole  question  will  be,  whether  the  duty  implied  by  law,  to  perform 
the  contract,  is  not  one  the  breach  of  which  may  be  made  the  subject 
of  a  count  in  tort.  There  are  many  cases  in  which  the  plaintiiT  has 
an  election  to  sue  in  assumpsit  or  tort.  [Maulb,  J. — ^I  think  you  must, 
to  support  your  argument,  go  the  length  of  saying  that  tort  may  bo 
maintained  against  a  man  for  the  breach  of  his  duty  to  pay  his  debts.} 
In  Boorman  v.  Brown,  a  declaration  in  case  stated  that  the  defendant 
was  an  oil-broker,  and  that  the  plaintiffs,  linseed-crushers,  retained 
him  as  such  broker,  to  sell  and  deliver  for  them  thirty  tuns  of  lin- 
seed-oil, according  to  the  contracts  of  sale,  to  sjach  persons  as  should 
purchase,  for  commission  and  reward  to  the  defendant  in  that  behalf, 
which  retainer  he  accepted ;  that  he,  as  such  broker,  in  pursuance  of 
♦701  *^^®  retainer,  made  a  contract  between  the  plaintiffs  and  P.,  by 

^  which  the  plaintiffs  sold  to  P.,  and  he  bought  of  them,  the  thirty 
tuns,  at  the  price,  &c.,  to  .be  delivered  by  parcels  at  a  place  and  times 
named  in  the  declaration,  each  parcel  to  be  paid  for  in  ready  money ; 
that  the  plaintiffs  consigned  two  of  the  parcels  to  the  defendant,  and  he 
delivered  them  to  P.,  on  payment ;  and  that,  after  the  making  of  the 
contract,  and  in  pursuance  thereof,  and  of  the  retainer,  the  plaintiffs 
consigned  to  the  defendant,  as  such  broker,  the  residue  of  the  thirty 
tuns,  to  be  delivered  by  him  to  P.,  on  payment ;  that  the  oil  arrived, 
&o.,  of  which  the  defendant  had  notice,  and  took  upon  himself  the  de- 
livery according  to  the  contract ;  and  that  thereupon  it  became  and  was 
the  defendants  dviyj  as  such  broker  as  aforesaid^  to  use  all  reasonable  care 
that  the  oil  should  not  be  delivered  to  P.,  or  any  other  person^  without  the 
price  being  paid  to  the  plaintiffs  according  to  the  contract;  yet  that  the 
defendant,  not  regarding  such  duty,  did  not  use  reasonable  care,  &c., 
that  the  oil  should  not  be  delivered,  &c.,  without  the  price  being  paid, 
bat  neglected  and  refused  so  to  do,  and  so  negligently  and  carelessly 
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behaved  in  the  premises,  that,  by  the  defendant's  mere  carelessness  and 
negligence^  the  last-mentioned  oil  was  delivered  to  H.  &  Go.  without  the 
price  being  paid  by  P.  or  any  person  to  the  defendant ;  and  that,  by 
reason  thereof,  and  of  P.  having  become  bankrupt  and  unable  to  pay, 
the  plaintiffs  lost  the  said  oil,  and  the  price  thereof,  &c.     The  court  of 
Queen's  Bench  arrested  the  judgment, — ^Lord  Denman  saying :  «  The 
argument  brought  under  our  review  the  whole  doctrine  relating  to  the 
different  forms  of  action,  in  tort  and  in  contract.    But  it  is  unnecessary 
for  us  to  consider  how  that  doctrine  ought  to  be  applied  generally,  be- 
cause we  find  this  declaration  defective  in  an  essential  point,  even  sup- 
posing that  an  action  on  the  case  may  be  a  proper  remedy  under  such 
circumstances  as  are  disclosed;  for,  it  must  be  founded  '^'on  the  p^^^ 
violation  of  some  duty :  but,  here  the  duty  described  is,  that  of  *- 
keeping  the  goods  consigned  till  they  were  paid  for,  and  is  asserted  as 
resulting  solely  from  the  defendant's  character  as  broker.    Now,  the 
character  of  a  broker  is  well  known  to  the  law :  his  duties  are  defined 
by  statutes  and  by  common  law,  and  certainly  embrace  none  to  the 
effect  here  assumed.     The  objection  is  not  answered  by  saying  that  the 
acceptance  and  the  terms  of  it  are  fully  set  forth,  independently  of  the 
averment  of  the  defendant's  duty  as  a  broker.     That  statement  is  but 
an  introductory  narrative ;  and  the  declaration  carefully  abstains  from 
charging  that  the  duty  resulted  from  those  facts,  by  confining  it  to  the 
duty  of  a  broker.     Therefore,  no  breach  of  duty  is  alleged;  and  no 
ground  of  complaint  appears  on  the  record."    The  court  of  error,  how- 
ever, reversed  that  judgment,  Tindal,  C.  J., — ^by  whom  the  judgment 
of  the  court  was  delivered, — saying :(a)  "The  defendant  makes  two 
objections  to  the  plaintifi''s  right  to  recover  in  this  action, — first,  that 
the  action  is  brought  for  a  nonfeasance  only,  not  for  a  misfeasance, 
and  on  that  account  it  should  have  been,  as  he  contends,  an  action 
of  contract,  not  an   action  of  tort; — and,  secondly,  that  the  duty 
stated  in  the  declaration  does  not  arise  from  the  facts  therein  alleged. 
That  there  is  a  large  class  of  cases  in  which  the  foundation  of  the 
action  springs  out  of  privity  of  contract  between  the  parties,  but  in 
which,  nevertheless,  the  remedy  for  the  breach  or  non-performance  is 
indifferently   either   assumpsit  or  case  upon   tort,    is   not  disputed." 
And,  after  adverting  to  the  instances  of  actions  against  attorneys, 
surgeons,  carriers,  and  others,  and  citing  Goggs  v.  Bernard,  1  Salk.  26, 
3  Salk.  11,  268,  2  Ld.  Raym.  909,  1  Gom.  Rep.  133,  Lord  Holt,  13, 
131,  528,  and  Marzetti  v.  Williams,  1  B.  &  Ad.  415  (E.  G.  L.  R. 
vol.  20),  his  lordship  proceeds :  "  The  principle  in  all  these  cases  would 
*seem  to  be,  that  the  contract  creates  a  duty,  and  the  neglect  to  p^^. 
perform  that  duty,  or  the  non-feasance,  is  a  ground  of  action  upon  ^ 
a  tort.     As  to  the  second  objection,  we  cannot  but  think  the  duty  upon 
the  breach  of  which  this  action  is  founded,  arises  by  necessary  inference 

(a)  3  Q.  B.  526  (E.  C.  L.  R.  toI.  43),  2  Oftle  A  D.  801. 
P 
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from  the  terms  of  the  contract  between  the  plaintiffs  and  the  defendant, 
as  set  forth  in  the  declaration*  The  defendant  is  there  stated  to  have 
been  retained  by  the  plaintiffs  as  their  broker  to  sell  certain  goods,  and 
to  deliver  the  same,  according  to  the.  terms  of  the  contract,  to  such  per- 
son as  should  become  the  purchaser ;  and  the  declaration  then  proceeds 
to  allege  that  the  defendant,  as  such  broker,  made  a  certain  contract 
between  the  plaintiffs  and  one  Peacock,  whereby  he  sold  to  Peacock,  and 
Peacock  purchased  of  the  plaintiffs,  the  oil  therein  mentioned,  at  certain 
times  of  delivery,  the  amount  of  ectch  parcel  to  be  paid  for  from  delivery 
in  ready  money  ;  and,  coupling  together  the  terms  of  the  particular  con- 
tract made  by  the  defendant,  with  the  terms  of  the  defendant's  retainer 
by  the  plaintiffs,  we  think  it  amounts  to  an  express  contract  on  the  part 
of  the  defendant  to  deliver  what  he  sold,  on  the  payment  of  ready  money 
only ;  and  that  the  duty  of  the  broker  arose  from  this  express  contract 
so  stated  in  the  declaration,  and  not  simply  from  his  character  of  broker, 
which  the  Court  of  Queen's  Bench  appears  to  have  considered  to  be  the 
meaning  of  the  declaration."  [Jebvis,  G.  J. — All  the  instances  cited 
there,  are  instances  of  common  law  duties.]  When  the  case  of  Boor- 
man  t;.  Brown  came  before  the  House  of  Lords,(a)  Lord  Campbell 
said  :{b)  <<  Wherever  there  is  a  contract,  and  something  to  be  done  in 
the  course  of  the  employment  which  is  the  subject  of  that  contract,  if 
there  is  *a  breach  of  a  duty  in  the  course  of  that  employment, 
J  the  plaintiff  may  either  recover  in  tort  or  in  contract."  In  Co- 
luyns's  Digest,  Action  upon  thj^  Case  for  Negligence^  (A.  4),  it  is  said, 
that,  <<  if  a  man  neglect  to  do  that  which  he  has  undertaken  to  do,  an 
action  upon  the  case  liea:  as,,  if  any  one,  who  is  not  a  common  carrier, 
undertake  to  carry  goods,  and  deliver  them  at  such  a  place ;  if  he  does 
not  carry  them,  an  action  upon  the  case  lies."  For  this  he  cited  Rogers 
V,  Head,  Cro.  Jac.  262.((?)  [Maulb,  J. — That  was  an  action  of  as- 
sumpsit.] Mr.  Serjt.  Stephen,  in  his  treatise  on  Pleading,  5th  ed.  p. 
18,  ranks  assumpsit  as  an  action  upon  the  case.  [Maule,  J. — Not  for 
all  purposes :  not,  for  instance,  for  the  joinder  of  counts.]  In  Govett  r. 
Badnidge,  3  East,  62,  Lord  Ellbnborough  asks — <<  What  inconvenience 
is  there  in  suffering  the  party  to  allege  his  gravamen,  if  he  please,  as 
consisting  in  a  breach  of  duty  arising  out  of  an  employment  for  hire, 
and  to  consider  that  breach  of  duty  as  tortious  negligence,  instead  of 
considering  the  same  circumstances  as  forming  a  breach  of  promise 
implied  from  the  same  consideration  of  hire?  By  allowing  it  to  be  con- 
sidered in  either  way,  according  as  the  neglect  of  duty  or  the  breach  of 
promise  is  relied  upon  as  the  injury,  a  multiplicity  of  actions  is  avoided ; 
and  the  plaintiff,  according  as  the  convenience  of  his  case  requires, 
frames  his  principal  count  in  such  a  ipanncr  as  either  to  join  a  count  in 
trover  therewith,  if  he  have  another  cause  of  action  for  the  consideration 
of  the  court,  other  than  the  action  of  assumpsit,  or  to  join  with  the 

(a)  Brown  v.  Boonnan,  11  CIbA  A  Fin.  1.  (5)  11  Clark  A  Fin.  44. 

(o)  And  see  Robinson  v.  Ponmore,  2  B.  A  P.  418. 
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assampsit  the  common  counts,  if  he  have  another  oauee  of  action  to 
irhich  they  are  applicable."  [Jbrvis,  C.  J. — The  djajy  alleged  is  ex- 
actly co-extensive  M'ith  the  promise.]    It  is  so. 

*WilleSy  in.  reply. — In  Boorman  v.  Brown,  the  contract  was  a  ^^^.^ 
contract  arising  out  of  the  defendant's  employment  as  broker;  ^ 
Trhercas,  here,  the  promise  is  a  bare  promise  to  do  something,  upon  the 
plaintiff's  doing  something  else;  and, — ^assuming  that  the  duty  alleged 
corresponds  exactly  with  the  promise  set  out, — the  third  and  fourth 
counts  disclose  no  duty  beyond  that  arising  from  the  promise. 

Jervis,  C.  J. — I  am  of  opinion  that  the  defendant  in  this  case  is  enti- 
tled to  the  judgment  of  the  court.  If  the  case  of  Boorman  v.  Brown 
were  an  authority  to  the  full  extent  to  which  it  has  been  pressed  by  Mr. 
Needhamy  no  doubt  the  third  and  fourth  counts  here  might  well  be 
joined  with  counts  in  tort.  But,  upon  examination,  that  case  will  be 
found  to  proceed  upon  this  principle, — ^that,  where  there  is  an  employ- 
ment, which  employment  itself  creates  a  duty,  an  action  on  the  case  will 
lie  for  a  breach  of  that  duty,  although  it  may  consist  in  doing  something 
contrary  to  an  agreement  made  in  the  course  of  such  employment,  by 
the  party  upon  whom  the  duty  is  cast.  And,  if  that  be  sq,  the  case  is 
reconcilable  with  the  other  cases  with  which  it  has  been  supposed  to 
conflict.  Before  that  case,  it  had  been  supposed,  upon  the  authority  of 
Corbett  v.  Packington,  that  the  violation  of  a  bare  promise,  without  any 
such  general  duty,  might  be  the  subject  of  an  action  of  tort.  That 
clearly  is  not  so.  Without  altogether  destroying  the  well-known  dis- 
tinction between  actions  of  contract  and  actions. of  tort,  I  think  we  can- 
not hold  the  counts  in  this  declaration  to  be  well  joined. 

Maule,  J. — I  also  am  of  opinion  that  the  defendant  is  entitled  to  our 
judgment.  In  the  case  of  Boorman  t^.  Brown,  no  doubt  was  suggested 
that  there  might  not  be  ^counts  in  case  and  counts  in  assumpsit 
that  could  not  be  joined.  Lord  Campbell,  when  that  case  was  >• 
before  the  House  of  Lords,  asked  the  counsel  for  the  plaintiff  in  error, 
whether,  if  the  money  counts  had  been  added,  there  might  not  have 
been  a  demurrer  for  misjoinder:  and  it  was  admitted  that  there  might.(a) 
If  there  can  be  such  a  thing  as  a  misjoinder  of  counts  in  case  and 
assumpsit,  I  think  it  exists  here.  That  there  are  counts  in  case  herie,  is 
clear :  the  last  is  trover.  Then,  there  are  counts  which  allege  that  the 
defendant  promised  to  pay  money,  in  consideration  of  something  which 
would  be  a  good  consideration  in  point  of  law  for  that  promise.  That 
is  substantially  the  same  as  a  promise  to  pay  money  in  consideration  of 
a  sale  and  delivery  of  goods.  No  modem  authority  that  I  am  aware  of 
has  said  that  such  counts  can  be  joined.  Formerly,  they  undoubtedly 
could  not:  and  the  later  cases  have  not  said  that  they  can.  The  case 
of  Brown  v,  Boorman,  in  the  House  of  Lords,  professes,  and  was  under- 
stood, to  decide  that  there  may  be  a  case  in  which  there  may  be  a  mis- 

(a)  11  Clark  A  Flo.  IL 
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joinder  of  counts  in  ease  and  assumpsit.  And  I  am  of  opinion  that  this 
case  is  an  instance  of  it 

y.  Williams,  J. — I  am  of  the  same  opinion.  I  think  it  is  impossible 
to  uphold  this  declaration,  without  saying  that  counts  in  case  and  counts 
in  assumpsit  may  be  joined.  That  is  directly  at  yariance  with  Boorman 
V,  Brown. 

Talfoubd,  J.,  concurred.  Judgment  for  the  defendant. 

OonntB  in  tort  and  oontraot  oannot  be  joined  leging  that  the  defendant,  intending  to  wrong 

in  the  Hune  declaration.    Wilson  v.  Marsh,  1  the  plaintiff,  nerer  attempted  to  recover  said 

Johns.  503 ;  Church  v.  Mamford,  11  Johns.  480 ;  demand,  cannot  be  joined  with  a  count  in  as- 

Clinton  v.  Hopkins,  2  Boot,  225;  Stoyel  v.  West-  sumpsit  on  the  promise.  White  r.  Snell,  5  Pick. 

oott»  2  Day,  418 ;  Byle  v.  Howlett,  3  Bibb,  347;  425,  S.  0. 9  Pick.  16.    Where  in  two  counts  the 

Wickliffe  v.  Sanders,  6  Monroe,  298 ;  Wickliffe  gravamen  set  forth  was  in  both  a  tortious  breach 

V.  Davis,  2  J.  J.  Ifarshall,  70 ;   Traadle  v.  of  the  defendant's  duty  as  an  attorney,  as  well 

Arnold,  7  Ibid.  407 ;  Oarstarphen  v.  Graves,  1  as  of  the  implied  promise  arising  fh>m  his  being 

A.  K.  Marshall,  435 ;  Sayers  v.  Scudder,  1  Penn.  employed,  the  counts  were  held  to  be  well  joined, 

53;  BroadweU  o.  Congar,  Ibid.  137;  Van  Pelt  as  each  contained  allegations  sufficient  to  sup- 

V,  Van  Pelt,  2  Penn.  019;  Bishop  v.  Jones,  2  port  it  either  in  tort  or  assumpsit    Church  r. 

Ibid.  1041 ;  Creel  v.  Brown,  1  Bobinson,  265 ;  Mumford,  11  Johns.  479.    A  count  for  the  loss 

Bodley  o.  Boop,  6  Blackford,  158 ;  Etchison  v.  of  a  horse,  put  under  the  care  of  the  defend-  ' 

Post,  5  Ibid.  140 ;  Tucker  v.  Gordon,  2  Brevard,  ant  as  an  innkeeper,  oannot  be  joined  with  a 

136.  A  count  upon  a  promise  to  pay  the  plain-  oonnt  in  assumpsit  Hollaad  v.  Pack,  Peck,  15. 
tiff  a  sum  of  money  ''if  and  when  the  defend-        See,  however,  Jones  o.  Conoway,  4  Ycatos, 

ant  should  recover  his  demand  against  A.,"  al-  109;  Halloek  v.  Powell,  2  Caines,  216. 


♦ftKi  *T-  ®-  PHILLPOTTS  V.  J.  PHILLPOTTS  and  F.  R.  PHILL- 
o^J        POTTS,  Executor  and  Executrix  of  T.  G.  PHILLPOTTS, 
deceased.    Nov.  23. 

In  corenant  upon  an  annuity  deed, — Held  that  the  defendants  (executors)  were  estopped  from 
pleading  that  the  deed  was  made  fraudulently  and  oollusively  between  the  testator  and  tho 
plaintiff,  for  the  purpose  of  multiplying  voices,  and  subject  to  a  secret  trust  and  condition  that 
no  estate  or  interest  should  pass  beneficially  to  the  plaintiff  by  the  indenture. 

Under  the  statutes  7  A  8  W.  3,  c.  25,  s.  7,  and  10  Ann.  o.  23,  s.  1,  a  fraudulent  conveyance 
made  for  the  mere  purpose  of  conferring  a  vote,  is  void  only  to  the  extent  of  preventing  the 
right  of  voting  from  being  acquired,  but  is  valid  and  effectual,  as  between  the  parties,  to  pafs 
the  interest. 

This  was  an  action  of  covenant  brought  by  the  plaintiff  against  the 
defendants,  executor  and  executrix  of  the  last  will  and  testament  of  T. 
G.  Fhillpotts,  deceased,  for  arrears  of  four  several  annuities  granted  by 
an  indenture  dated  the  29th  of  January,  1841,  by  the  testator  to  the 
plaintiff. 

The  indenture,  as  set  out  on  oyer  by  the  defendants,  was  as  follows : — 
This  indenture,  made  the  29th  of  January,  1841,  between  Thomas  Grif- 
fin Phillpotts  the  elder,  of  the  town  of  Monmouth,  in  the  county  of 
Monmouth,  Esq.,  of  the  one  part,  and  Thomas  Griffin  Phillpotts  the 
younger,  of  the  town  of  Newport,  in  the  county  of  Monmouth,  gentle- 
man (eldest  son  of  the  said  T.  G.  Phillpotts  the  elder),  of  the  other 
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part, — witnesseth,  that  the  said  T.  6.  Phillpotts  the  elder,  for  and  in 
eonaideration  of  the  natural  love  and  affection  which  he  hath  and  beareth 
to  his  son,  the  said  T.  G.  Phillpotts  the  younger,  also  in  consideration 
of  the  sum  of  5».  of  lawful  money  of  Great  Britain  to  the  said  T.  G. 
Phillpotts  the  elder  in  hand  well  and  truly  paid  by  the  said  T.  G.  Phill- 
potts the  younger,  at  or  before  the  execution  of  these  presents, — the 
receipt  whereof  is  hereby  acknowledged, — ^hath  given,  granted,  and  con- 
finned,  and  by  these  presents  doth  give,  grant,  and  confirm  unto  the  said 
T.  G.  Phillpotts  the  younger,  one  annuity  or  clear  yearly  rent-charge 
or  sum  of  3i.,  of  lawful  money  of  *Great  Britain,  to  be  charged  p^^^ 
and  chargeable  upon,  and  issuing  and  payable  out  of  all  that  mes-  '- 
suage,  smith's  shop,  garden  and  orchard,  lands,  hereditaments,  and  pre- 
mises, with  the  appurtenances,  and  situate,  lying,  and  being  in  the  parish 
of  Dingeston,  in  the  county  of  Monmouth,  and  for  many  years  past  in 
the  occupation  of  Isaac  Pritchard,  as  tenant  thereof;  to  have,  hold,  re- 
ceive, and  take  the  said  annuity  or  clear  yearly  rent-charge  or  sum  of 
3{.,  unto  and  by  the  said  T.  G.  Phillpotts  the  younger,  and  his  assigns, 
for  and  during  the  term  of  the  natural  life  of  him  the  said  T.  G.  Phill- 
potts the  younger, — the  said  annuity  to  be  paid  and  payable  by  two  half- 
yearly  payments,  on  the  24th  of  June  and  the  25th  of  December  in 
every  year,  without  any  deduction  out  of  the  same,  or  any  part  thereof; 
the  first  payment  of  the  said  annuity  or  clear  yearly  rent-charge  or  sum 
of  3^.  to  be  made  on  the  24th  of  June  next  ensuing  the  date  of  these 
presents,  if  the  said  T.  G.  Phillpotts  the  younger  shall  then  be  living: 
And  this  indenture  further  witnesseth  that  the  said  T.  G.  Phillpotts  the 
elder,  for  the  consideration  aforesaid,  and  also  in  consideration  of  a 
further  sum  of  5s.  of  lawful  money  of  Great  Britain  to  him  in  hand 
well  and  truly  paid  by  the  said  T.  G,  Phillpotts  the  younger,  at  or  be- 
fore the  execution  of  these  presents, — ^the  receipt  whereof  is  hereby  ac- 
knowledged,— ^hath  given,  granted,  and  confirmed,  and  by  these  presents 
doth  give,  grant,  and  confirm  unto  the  said  T.  G.  Phillpotts  the  younger, 
one  other  annuity  or  clear  yearly  rent-charge  or  sum  of  SI.  of  like  lawful 
money  of  Great  Britain,  to  be  charged  and  chargeable  upon,  and  issuing 
and  payable  out  of  all  that  messuage,  tenement,  or  dwelling-house,  and 
buildings,  garden,  and  premises,  with  the  appurtenances,  situate,  lying, 
and  being  on  the  right-hand  side  of  the  road  leading  from  Whitchurch  to 
the  Washings  and  the  river  Wye,  in  the  parish  of  Whitchurch,  in  the  county 
*of  Hereford,  now  and  for  many  years  past  in  the  occupation  of  ^^^^ 
William  James,  as  tenant  thereof,  and  out  of  apd  upon  their  and  ^ 
every  of  their  appurtenances ;  to  have,  hold,  receive,  and  take  the  said 
annuity  or  clear  yearly  rent-charge  or  sum  of  SL  unto  and  by  the  said 
T.  6.  Phillpotts  the  younger,  and  his  assigns,  for  and  during  the  term 
of  the  natural  life  of  him  the  said  T.  G.  Phillpotts  the  younger, — the 
aaid  annuity  or  clear  yearly  rent-charge  to  bo  paid  and  payable,  by  two 
even  half-yearly  payments,  on  the  24th  of  June  and  the  25th  of  Decem- 
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ber^  in  every  year,  without  any  deduction  out  of  the  same  or  any  part 
thereof, — the  first  payment  of  the  said  annuity  or  olear  yearly  rent  charge 
or  sum  of  Zh  to  be  made  on  the  24th  of  June  next  ensuing  the  date  of  these 
presents,  if  the  said  T.  G.  Phillpotts  the  younger  shall  then  be  living :  And 
this  indenture  also  further  ?ritnesseth  that  the  said  T.  G.  Phillpotts  the 
elder,  for  the  consideration  aforesaid,  and  also  in  consideration  of  the 
further  sum  of  5ir.  of  like  lawful  money  of  Great  Britain  to  him  in  hand 
well  and  truly  paid  by  the  said  T.  G.  Phillpotts  the  younger,  at  or  be- 
fore the  execution  of  these  presents,— the  receipt  whereof  is  hereby 
acknowledged, — hath  given,  granted,  and  confirmed,  and  by  these  pre- 
sents doth  give,  grant,  and  confirm  unto  the  said  T.  0.  Phillpotts  the 
younger,  one  other  annuity  or  yearly  rent^harge  or  sum  of  3/.  of  like 
lawful  money  of  Great  Britain,  to  be  charged  and  chargeable  upon,  and 
issuing  and  payable  out  of,  all  those  the  great  and  small  tithes  of  the 
parish  of  Llanthew,  in  the  county  of  Brecon;  and  also  out  of  the  glebe 
land  thereto  belonging  and  appertaining,  and  situate,  lying,  and  being 
in  the  parish  of  Llanthew  aforesaid,-^to  have,  hold,  receive,  and  take 
the  said  annuity  or  clear  yearly  rent-charge  or  sum  of  3/.  upto  and 
by  the  said  T.  G.  Phillpotts  the  younger,  and  his  assigns,  for  and 

*881  ^'^'^^^fi  ^^®  ^'^®^  ®^  *^®  ^^^^  ^'  ^'  *Phillpott8  the  elder,  Ann 
^  Stokes,  of  Hen  Castle,  in  the  county  of  Pembroke,  widow  of  the 
late  Thomas  Stokes,  and  Francis  Collins,  of  Swansea,  in  the  county  of 
Glamorgan,  and  the  lives  and  life  of  the  survivor  or  survivors  of  them ; 
the  said  annuity  or  clear  yearly  rent-charge  to  be  paid  and  payable,  by 
two  equal  half*yearly  payments,  on  the  24th  of  June  and  the  25th  of 
December,  in  every  year,  without  any  deduction  out  of  the  same :  And 
this  indenture  lastly  witnesseth  that  the  said  T.  G.  Phillpotts  the  elder, 
for  the  consideration  aforesaid,  and  also  in  consideration  of  a  further 
sum  of  58.  of  like  lawful  money  of  Great  Britain  to  him  in  hand  well 
and  truly  paid  by  the  said  T.  G.  Phillpotts  the  younger,  at  or  before 
the  execution  of  these  presents, — the  receipt  whereof  is  hereby  acknow- 
ledged,— hath  given,  granted,  and  confirmed,  and  by  these  presents 
doth  give,  grant,  and  confirm  unto  the  said  T.  G.  Phillpotts  the  younger, 
one  other  annuity  or  clear  yearly  rent-charge  or  sum  of  ZL  of  like 
lawful  money  of  Great  Britain,  to  be  charged  and  chargeable  upon,  and 
issuing  and  payable  out  of,  all  that  messuage,  tenement,  or  dwelling- 
house,  out-house,  building,  garden,  lands,  and  premises,  situate,  lying, 
and  being  adjoining  the  road  leading  from  Hewelsfield  to  Brockwear, 
in  Brockwear  Common,  in  the  parish  of  Hewelsfield,  in  the  county  of 
Gloucester,  late  in  the  occupation  of  Richard  Aston,  but  now  of  John 
Kethro,  as  tenant  thereof,  and  out  of  and  upon  them  and  every 
of  them,  and  every  of  their  appurtenances;  to  have,  hold,  receive, 
and  take  the  said  annuity  or  clear  yearly  rent-charge  or  sum  of 
3/,  unto  and  by  the  said  Thomas  6.  Phillpotts  the  younger,  and  bis* 
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assigiiB,  for  and  during  the  natural  life  of  the  said  T.  G.  Phillpotts  the 
younger,  and  the  said  annuity  or  clear  yearly  rent-charge  to  be  paid 
and  payable,  by  two  even  half-yearly  payments,  on  the  24th  of  Jane, 
and  the  25th  of  December,  in  every  year,  without  any  deductions  out 
*of  the  same,  or  any  part  thereof;  the  first  payment  of  the  said 


annuity  or  dear  yearly  rent-charge  or  sum  of  SI.  to  be  made  on 
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the  24th  of  June  next  ensuing  the  date  of  these  presents,  if  the  said  T. 
G.  Phillpotts  the  younger  shall  then  be  living :  And  the  said  T.  G.  Phill- 
potts the  elder,  for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  doth  hereby  covenant,  grant,  and  agree  to  and  with  the  said  T. 
G.  Phillpotts  the  younger,  and  his  assigns,  by  these  presents,  in  manner 
following,  that  is  to  say,  that,  if  the  said  annuity  or  clear  yearly  rent- 
charge  or  sum  of  87.,  or  any  part  thereof,  which  is  hereby  charged  aud 
made  payable  on  the  premises  mentioned  to  be  situate  in  the  said  parish 
of  Dingeston,  in  the  county  of  Monmouth  aforesaid,  or  the  said  annuity 
or  clear  yearly  rent-charge  or  sum  of  32.,  or  any  part  thereof,  which  is 
hereby  charged  or  made  payable  on  the  premises  mentioned  to  be  situate 
in  the  parish  of  Hewelsfield,  in  the  county  of  Gloucester  aforesaid,  or 
either  of  them,  shall  be  in  arrear  and  unpaid  by  the  space  of  twenty- 
one  days  next  after  any  of  the  said  days  or  times  whereon  the  same 
ought  to  be  respectively  paid  as  aforesaid,  and  in  either  of  such  cases, 
as  often  as  the  same  shall  respectively  happen,  it  shall  and  may  be  law- 
ful for  the  said  T.  G.  Phillpotts  the  younger,  or  his  assigns,  to  enter 
into  and  upon  all  or  any  of  the  said  messuages,  hereditaments,  great 
and  small  tithes,  glebe  lands,  and  premises,  hereinbefore  charged  with 
the  said  several  annuities  or  yearly  rents  or  sums  of  82.  each,  and  to 
distrain  for  the  said  several  annuities  or  yearly  rents  or  sums  of  3Z.  each, 
or  either  of  them,  for  all  respective  arrears,  or  either  of  them,  and  to 
sell  and  dispose  of  the  distress  and  distresses  then  and  there  taken  on 
them,  or  either  of  them,  or  otherwise  demean  therein  according  to  law, 
in  like  manner  as  in  case  of  distress  taken  for  rent  reserved  by  lease  or 
common  demise ;  to  the  end  and  intent  that  '''the  said  T.  G.  Phill-  |.^g^ 
potts  the  younger,  and  his  assigns,  may  be  fully  paid  and  satisfied  '- 
the  said  several  annuities  or  yearly  rents  or  sums  of  3Z.  each  respect- 
ively, or  either  of  them,  and  all  respective  arrears  or  either  of  them, 
and  all  costs,  charges,  and  expenses  occasioned  by  the  respective  non- 
payment of  the  same :  And  the  said  T.  G.  Phillpotts  the  elder,  for  him- 
self, his  heirs,  executors,  and  administrators,  doth  covenant,  promise, 
and  agree  to  and  with  the  said  T.  G.  Phillpotts  the  younger,  and  his 
assigns,  by  these  presents,  in  manner  following,  that  is  to  say,  that  ho 
the  said  T.  G.  Phillpotts  the  elder,  his  heirs,  executors,  and  administra- 
jtors,  or  some  or  one  of  them,  shall  and  will  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  T.  G.  Phillpotts  the  younger,  or  his  assigns, 
for  and  during  the  natural  life  of  him  the  said  T.  G.  Phillpotts  the 
younger,  the  said  several  annuities  or  clear  yearly  rent-charges  of  SL 
each,  making  together  the  sum  of  122.,  when  the  same  shall  respectively 
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become  due  and  payable  as  aforesaid,  ^thdut  any  dedixotion  or  «bato* 
ment  whatever,  according  to  the  tme  intent  and  meaning  of  these  pre- 
sents :  In  witness,  &c. 

The  defendants  then  pleaded,  that  the  said  indenture  in  the  declara- 
tion mentioned,  was  fraudulently  and  eollnsively  made  and  executed  by 
and  between  the  said  T.  G.  Phillpotts  the  elder  and  the  plaintiff,  for  the 
purpose  of  multiplying  the  Yoices,  and  of  splitting  and  dividing  the 
interest,  in  divers  houses  and  lands,  to  wit,  the  houses  and  lands  in  the 
said  indenture  mentioned,  between  the  said  T.  G.  Phillpotts  the  elder 
ilnd  the  said  plaintiff,  in  order  to  enable  them  to  vote  at  elections  of 
members  to  serve  in  parliament  for  the  said  several  counties  of  Here- 
ford, Gloucester,  Monmouth,  and  Brecon,  in  the  said  indenture  men- 
tioned ;  and  that  the  said  indenture  was  not  made  iond  fidcy  or  for  a 
*Q11  6^^^^  valuable  consideration;  but,  on  the  contrary,  was  made  '*'aiid 
^  executed  solely  for  the  purpose  of  multiplying  voices  as  aforesaid, 
and  under  and  subject  to  a  secret  trust  and  condition  that  no  estate  or  inte- 
rest should  pass  beneficially  to  the  plaintiff  by  virtue  of  the  said  inden- 
ture ;  but  that  the  plaintiff  should  stand  possessed  of  the  sud  annuities 
or  rent-charges  as  trustee  for  the  said  T.  G.  Phillpotts  the  elder,  and 
not  otherwise, — ^verification. 

To  this  plea  the  plaintiffs  replied  de  mjurid. 

The  cause  was  tried  before  Wilde,  G.  J.,  at  the  sittings  at  Westmin- 
ster, after  the  last  term,  when  a  verdict  was  found  for  the  defendants. 

Channelly  Serjt.,  on  a  former  day  in  this  term,  moved  for  judgment 
non  obstante  veredicto^  on  the  ground  that  the  plea  afforded  no  answer 
to  the  action.  The  question  arises  upon  the  construction  of  the  7  &  8 
W.  8,  c.  25,  s.  7,  and  10  Ann.  c.  28,  s.  1.  The  former  enacts  « that 
all  conveyances  of  any  messuages,  lands,  tenements,  or  hereditamente, 
in  any  county,  city,  borough,  town  corporate,  port,  or  place,  in  order  to 
multiply  voices,  or  to  split  and  divide  the  interest  in  any  houses  or  lands 
among  several  persons,  to  enable  them  to  vote  at  elections  of  members 
to  serve  in  parliament,  are  hereby  declared  to  be  void  and  of  none  effect^ 
and  that  no  more  than  one  single  voice  shall  be  admitted  for  one  and  the 
same  house  or  tenement."  And  the  latter,  reciting  the  former  provision, 
<<  for  the  more  effectual  preventing  of  such  undue  practices,'*  enacts 
« that  all  estates  and  conveyances  whatsoever  made  to  any  person  or 
persons  in  any  fraudulent  or  collusive  manner,  on  purpose  to  qualify 
him  or  them  to  give  his  or  their  vote  or  votes  at  such  elections  of  knights 
of  the  shire  (subject,  nevertheless,  to  conditions  or  agreements  to  defeat 
or  determine  such  estate,  or  to  re-convey  the  same),  shall  bo  deemed 
^^n;\  A^d  taken,  against  those  persons  who  executed  *the  same,  as  free 
^  and  absolute,  and  be  holden  and  enjoyed  by  all  and  every  suo)i 
person  or  persons  to  whom  such  conveyance  shall  be  made  as  aforesaid, . 
Freely  and  absolutely  acquitted,  exonerated,  and  discharged  of  and  from 
all  manner  of  trusts,  conditions,  ckuse  of  reentry,  powers  of  revoca- 
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tioD,  proTUoefl  of  redemptiDny  or  other  defeasances  whatsoeyer,  between 
or  with  the  aaid  parties,  or  any  other  person  or  persons  in  trust  foe 
them,  or  any  of  them,  for  the  redeeming,  revoking,  or  defeating  such 
estate  or  estates,  or  for  the  restoring,  or  re-conveying  thereof,  or  any 
part  thereof^  to  any  pexson  or  persons  who  made  or  ezecated  sach  con* 
veyanee,  or  to  any  other  person  in  trust  for  them,  or  any  of  them,  shall 
be  null  and  void  to  all  intefOB  and  purpoies  whatsoever;  and  that  every 
person  who  shall  make  and  execute  such  conveyance  and  conveyancea 
as  aforesaid,  or,  being  privy  to  such  purpose,  shall  devise  or  prepare  the 
same,  and  every  person  wbo^  by  colour  thereof,  shall  give  any  vote  at 
any  election  of  any  knight  or  knighta  of  the  shire  to  serve  in  parliament, 
shall,  for  every  such  conveyance  so  made,  or  vote  so  created  or  given^ 
forfeit  the  sum  of  40Z^,"  &c.  Taking  these  two  statutes  together,  thei 
deed  is  clearly  good  to  vest  the  estate  in  the  grantee ;  though,  possibly,^ 
it  might  be  difiScult  to  contend  that  a  right  to  vote  would  be  created 
under  the  facts  stated  upon  this  record.  These  two  statutes  were  under 
the  consideration  of  this  court  in  a  case  of  Alexander,  app.,  Newman„ 
rcsp.,  2  Com.  B.  122  (E.  G.  L.  B.  vol.  52),  where  Tinoal,  C.  J.,  lA 
giving  the  judgment  of  the  court,  says :  «« The  very  language  of  tht 
statute  of  William  seems  to  point  to  the  necessary  distinction  that  real 
and  bond  fide  conveyances  were  not  intended  to  be  avoided,  although 
the  motive  or  purpose  of  the  parties  might  be  that  of  multiplying  voicea 
at  elections,  but  "^suoh  conveyances  only  made  for  that  purpose  as  ^^^q 
were  pretended  and  fictitious.  The  statute  says, — <  All  conveyances  ^ 
in  order  to  multiply  voices'  are  declared  to  be  void.  The  statute  names 
the  conveyance  only :  it  makes  no  referrace  whatever  to  any  contract 
for  sale  upon  which  a  real  conveyance  was  grounded,  nor  professes  ta 
deal  in  any  manner  with  the  estate  or  interest  in  the  land  which  was 
affected  by  such  contract  of  sale,  nor  provides  for  the  revesting  of  the 
land  which  passed  into  the  possession  of  the  purchaser  under  the  contract 
of  sale,  nor  for  the  repayment  of  the  purchase-money  to  the  purchaser, 
— ^all  which  provisions  might  reasonably  be  expected,  if  a  conveyance 
upon  a  real  bond  fide  contract  of  sale,  and  not  a  fictitious  conveyance 
only,  was  intended  to  be  avoided,  on  account  of  the  motive  upon  which 
It  was  entered  into."  And,  further,  observing  upon  the  statute  of  Anne, 
he  says :  <<  We  consider  this  latter  statute  to  be  a  legislative  exposition 
of  the  clause  of  the  statute  of  W.  3,  therein  set  forth ;  that  the  avoid- 
ing of  conveyances  made  in  order  to  multiply  voices  at  elections,  was 
meant,  by  the  original  statute,  to  be  confined  to  such  conveyances  only 
as  were  fraudulent  and  collusive, — to  conveyances  which  are  such  in 
form  only,  but  never  intended  to  pass  the  pit>perty ;  or  such  as  were 
accompanied  with  some  secret  trust  or  reservation  for  the  benefit  of  the 
grantors;  and  not  to  extend  to  a  bond  fide  conveyance  made  in  contem- 
plation of  an  actual  contract  of  sale  and  purchase  of  land :  for,  the 
statute  of  Anne  is  expressly  limited  to  fraudulent  conveyances ;  and  it 


93  PHILLPOTTS  r.  PHILLPOTTS.    M.  T.  1860. 

^nnot  be  intended  that  the  statute  of  Anne,  passed  to  render  the  for- 
mer statute  of  William  more  efficacious,  should  be,  as  to  county  elec- 
t^ions,  less  comprehensive  in  its  provisions  than  the  former  statute ;  or 
that  the  former  should  comprise  within  it  the  avoidance  of  a  hand  fide 
conveyance,  when  the  latter  is  restricted  to  fraudulent  conveyances 
♦041  only."  [Maitle,  J. — *It  maybe  a  question  whether,  even  supposing 
-'  the  deed  would  not  enure  to  pass  the  land,  it  might  not  be  good 
as  a  covenant  for  the  payment  of  money.] 

A  rule  nisi  having  been  granted, 

ByleSj  Serjt.,  and  Orompton^  now  showed  cause. — The  deed  in  ques- 
tion is  void,  under  the  statute  7  &  8  W.  8,  c.  25,  s.  7;  and  also  void  at 
common  law :  and  the  subsequent  statute  of  10  Ann.  c.  28,  s.  1,  aiTords 
no  answer  to  this  defence, — which  it  is  competent  to  the  defendant  to 
rely  on,  although  the  parties  are  in  pari  delicto.  The  7  &  8  W.  8,  c. 
25,  s.  7,  expressly  says  that  all  conveyances  of  any  messuages,  lands, 
£c.,  in  order  to  multiply  voices,  or  to  split  and  divide  the  interest  in  any 
houses  or  lands  among  several  persons,  to  enable  them  to  vote  at  elec- 
tions of  members  to  serve  in  parliament,  shall  be  void  and  of  nane  effect. 
Here,  the  plea  alleges  that  that  was  the  object  and  the  only  object  of 
the  deed.  That  statute  was  merely  declaratory  of  the  common  law  upon 
the  subject;  as  appears  from  the  judgment  of  this  court  in  Alexander, 
app.,  Newman,  resp.,  where  Tindal,  G.  J.,  cites  with  approbation  what 
his  lordship  justly  calls,  the  high  authority  of  Lord  Somers,  in  the  case 
of  Onslow  V.  The  Bailiff  of  the  Borough  of  Haslemero,  Lord  Somcrs's 
Tracts,  vol.  viii.  p.  275,  for  the  position  that  "  all  such  conveyances  as 
are  not  real  and  made  bond  fide^  upon  good  consideration,  are  void  at 
common  law."  And  this  is  in  consonance  with  the  maxim  ^^Ez  turpi 
eausd  non  oritur  actio.'*  The  statute  of  Anne,  no  doubt,  was  pointed  at 
the  same  mischief.  There  is  nothing  in  that  act,  to  avoid  the  covenants 
contained  in  the  deed :  the  estate  passes.  [Maulb,  J. — The  7  &  8  W. 
8,  c.  25,  s.  7,  merely  says  that  the  conveyance  shall  be  void ;  it  says 
nothing  about  the  deed.']  It  is  difficult  to  say  of  a  *grant  of  an 
-I  incorporeal  hereditament,  that  the  conveyance  shall  be  void  and  of 
none  effect,  and  yet  that  the  remedy  upon  the  covenant  shall  remain. 
[Maulb,  J. — It  would  be  the  most  effectual  way  of  deterring  parties 
from  making  these  contrivances,  to  hold  that  no  vote  was  conferred,  and 
yet  that  the  deed  was  good  to  the  extent  of  rendering  the  covenantor 
liable  upon  his  covenant.]  The  conveyance, — the  grant  of  the  an- 
nuity,— is  void:  how,  then,  can  the  covenant  entered  into  with  a  view 
to  carry  into  effect  that  illegal  grant,  be  valid  ?  [Maulb,  J. — May  not 
the  conveyance  be  void  to  the  extent  only  of  effectuating  the  object 
which  the  legislature  had  in  view, — as  in  the  case  of  ecclesiastical 
leases?  In  Mouys  v.  Leake,  8  T.  R.  411,  it  was  held,  that,  although 
the  grant  of  a  rent-charge  by  the  rector  was  void  by  the  statute,  yet 
that  if  in  th6  deed,  he  also  covenants  personally  to  pay  the  rent-charge 
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or  annuity,  and  gives  a  warrant  of  attorney  .as  a  collateral  security,  the 
securities  are  not  void.  So,  in  Kerrison  v.  Cole,-  8  East,  231,  it  was 
held,  that,  though  the  bill  of  sale  for  transferring  the  property  in  a  ship, 
by  way  of  mortgage,  might  be  void  as  such  for  want  of  reciting  the  cer-^ 
tificate  of  registry  therein,  as  required  by  the  26  G.  8,  c.  60,  yet  the 
mortgagor  might  be  sued  on  his  personal  covenant  contained  in  it,  for 
repayment  of  the  money  lent.  And  in  Slo.ane  v.  Packman,  11 M.  &  W. 
770,t  1  D.  &  L.  882,  a  declaration  in  covenant  stated  that  the  defend- 
ant had  granted  an  annuity  to  the  plaintiff,  and,  for  the  better  securing 
the  said  annuity,  dembed  the  rectory  and  prebendal  stall  to  certain  trus- 
tees, and  covenanted  for  payment  of  the  annuity ;  and  alleged  as  a 
br^ch,  the  non-payment  thereof:  to  this  declaration,  the  defendant, 
being   under  terms  to  plead  issuably,  pleaded  that  the  indenture  was 
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made  with  the  view  of  charging,  and  was  a  charge  upon,  the  *rec- 
tory,  the  same  being  a  benefice  with  cure  of  souls,  contrary  to  the 
statute  18  Eliz.  c.  20,  and  that  the  indenture  and  security  were  made 
to  evade  the  statute ;  and  the  plea  was  held  not  to  be  an  issuable  one, 
inasmuch  as  it  stated  no  new  fact  upon  which  the  plaintiff  could  go  to 
the  jury,  and  that  the  statute  avoided  the  charge  upon  the  benefice  only, 
but  not  the  covenant  in  the  deed  which  contained  it.]  The  leases  men- 
tioned in  the  statute  18  Eliz.  c.  20,  were  valid  deeds  at  common  law ; 
whereas,  this  is  a  thing  prohibited  by  the  common  law.  [Maule,  J. — 
It  is  only  prohibited  to  the  intent  and  to  the  extent  of  defeating  the 
fraudulent  object,  to  defeat  which  it  is  declared  void.  There  is  nothing 
in  the  policy  of  the  statute,  or  the  common  law,  to  make  this  annuity 
otherwise  than  a  valid  one.]  The  whole  contract  is  tainted  with  fraud. 
The  statute  of  Anne  does  not  at  all  affect  the  case.  [Maule,  J. — To 
bring  the  conveyance  within  the  mischief  of  the  statute  of  Anne,  it 
must  have  these  two  qualifications, — it  must  be  fraudulent,  and  it  must 
be  made  subject  to  a  condition  or  agreement  to  defeat  or  determine  the 
estate,  or  to  re-convey  the  same.] 

Channelly  Serjt.,  and  Qraj/y  in  support  of  the  rule. — ^In  Alexander, 
app.,  Newman,  resp.,  the  question  to  be  determined,  was,  whether  the 
conveyance  would  or  would  not  confer  a  right  to  vote.  The  deed  there 
was  held  not  to  be  void :  but  a  case  was  suggested,  very  nearly  resem- 
bling this,  where  the  right  to  vote  would  not  be  given.  It  is  said  that 
TiNDAL,  G.  J.,  treated  the  conveyance  in  the  case  supposed,  as  one 
which  would  be  void  at  common  law, — assuming  the  statute  7  &  8  W.  3, 
c.  25,  8.  7,  as  declaratory  of  the  common  law.  But  the  court  did  not 
mean  to  treat  it  as  a  conveyance  void  to  all  intents  and  purposes, 
bat  only  as  void  to  the  extent  of  conferring  a  right  to  vote.  The  dis- 
tinction *is  a  very  important  one.  Sufficient  effect  will  be  given  -^q^ 
to  the  statute,  by  holding  the  deed  valid  except  for  the  purpose  of  ^ 
conferring  a  vote.  In  Doe  d.  Roberts  v.  Roberts,  2  B.  &  Aid.  867,  where  a 
conveyance  of  an  estate  from  one  brother  to  another,  was  executed  for  the 
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purpose  of  giving  tlie  latter  a  colourable  qnalifioation  to  kill  game» — it 
wa«  held,  that,  as  against  the  partieSy  the  deed  was  yalid,  and  snfiident 
to  support  an  ejectment  for  the  pf etnises.  Wherever  a  deed  is  fraodo- 
lent,  it  may  be  avoided  so  far  as  it  affects  the  rights  of  third  parties, 
though  valid  as  between  the  parties  themselves.  [Maulx,  J. — ^It  may 
be  that  the  statute  of  W.  8  is  deolaratwy  of  parliamentary  law  only.] 
The  statute  of  Anne  was  intended  more  effectually  to  accomplish  what 
the  statute  of  William  had  attempted,  by  declaring  the  conveyance  to 
be  good  as  against  the  grantor.  The  statute  of  Anne  points  to  the  same 
sort  of  deeds  as  the  former  statute ;  but  it  varies  the  remedy.  [Maulb, 
J. — The  statute  of  Anne  recites  the  statute  of  William  as  an  enacting^ 
and  not  as  a  mere  declaratory  act.] 

Jbbyis,  0.  J. — I  am  of  opinion  that  the  plea  in  this  case  affords  no 
answer  to  the  declaration,  and  that  the  rule  for  entering  judgment  for 
the  plaintiff  non  ahtianU  veredicto^  must  be  made  absolute.  The  question 
is,  whether  the  covenant  to  pay  these  annuities  is  a  binding  covenant  as 
between  the  parties,  notwithstanding  the  matters  alleged  in  the  plea. 
Before  I  consider  the  effect  of  the  statutes  which  have  been  referred  to, 
it  may  be  as  well  to  dispose  of  the  question  of  estoppel.  It  is  to  my 
mind  exceedingly  difficult  to  discover  any  distinction  between  this  case 
and  that  of  Doe  d.  Roberts  v.  Roberts.  It  may  be  that  a  deed  may  bo 
bad  so  far  as  concerns  the  law  of  parliament,  and  yet,  as  between  the 
*^9r\  *P^^^^^^>  ^^  ^^7  ^^^  ^^  competent  to  either  to  set  up  its  invalidity. 
-'  The  very  point  was  discussed  in  Bessey  i^.  Windham,  6  Q.  B.  166 
(E.  C.  L.  R.  vol.  51),  where,  though  the  jury  expressly  found  that  the 
parties  never  intended  anything  to  pass  by  the  deed,  the  Court  of  Queen's 
Bench  held  the  deed  to  be  operative  to  convey  an  interest  in  the  goods 
as  between  the  parties, — on  the  principlo  laid  down  in  Doe  d.  Roberts 
V.  Roberts.  Upon  the  same  principle,  I  think  the  deed  may  be  supported 
in  the  present  case.  But  I  think  it  may  also  be  supported  upon  the 
construction  of  the  7  &  8  W.  8,  c.  25,  s.  7,  and  10  Anne,  c.  23,  s.  1. 
The  7  &  8  W.  8,  c.  25,  is  said  to  be  a  declaratory  act.  What  was  the  law, 
of  which  it  is  supposed  to  be  declaratory  ?  It  declares  that  there  shall 
be  no  more  than  one  vote  for  any  one  house  or  tenement,  and  that  any 
conveyance  made  for  the  purpose  of  defeating  that  object,  shall  be  null 
and  void.  Now,  the  intention  of  that  statute  would  be  fully  carried  into 
effect,  if  the  grant  were  held  not  to  have  effect  so  as  to  confer  a  vote, 
and  yet  that  the  covenant  should  enure  as  a  binding  covenant  between 
the  parties.  The  legislature,  however,  finding  that  provision  to  be 
inoperative,  passed  the  subsequent  statute  of  Anne,  in  order^  by  another 
contrivance,  to  defeat  these  fraudulent  conveyances  :  and,  accordingly, 
this  latter  statute  provides,  that,  notwithstanding  the  secret  trusts,  the 
conveyance  shall  be  good  for  all  purposes  except  for  that  of  conferring 
a  vote.  The  conveyance  is  to  be  good  and  operative  so  as  to  pass  the 
estate,  but  not  so  as  to  give  a  vote;  and  it  imposes  a  penalty.     Upon 
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both  gronndfly  therefore,^— "firsi,  that  it  10  not  cotopetefit  to  the  grantor  to 
set  up  his  own  frand, — and,  secondly,  npon  the  construction  of  the  eta* 
totee, — ^I  am  of  opinion  that  the  role  mmt  be  made  absolute. 

*Ha0LX,  J.--^I  atn  of  the  same  opinion.  It  it  the'  defendants,  ^^^^ 
and  not  the  plaintiff,  who  seek  to  set  tap  the  finaud  to  irhi^  their  ^ 
testator  was  a  partj.  Doe  d.  Roberts  v.  Roberts  ie  afi  anthority  to  shew 
that  it  is  not  competent  to  them  to  do  iK) :  and  that  is  consistent  with  a 
midtitiide  of  older  authorities.  Supposing  this  were  not  00, 1  think  tUe 
plea  affords  no  answer  to  the  action.  It  proceeds  upoti  the  ground  that 
a  covenant  to  pay  money  is  Toid,  if  made  in  porsuanoe  of  such  an  agree- 
ment as  must  be  taken  to  be  fotmd  upon  this  plea^  Tiz.  an  agreement  to 
multiply  votes,  with  a  secret  trust  and  condition  that  no  beneficial  interest 
should  pass  by  the  conreyance  to  the  plaintiff; — in  short,  bringing  it 
within  the  common  law  of  parliament  as  declared  in  the  statute  T  kS 
W.  3,  c.  25.  That  statute  relates  to  the  election  of  membere  to  serve 
in  parliament  The  7th  section  is^  <•  that  all  conveyances  of  any  mes- 
suages, lands,  tenements,  or  hereditaments,  in  any  county,  &c.,  in  order 
to  multiply  voices,  or  to  split  afid  divide  the  interest  in  any  housei  or 
lands  among  several  persons,  to  enable  them  to  vote  at  elections  of 
members  to  serve  in  parliament,  are  hereby  iedated  to  be  Void  and  df 
none  effect,  and  that  no  more  than  one  single  voice  shall  be  admitted  for 
one  and  the  same  house  or  tenement.''  In  terms,  it  is  deelaratory. 
In  the  recital  of  the  10  Anne,  c.  28,  it  is  called  enacting.  It  may  be 
both.  The  question  is,  what  is  its  effect  7  It  does  not  use  the  words 
which  are  commonly  used  where  it  is  intended  to  avoid  contracts :  it 
does  not  say  that  the  deed  shall  be  void ;  but  that  the  conveyance  shall 
be, — ^not  <<  void  to  all  intents  and  purposes," — ^but  «  void  and  of  n<me 
effect :"  so  that  complete  effect  will  be  given  to  the  statute  by  holding 
the  deed  to  be  void  in  respect  of  its  failing  to  operate  to  create  a  multi- 
plicity of  votes.  The  policy  of  the  law  always  is,  not  to  make  contraettf 
void  to  a  ♦greater  extent  than  the  mischief  to  be  remedied  renders  r*-!  aa 
necessary.  Such  was  the  state  of  the  law  for  about  sixteen  years,  ^ 
until  the  passing  of  the  statute  of  Anne.  That  statute  recites  the 
former  provision,  and  that  it  had  been  found  insuflScient  to  prevent  the 
practices  against  which  it  was  levelled.  In  its  enacting  part,  it  does 
not  avoid  any  conveyance  whatever,  but  makes  some  conveyances  more 
effectual  than  they  were  before.  It,  however,  tends  to  throw  some  light 
upon  the  statute  of  William.  That  statute,  according  to  the  true  eofr' 
struction  of  it,  invalidated  conveyances  so  far  as  to  prevent  them  from 
conferring  votes,  but  left  them  valid  in  other  respects.  The  legislature^ 
finding,  that,  by  merely  avoiding  the  conveyance  to  this  extent,  and 
leaving  it  effectual  as  a  grant, — and,  amongst  other  things,  leaving  the 
condition  or  qualification  for  the  benefit  of  the  party  affecting  to  confer 
the  vote, — ^in  passing  the  statute  of  Anne,  professing  to  deal  with^ii<2- 
mUiU  instruments,  enact  that  such  fraudulent  conveyances,  though  made 

▼OL.  X.— 10  Q 


100  PHILLP0TT8  v.  PHELLPOTTS.    M.  T.  1850. 

Bobjeot  to  conditions  or  agreements  to  defeat  or  determine  the  estate,  or 
to  re-convey  the  same,  shall  be  deemed  and  taken,  against  those  persons 
who  executed  the  same,  as  free  and  absolute,  and  be  holden  and  enjoyed 
by  .the  grantee  freely  and  absolutely  acquitted  and  exonerated  from  all 
manner  of  trusts,  conditions,  clauses  of  re-entry,  powers  of  revocation, 
&c.  That  provision  seems  to  assume  that  the  construction  which  I  put 
upon  the  statute  of  William  is  the  true  construction.  It  assumes  that 
the  statute  of  William  does  not  prevent  the  property  from  passing :  and 
it  makes  the  condition  void,  and  the  estate  absolute.  I  therefore  think 
that  the  true  construction  of  these  two  statutes,  is,  that,  dealing  only 
with  the  subject  of  parliamentary  law,  they  prevent  a  man  from  acquir- 
ing a  right  to  vote  which  it  was  contrary  to  the  policy  of  the  law  that 
n^^M-i  he  should  acquire :  but  that  they  '''leave  the  conveyance  to  operate 
-*  upon  the  land  freely  and  absolutely  in  all  other  respect8.(a)  I 
think,  therefore,  that,  assuming  that  this  was  a  matter  which  it  was 
competent  to  the  defendant  to  set  up,  it  affords  no  answer  to  the  action. 

Williams,  J. — ^I  also  am  of  opinion  that  the  plaintiff  in  this  case  is 
entitled  to  judgment,  notwithstanding  the  verdict  found  for  the  defendant 
upon  this  plea.  The! plea  alleges  that  the  deed  was  .fraudulently  and 
collusively  made,  for  the  mere  purpose  of  creating  votes,  with  an  under- 
standing that  it  should  not  operate  beneficially  to  the  grantee.  It  seems 
to  me  that  the  cases  of  Doe  d.  Roberts  v.  Roberts  and  Bessey  v.  Wind- 
ham show  that  it  is  not  competent  to  the  defendant  to  set  up  the  sup* 
posed  fraud.  I  therefore  do  not  think  it  necessary  to  express  any  opinion 
upon  the  construction  of  the  two  statutes  to  which  reference  has  been 
made. 

Talfourd,  J. — ^I  am  of  the  same  opinion.  The  cases  of  Doe  d.  Roberts 
V.  Roberts  and  Bessey  t;.  Windham  seem  to  me  to  remove  the  whole 
foundation  upon  which  this  plea  rests.  I  therefore  abstain  from  dis- 
cussing the  statutes  7  &  8  W.  8,  c.  25,  s.  7,  and  10  Ann.  c.  23,  s.  1 : 
not  that  I  mean  to  express  any  doubt  as  to  the  correctness  of  the  con- 
struction which  has  been  put  upon  them  by  my  lord  and  my  brother 
Maule  ;  for,  I  do  not  feel  any.  Rule  absolute. 

(a)  Quoen,  whether  an  enactment  that  a  conveyance  shall  be  void  and  of  none  effect^  doce  not 
import  that  the  property  ezpreeaed  to  be  oonveyod,  shall  remain  uneonveyedf 

It  is  well  settled  that  a  deed  made  to  defraud  ger,  486.    A  party  to  a  fraudulent  conveyance 

creditors,  which  is  void  as  to  them,  is  neverthe-  cannot  set  up  his  fraud  to  avoid  the  conveyance, 

leas  good  as  between  the  parties,  and  cannot  be  nor  can  his  grantee  or  his  heir  be  heard  to  aver 

impeached  by  them  or  those  voluntarily  claim-  the  existence  of  such  fraud  to  prevent  the  ope* 

ing  under  them.    Reichart  v.  Gastator,  6  Binn.  ration  of  the  doctrine  of  estoppel.     Barton  v. 

109 ;  Osborne  e.  Mass,  7  Johns.  101 ;  Hendricks  Morris,  15  Ohio,  408.    The  representative  of  a 

9.  Mounts  2  Southard,  738 ;  Sumner  e.  Murphy,  fraudulent  vendor  cannot  impeach  the  sale  of 

3  Hill's  (South  Carolina)  Rep.  488;  Findley  e.  the  vendor;  yet  if  the  vendor  rolinquish  hia 

Cooley,  I  Blackford,  262 ;  Drinkwater  o.  Drink-  claim,  the  estate  shall  be  regarded  as  the  estate 

water,  4  Mass.  354 ;  Clapp  v.  Tirrel,  20  Pick,  of  the  deceased.    Sharp  v.  Caldwell,  7  Unmph. 

847 ;  Chapin  e.  Pease,  10  Conn.  69 ;  Jackson  415.    A  sale  made  by  a  debtor  to  one  creditor 

n,  Cadweli,  1  Cowen,  622 ;  Sheek  v.  Bndress,  3  in  order  to  prefer  him  and  delay  anotiier,  oan- 

Watti  and  Bef|^  255;  Keelj«.  Wood,  10  Ter.  not  be  avoided  by  that  other  as  fraadnleaty 


10  COMMON  BENCH.    (1  J.  SCOTT.)  101 

aUhongh  the  yendee  knew  of  the  yendor'e  in*  hie  beneflciarieii,  withont   consideration,  and 

teat    Brown  v.  Smith,  7  B.  Monroe,  861.  eonsequently  placed  in  no  better  sitnadon  than 

A  dMd»  whether  rolnntary  and  without  con-  the  grantor,  diAsharged  from  all  secret  tmita 

■idtration  or  for  a  yaloable  consideration,  made  whether  in  writing  or  by  paroL    That  a  trust 

«pQB  a  parol  tnist^  declared  at  the  time  of  the  cannot  be  enforced  when  it  is  designed  to  effect 

I  of  the  deed,  that  the  grantee  would  a  fraud  on  erectors,  ie  settled  by  authority. 


hM  in  tmat  for  the  children  of  the  grantor,  if  The  oases  without  exception  decide  that  such 

lutanded  as  a  fraud  upon  creditors  of  the  grant-  a  trust  is  void  in  itself,  and  therefore  incapable 

or  ia  Toid  as  against  the  creditors,  but  it  is  of  being  made  the  foundation  of  a  right  in 

?aiid  ai  against  the  grantor  and  the  children  others.    The  rule  ia  founded  ou  policy.    Courts 

for  whose  benefit  it  was  designed,  and  the  gran-  of  justice  do  not  sit  to  extricate  a  rogue  from 

tee  will  be  entitled  to  hold  against  the  children  his  toils.    To  enable  a  party  to  share  a  secret 

or  their  Tendee ;  whether  the  trust  be  by  parol  trust  in  the  face  of  an  absolute  deed,  the 

or  in  writing  the  rule  is  the  same,  and  the  cir-  purpose  must  hare  been  an  honest  one,  else, 

eumstanoe  of  the  grantee  of  the  children  being  by  secret  fraudulent  device,  a  dishonest  man 

in  poBiession  will  not  vary  the  principle.    Mur-  would  be  sure  never  to  lose,  and  he  has  the 

phy  V.  Hubert,  16  Penn.  State  Rep.  50.    Per  chance  of  gMuing.    He  may  accomplish  his 

RoGCRS,  J.,   "If  there  be  a  point  settled  on  fraudulent  design,  and  then  he  is  sure  to  get 

reason  and  authority,  it  is  that  a  deed  intended  back  his  property,  or,  what  is  the  same  thing, 

to  defraud  creditors,  although  void  as  against  keep  it  for  his  family.    This  would  be  affording 

creditors,  yet  is  vi^id  as  against  the  grantor  encouragement  to  such  frauds.     On  the  con- 

and  those  for  whose  benefit  it  is  designed,  whe-  trary,  it  is  the  policy  of  common  sense  and  com- 

ther  it  be  the  grantor  himself,  his  child  or  chil-  mon  law  to  environ  a  person  with  all  poad* 

drea,  or  a  stranger.    The  grantee  holds  the  ble  perils,  and  to  make  it  appear  that  honesty 

property  as  against  the  fraudulent  grantor  and  is  the  best  policy."    Ibid. 


♦Ex  parte  The  Bishop  of  EXETER,  in  re  GORHAM  v.  The  ^.^^^^ 
Bishop  of  EXETER.  L  ^"" 

By  the  24  H.  8,  c.  12,  ss.  2,  5, 6, 7, 8,  all  causes  within  the  spiritual  Jurisdiction,  relating  to  wills, 
to  matrimony  and  divorce,  and  to  tithes,  oblations,  and  obventions,  were  to  be  determined  in 
the  King's  courts ;  and  where,  in  such  cases,  the  appeal  used  to  be  made  to  the  see  of  Rome, 
it  was  thenoeforward  to  be  carried  from  the  archdeacon's  oourt  (if  commenced  therein)  to  the 
bishop's  ooarty  and  from  the  bishop's  court  to  that  of  the  archbishops,  whose  decision  was  to 
be  final.  By  s.  9,  in  case  any  such  cause  should  touch  the  King,  the  appeal  from  any  of  the 
■aid  courts  was  to  be  made  to  the  upper  house  of  convocation  for  the  province. 

By  the  25  H.  8,  c.  19,  ss.  3,  4,  no  appeal  was  to  be  made  to  Rome  in  any  caaso  arising  within 
this  realm ;  but  all  appeals  wore  to  be  made  in  the  manner  limited  by  the  24  H.  8,  c.  12,  for 
causes  of  matrimony,  tithes,  oblations,  Ac.  An  ulterior  appeal  was  given,  for  lack  of  Justice 
in  the  archbishop's  courts,  to  the  King  in  Chancery ;  and,  on  such  appeal,  a  commission  under 
the  great  seal  was  to  issue  to  such  persons  as  the  King  should  name,  to  hear  such  appeal. 
The  Judicial  committee  of  the  privy  council  was  substituted  for  such  commission,  by  the  statutes 
2  A  3  W.  4,  c.  92,  s.  3,  and  3  A  4  W.  4,  c  41,  s.  3:— 

Held,  that,  if  the  crown  presents  a  clerk  to  a  vicarage  in  its  gift,  and  the  ordinary  refuses 
to  admit  him,  on  the  ground  that  he  muntains  unsound  doctrine,  and,  on  a  duplex  querela 
brought  in  the  archbishop's  court,  the  Judge,  for  the  same  reason,  pronounces  sentence  oonfirm- 
ing  such  refusal  to  admit, — the  appeal  lies  to  the  Judioiol  committee  of  the  privy  council, 
mad  not  to  the  upper  house  of  convocation. 

Sir  F.  Kelly^  in  Easter  term  last,  moved  for  a  rule  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  to  the  Dean  of  the  Arches, 
and  to  the  Archbishop  of  Canterbury,  to  prohibit  them  from  requiring 
the  Lord  Bishop  of  Exeter  to  institute  the  Rev.  George  Cornelius  Gor- 
liam  to  the  vicarage  of  Brampford  Speke,  and  also  to  prohibit  the  said 
dean  and  archbishop  from  instituting  the  said  George  Cornelius  Gorham 
to  the  said  vicarage,  or  otherwise  carrying  into  execution  an  order  of 
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Her  Majesty  in  council,  made  on  the  9th  of  March^  1850,  upon  a  repeit 
of  the  judicial  committee  of  the^  privy  oooncil,  in  an  appeal  from  the 
judgment  of  the  court  of  Arches  in  a  suit  of  Duplex  Querela  betwv^eft 
the  said  George  Cornelius  Gk>rham  and  the  sud  lord  bishop. 
*10H1      ^^^  motion  was  founded  upon  affidavits,  which  statod  tli» 

^  following  facts, — ^that  the  vicarage  of  Brampford  Spcke,  in  tite 
county  of  Devon>  is  a  benefice  with  cure  of  souls  within  the  diocese  of 
Bzeter,  and  that  the  patronage  of,  and  right  of  presentation  to,  the  said 
vicarage  belongs  to,  and  is  lawfiilly  vested  in,  Her  Majesty  Queen 
Victoria,  in  right  of  Her  crown,  and  that  Hef  said  Majesty,  in  right 
(£  Her  said  crown,  is  seised  as  of  fee  of  the  advowson  of  the  said  vicar- 
age as  of  one  in  gross :  that,  on  the  8d  of  March,  1847,  the  said  vicar- 
age became  void  by  the  death  of  the  Bev.  John  Mudge,  who  theretofore, 
aakd  until  the  time  last  aforesaid,  had  been  the  vicar  thereof,  and  that 
thereupon  afterwards,  that  is  to  say,  on  the  2d  of  November,  in  the 
year  last  aforesaid,  the  said  vicarage  then  being  and  remaining  void  as 
aforesaid.  Her  said  Majesty  the  Queen,  as  patron  of  the  said  vicarage, 
in  right  of  Her  said  crown  as  aforesaid,  did,  by  letters-patent  under  the 
great  seal  of  Great  Britain,  bearing  date  the  day  and  year  last  afore- 
said, present  to  the  bishop  the  Ber^  George  Cornelius  Gorham,  clerk, 
as  Her  Majesty's  clerk  appointed  to  the  said  vicarage,  commanding  and 
requiring  the  said  bishop  to  admit  the  said  George  Cornelius  Gorham 
to  the  said  vicarage,  and  him  then  to  institute,  induct,  and  invest  with 
all  and  every  the  rights,  members,  and  appurtenances  thereof,  and  to  do 
all  and  singular  other  matters  and  things  in  any  wise  concerning  the 
i^dmission,  institution,  and  induction  aforesaid,  which  to  the  bishop's 
pastoral  office  belonged  or  appertained:  that  the  said  bishop  is  the  ordi- 
nary, and  hath  full  ecclesiastical  and  spiritual  jurisdiction  in  and  over 
the  said  vicarage,  and  the  vicar  thereof  for  the  time  being,  and  that 
as  such  bishop  and  ordinary,  he  had  full  and  sole  right  and  authority 
by  law  to  admit,  institute,  and  induct,  or  to  authorize  the  admission, 
*1041  i'^^^^^^^^^^'  ^^^  induction  of  each  and  every  person  from  time  to 

^  *time  presented  by  her  said  Majesty,  as  such  patron  as  aforesaid, 
for  admission,  institution,  and  induction  into  the  said  vicarage,  as  the 
vicar  thereof,  and  that,  before  such  admission,  institution,  or  induction 
as  aforesaid,  the  said  bishop  had  also  the  full  and  sole  right  and  autho- 
rity by  law,  and  that  it  was  moreover  his  bounden  duty  and  obligation, 
to  examine  the  person  so  presented,  and  to  ascertain  and  determine,  as 
the  spiritual  judge,  the  fitness  and  qualifications  of  such  person  for  such 
admission,  institution,  and  induction,  with  reference  as  well  to  his  faith 
and  doctrine,  as  to  his  learning,  morals,  ability,  and  sufficiency,  accord- 
ing to  the  laws  ecclesiastical  of  this  realm ;  and,  in  the  event  of  his 
finding  and  determining,  upon  such  examination,  that  the  person  so  pre- 
sented as  aforesaid,  is  unfit  or  unqtuilified,  by  reason  of  his  insufficiency 
in  any  of  the  matters  aforesaid,  then  to  refuse  to  admit,  institute,  and 
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bdiict  such  penon  auto  the  ^e&rdge  aforeeaid  as  the  viear  thereof: 
that,  upon  the  said  presentatioii  of  Ser  said  Majesty  of  the  said  Oeorge 
Cornelias  Gorham,  and  after  ihe  receipt  of  the  said  letters-patent,  the 
said  bishop,  as  such  bishop  and  ordinary  as  aforesaid,  according  to  his 
aaid  right  and  doty  in  lihat  behalf,  did  dnly  examine  the  said  George 
Cornelias  Gk>rham,  in  order  to  ascertain  and  determine  whether  he  the 
said  Oeorge  Cornelias. Oorham  was  it  and  qualified,  according  to  the 
laws  ecclesiastical  of  this  realm,  to  be  admitted,  instituted,  and  inducted 
to  the  said  vicarage,  and  that,  npon  such  examination  by  him  the  said 
bishop  as  such  bishop  and  ordinary  as  aforesaid,  he  the  said  bishop 
ascertained  and  determined,  according  to  his  conscientious  judgment  and 
belief,  that  the  said  George  Oomelios  Gorham  did  then  hold,  maintain, 
and  afSrm  certain  imsoond  doctrines  and  Oj^cms,  contrary  to  the  trae 
Christian  faith,  and  contrary  to,  and  inconsistent  with,  the  doctrines  of 
the  Church  of  England,  the  thirty-nine  articles  of  religion,  and  the  book 
of  ^common  prayer  authorized  and  enjoined  by  the  statute  18  k 


14  Car.  2,  c.  4 :  that,  by  reason  and  in  consequence  of  the  said 
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George  Cornelius  Gorham's  so  holding,  maintaining,  and  afSrming  such 
doctrines  and  opinions  as  aforesaid,  he  the  said  bishop,  as  such  bishop 
and  ordinary  as  aforesaid,  did  then  adjudge  and  determine  that  the 
said  George  Cornelius  Gorham  was  a  person  unfit  and  unqualified  to 
•be  admitted,  instituted,  and  inducted  to  the  said  vicarage,  and  that 
Bach  holding,  maintaining,  and  affirming  such  doctrines  and  opinions  as 
aforesaid,  was  a  lawful  and  sufficient  cause  for  the  bishop's  refusing  to 
admit,  institute,  and  induct  the  said  George  Cornelius  Gorham  to  the 
said  vicarage:  that,  by  reason  thereof,  the  said  bishop  did  thereupon 
then  refuse  to  admit  the  said  George  Cornelius  Gorham  to  the  said 
vicarage,  or  to  institute,  induct,  or  invest  lam  with  all  or  any  of  the 
rights,  members,  and  appurtenances  thereof :  that,  of  such  his  refusal, 
the  said  bishop  did  afterwards,  and  within  a  convenient  time  in  that 
bdialf,  that  is  to  say,  on  or  about  the  21st  of  iMarch,  1848,  give  notice 
to  Her  said  Majesty  of  such  refusal,  that  is  to  say,  by  a  letter  addressed 
to  one  of  Her  said  Majesty's  principal  secretaries  of  state:  that,  upon 
such  his  refusal  being  so  signified  to  Her  said  Majesty  as  aforesaid, 
that  is  to  say, — ^in  Michaelmas  term,  1848,  an  action  of  qtuzre  impedit 
was  commenced  and  instituted  in  the  name  and  on  the  behalf  of  Her 
said  Majesty,  by  the  Attorney^General  against  the  said  bishop,  in  the 
Court  of  Queen's  Bench,  for  such  refusal, — which  action  was  still  depend- 
ing :  that,  in  consequence  of  the  bishop's  refusal  to  admit,  institute,  and 
induct  the  said  George  Cornelius  Gorham  to  the  said  vicarage  as  afore- 
said, the  said  George  Cornelias  Gorham  thereupon,  that  is  to  say,  in 
Trinity  term,  1848,  commenced  and  instituted  a  suit,  commonly  called 
tL  duplex  querela^  against  the  said  bishop,  in  the  Court  of  Ardies,  before 
the  *Bt.  Hon.  Sir  Herbbkt  Jbnksb  Fost,  Ent.,  then  and  still  r^ci  Ag 
baing  dean  of  the  Arches,  and  offi(»al  principal  of  the  wd  ^ 

o2 
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Arches  court  of  Canterbury,  and  jadge  of  the  said  ooart, — snch  suii 
being  in  the  nature  of  an  appeal  from  the  said  judgment  and  determi- 
nation of  the  said  bishop,  as  snch  bishop  and  ordinary  as  aforesaid,  of 
the  said  George  Cornelias  Qorham  being  so  nnfit  and  unqualified  to  be 
admitted,  instituted,  and  inducted  to  the  said  vicarage  as  aforesaid: 
that  the  said  suit  came  on  for  hearing  before  the  said  Sir  Hbrbb&t 
Jbnneb  Fust,  who,  on  the  2d  of  August,  1849,  gave  judgment  therein^ 
and  did  then  adjudge  and  determine  that  the  said  Qeorge  Cornelius 
Gorham  did  hold  and  maintain  such  unsound  doctrines  and  opinions  as 
aforesaid,  and  that,  by  reason  thereof,  he  was  unfit  and  unqualified  to 
be  instituted  and  inducted  to  the  said  vicarage  as  aforesaid,  and  that 
the  said  bishop  had  shown  sufficient  cause  for  refusing,  and  was  justified 
in  refusing  to  admit,  institute,  and  induct  the  said  George  Cornelius 
Gorham  to  the  said  vicarage  as  aforesaid,  and  that  the  bishop  was  by 
reason  thereof  entitled  to  be  dismissed,  and  was  dismissed,  with  costs: 
that  after  the  delivery  of  the  said  judgment  by  the  said  Sir  Herbert 
Jbnner  Fust,  the  said  George  Cornelius  Gorham  appealed  from  the 
said  judgment  to  Her  said  Majesty  in  council,  and  presented  his  petition 
to  Her  said  Majesty,  praying  that  the  said  judgment  might  be  reversed 
and  annulled,  and  that  he  the  said  George  Cornelius  Gorham  might  be 
declared  to  be  fit  and  qualified  to  be,  and  might  be,  admitted,  instituted, 
and  inducted  to  the  said  vicarage :  that  the  petition  of  the  said  George 
Cornelius  Gorham  was,  by  an  order  of  council,  made  on  the  1st  of  Novcm^ 
ber,  1849,  referred  by  Her  said  Majesty  to  the  judicial  committee  of  Her 
privy-council,  and  that  thereupon  the  said  judicial  committee,  in  pursuance 
of  the  said  order,  on  the  11th  of  December,  in  the  year  last  aforesaid, 
'CI  071  '^'P^^^^®^^^  ^  consider  the  matter  of  the  said  petition,  and  heard 
-^  the  counsel  for  the  said  George  Cornelius  Gorham,  in  support  of 
his  said  petition,  and  on  appeal  from  the  said  judgment,  and  also  the 
counsel  for  the  bishop,  in  support  of  the  judgment :  that,  after  the  hear- 
ing of  the  said  appeal,  that  is  to  say,  on  the  8th  of  March,  1850,  the 
said  judicial  committee  of  the  privy-council  made  their  report  or  recom- 
mendation to  Her  Majesty  in  council,  in  favour  of  the  said  appeal,  and 
reported  to  Her  said  Majesty  that  the  said  judgment  of  the  said  Sir 
Herbert  Jenner  Fust  ought  to  be  reversed,  and  that  it  ought  to  be 
declared  that  the  bishop  had  not  shown  sufficient  cause  why  the  said 
George  Cornelius  Gorham  should  not  be  admitted,  instituted,  and  inducted 
to  the  vicarage  aforesaid ;  and  that  the  said  judicial  committee  further 
reported  to  Her  said  Majesty  that  the  said  principal  cause  ought  to  be 
remitted  to  the  said  official  principal  of  the  court  from  which  the  said 
appeal  had  been  brought,  in  order  that  right  and  justice  might  be  then 
done  and  administered  in  the  premises,  in  pursuance  of  such  declaration : 
that,  by  an  order  in  council,  made  on  the  9th  of  March,  1850,  Her  said 
Majesty,  having  approved  of  the  said  report  and  recommendation  of  the 
?aid  judicial  committee,  did  order  and  direct  that  the  said  report  and 
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recommendation  should  be  dulj  and  punctual] j  observed,  complied  Trith, 
and  carried  into  execution ;  and  it  was  also  thereby  ordered  that  the  said 
official  principal  of  the  said  Arches  court  of  Canterburj,  and  all  other 
persons  whom  it  might  concern,  should  take  notice  thereof,  and  govern 
themselves  accordingly :  that,  in  pursuance  of  that  order,  the  cause  of 
the  said  Qeorge  Cornelius  Qorham  against  the  Bishop  of  Exeter  had 
been  remitted  to  the  said  Arches  court  of  Canterbury,  and  that  the  said 
official  principal  of  the  said  Arches  court  was  proceeding  to  comply 
with  and  carry  into  execution  the  said  report  and  recommendation  of 
*the  said  judicial  committee,  pursuant  to  the  last-mentioned  order  r^-ir^ 
of  Her  Majesty  in  council ;  and  that  he  had  also,  in  order  there-  '- 
to,  caused  a  monition  to  be  served  upon  the  registrar  of  the  episcopal 
court  of  the  said  bishop  (and  also  upon  the  said  bishop),  requiring  him 
(the  regbtrar)  to  return  to  the  said  Arches  court  of  Canterbury  the  said 
letters-patent  of  Her  said  Majesty,  whereby  the  said  George  Cornelius 
Gorham  was  presented  to  the  bishop,  as  such  bishop  and  ordinary  as 
aforesaid,  for  admission,  institution,  and  induction  to  the  said  vicarage 
as  aforesaid :  that  the  said  George  Cornelius  Gorham  was  about  to  be 
admitted,  instituted,  admitted,  and  inducted  into  the  said  vicarage  by  or 
under  the  authority  of  the  said  Archbishop  of  Canterbury,  under  and 
by  virtue  of  the  said  order  of  Her  said  Majesty  in  council,  and  in  pursu- 
ance of  the  said  report  and  recommendation  of  the  said  judicial  com- 
mittee, unless  prohibited  and  prevented  by  this  court :  that  the  said 
bishop  had,  since  the  hearing  of  the  said  appeal  by  the  said  judicial 
committee  of  the  privy-council,  been  advised  by  his  counsel,  that  the 
said  Qeorge  Cornelius  Gorham  was  not  entitled  or  allowed  by  law  to 
appeal  to  Her  said  Majesty  in  council  against  the  said  judgment  of  the 
said  official  principal  of  the  said  Arches  court  of  Canterbury,  and  that 
Her  Majesty  had  no  power  or  authority  by  law  to  refer  the  said  petition 
of  the  said  George  Cornelius  Gorham  to  the  said  judicial  committee  of 
Her  privy-council,  and  that  the  said  judicial  committee  had  no  power  or 
authority  in  law  to  consider  the  matter  of  the  said  petition,  or  to  heai 
counsel  thereon,  or  to  make  their  said  report  and  recommendation  to 
Her  said  Majesty  thereon,  and  that  Her  said  Majesty  had  no  power  or 
authority  in  law  to  make  the  said  order  in  council  of  the  9th  of  March, 
1850,  and  that  the  said  official  principal  of  the  said  Arches  court  of 
Canterbury  had  no  power  or  authority  in  law  to  comply  with  or  carry 
into  execution  the  said  '^report  and  recommendation  of  the  said  r^-tr^q 
judicial  committee,  or  to  give  effect  to  the  same  order  in  council,  ^ 
and  that  the  said  Archbishop  of  Canterbury  had  no  power  or  authority 
in  law  to  admit,  institute,  or  induct,  or  to  authorize  the  admission,  institu- 
tion, or  induction  of  the  said  George  Cornelius  Gorham  to  the  vicarage 
aforesaid ;  but,  on  the  contrary  thereof,  that  the  said  appeal  of  the  said 
George  Cornelius  Gorham  to  Her  said  Majesty  in  council,  and  all  the 
said  several  matters  and  proceedings  had  thereon,  w^re  wholly  null  and 
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void  in  law,  and  that  the  said  judgment  of  the  said  Sir  Hbrbxrt  Jbvkbr 
Fust,  the  said  official  principal  of  the  said  Arches  court  of  Canterbarj, 
was,  and  continaed,  ralid  in  law,  and  in  full  force  and  effect,  and  not  in 
any  respect  annulled  or  weakened :  and  l&at  the  said  bishop  was  not, 
before  or  at  the  time  of  the  hearing  of  the  said  appeal  before  the  said 
judicial  committee  of  the  privy-council,  nor  for  some  time  afterwards, 
informed  or  aware  that  the  said  George  Cornelius  Qorham  was  not  en- 
titled or  allowed  by  law  to  appeal  to  Her  said  Majesty  in  council  against 
the  said  judgment,  or  that  the  said  matters  and  proceedings  had,  or 
likely  to  be  had,  ibereon,  were  or  would  be  null  and  void  in  law,  and 
that  he  had  no  opportunity,  and  was  not  able,  at  any  time  before  or  dur- 
ing the  said  hearing  of  the  said  appeal,  to  object  to,  or  protest  against, 
the  jurisdiction  or  authority  of  Her  said  Majesty,  or  of  the  said  judicial 
committee  in  the  matters  aforesaid. 

The  affidayits  set  oat  the  pleadings  in  the  quare  impeditj  and  the  pro- 
ceedings in  the  Arches  court,  from  which  it  appeared  that  the  unsound- 
ness of  doctrine  imputed  to  Mr.  Oorham,  was, « that  spiritual  regeneration 
is  not  given  or  conferred  in  the  sacrament  of  baptism, — in  particular, 
that  infants  are  not  made  therein  members  of  Christ  and  the  children 
*1101  ^^  ^^"  '^^  ^appendix  submitted  to  the  judicial  committee  was 
-'  also  set  out,  with  several  other  documents. 

Sir  Fitzroy  Kelly^  after  stating  the  substance  of  the  affidavits,  urged 
as  follows : — The  appeal  from  the  Court  of  Arches  lies,  not  to  the  judicial 
committee  of  the  privy-council,  or  to  Her  Majesty  in  council,  but  to  the 
upper  house  of  convocation ;  and,  consequently,  the  judgment  of  the  dean 
of  the  Arches  remains  in  full  force;  and  all  that  may  be  done  under  the 
order  in  council  of  the  9th  of  March,  1850,  will  be  illegal  and  void,  and 
the  proper  subject  of  a  prohibition.  This  motion  has  already  been  un- 
successfully made  to  the  Court  of  Queen's  Bench ;  that  court  having,  after 
deliberation,  refused  to  grant  a  rule.  The  case,  however,  presents  so 
much  doubt  and  difficulty,  and  the  judgment  of  the  Court  of  Queen'« 
Bench, — though  entitled  to  the  highest  respect  and  consideration, — is 
open  to  so  much  question,  that  the  bishop  feels  it  to  be  his  duty  to  urge 
the  matter  before  another  court. 

The  question  depends  mainly  upon  the  construction  of  two  acts  of 
parliament  passed  in  the  reign  of  King  Henry  the  Eighth.  It  is  familiar 
to  the  court,  that,  although  antiquaries  and  historians  state,  that,  by  the 
ancient  law  of  England,  the  sovereign  was  the  head  of  the  Church,  yet 
a  practice,  by  usurpation,  for  many  centuries  prevailed,  of  appealing  in 
spiritual  matters,  not  to  the  king,  but  to  the  Pope ;  and  that,  after  certain 
national  occurrences  to  which  it  is  unnecessary  now  to  advert,  a  statute 
"^1111  ^^  ^^  ^*  ^'  ^'  ^^'(^)  ^^^  pa^ed  to  '*'put  an  end  to  that  practice. 
-'  That  statute,  however,  related  only  to  three  classes  of  causes, — 

(a)  In  th«  •dition  of  Iho  Statotei  printed  by  command  of  his  M^jeity  King  George  3,  in  par- 
fru  noe  of  ID  addreaa  of  the  Hoitie  of  Commons,  (he  24  Hen.  6,  o.  12,  eteadi  (hu :— ''An  Ael 
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causes  *testamentary, — causes  relating  to  matrimony  and  divorce,  f*112 
— and  causes  relating  to  tithes,  oblations,  and  obventions.  *Un-  r^ic^iq 
der  this  act,  an  appeal  was  given  from  the  bishop's  court  to  that  *■ 

t|iat  the  appeals  in  snob  eases  as  have  been  nsed  to  be  pursued  to  tbe  See  of  Rome  shall  not  be  from 
bence forth  had  ne  used  but  within  this  realm." — "  Where,  by  dirers  sundry  old  authentic  histories  and 
chronicles,  it  is  m  anifestly  declared  and  expressed,  ih^i  this  realm  of  England  is  an  empire,  and  so  hath 
been  accepted  in  the  world,  governed  by  one  supreme  head  and  King,  having  the  dignity  and  royal 
estate  of  the  imperial  crown  of  the  same,  unto  whom  a  body  politic,  compact  of  all  sorts  and 
degrees  of  people,  divided  in  terms  and  by  names  of  spirituality  and  temporalty,  been  bounden 
and  owen  to  bear,  next  to  Ood,  a  natural  and  humble  obedienee  ;  Ue  being  also  institute  and  fur> 
nished,  by  the  goodness  and  sufferance  of  Almighty  God,  with  plenary,  whole,  and  entire  power, 
pre-eminence,  authority,  prerogative,  and  jurisdiction,  to  render  and  yield  justice  and  final  deter- 
mination to  all  manner  of  folk,  resiants  or  subjects  within  this  His  realm,  in  all  causes,  matters, 
debates,  and  contentions  happening  to  occur,  insurge,  or  begin  within  the  limits  thereof,  without 
restraint  or  provocation  to  any  foreign  princes  or  potentates  of  the  world :  The  body  spiritual 
whereof  having  power,  when  any  cause  of  the  law  divine  happened  to  come  in  question,  or  of 
spiritual  learning,  then  it  was  declared,  interprete,  and  shewed  by  that  part  of  the  said  body 
politic  called  the  spirituality,  now  being  usually  called  the  English  church,  which  always  haUi 
been  reputed  and  also  found  of  that  sort»  that  both  for  knowledge,  integrity,  and  sufiBciency  of 
number,  it  hath  been  always  thought,  and  is  also  at  this  hour,  sufficient  and  meet  of  itself,  with- 
<Hit  tbe  intermeddling  of  any  exterior  person  or  persons,  to  declare  and  determine  all  such  doubts, 
and  to  administer  all  such  offices  and  duties,  as  to  thoir  rooms  spiritual  doth  appertain :  For  tbe 
due  administration  whereof,  and  to  keep  them  from  corruption  and  sinister  affection,  the  King's 
raopt  noble  progenitors,  and  the  antecessors  of  tho  nobles  of  this  realm,  have  sufficiently  endowed 
the  said  church  both  with  honour  and  possessions :  And  the  laws  temporal,  for  trial  of  property 
of  lands  and  goods,  and  for  the  conservation  of  the  people  of  this  realm  in  unity  and  peace,  with- 
out ravyn  or  spoil,  was  and  yet  is  administered,  adjudged,  and  executed  by  sundry  judges  and 
administers  of  the  other  pa|^t  of  tho  said  body  politic,  called  the  temporalty;  and  both  their  autho- 
rities and  jurisdictions  do  conjoin  together  in  the  due  administration  of  jusUco,  the  one  to  help 
the  other :  And  where  the  King,  his  most  noble  progenitors,  and  the  nobility  and  commons  of 
this  said  realm,  at  divers  and  sundry  Parliaments,  as  weU  in  the  time  of  King  Edward  1,  Edward 
3.  Richard  2,  Henry  4,  and  other  noble  Kings  of  this  realm,  made  sundry  ordinances,  laws,  sta- 
tutes, and  provisions  for  tho  entire  and  sure  conservation  of  the  prerogatives,  liberties,  and  pre- 
pihinences  of  the  said  imperial  crown  of  this  realm,  and  of  the  jurisdictions  spiritual  and  tempe- 
ra! of  the  same,  to  keep  it  from  the  annoyance  as  weU  of  the  see  of  Rome,  as  from  the  authority 
of  other  foreign  potentates,  attempting  the  diminution  or  violation  thereof,  as  often,  and  from 
time  to  time,  as  any  such  annoyance  or  attempt  might  be  known  or  espied :  And  notwithstanding 
the  said  good  statutes  and  ordinances  made  in  the  time  of  the  King's  most  noble  progenitors,  in 
preservation  of  the  authority  and  prerogative  of  the  said  imperial  crown,  as  is  aforesaid ;  yet, 
nerertheless,  sithen  the  making  of  tho  said  good  statutes  and  ordinances,  divers  and  sundry  inoon^ 
veniences  and  dangers,  not  provided  for  plainly  by  tho  said  former  acts,  statutes,  and  ordinances, 
bare  arisen  and  sprung  by  reason  of  appeals  sued  out  of  this  realm  to  the  see  of  Rome,  in  causes 
tekUmcntary,  causes  of  matrimony  and  divorces,  right  of  tithes,  oblations,  and  obventions,  not 
only  to  the  great  inquietation,  vexation,  trouble,  costs,  and  charges  of  the  King's  highness,  and 
many  of  His  subjects  and  resiants  in  this  His  realm,  but  also  to  the  great  delay  and  let  to  the 
true  and  speedy  determination  of  the  said  causes,  for  so  much  as  the  parties  appealing  to  the  said 
court  of  Rome  most  commonly  do  the  same  for  the  delay  of  justice :  And  forasmuch  as  the  great 
distance  of  way  is  so  far  out  of  this  realm,  so  that  the  necessary  proofs,  nor  the  true  know- 
l'»dge  of  the  cause,  can  neither  there  be  so  well  known,  ne  the  witnesses  there  so  well  examined,  as 
within  this  realm,  so  that  the  parties  grieyed  by  means  of  the  said  appeals  be  most  times  with- 
out remedy :  In  consideration  whereof,  tho  King's  highness,  His  nobles  and  commons,  consider- 
ing the  great  enormities,  dangers,  long  delays,  and  hurts,  that,  as  well  to  his  highness  as  to  His 
said  nobles,  snbjccts,  commons,  and  resiants  of  this  His  realm,  in  the  said  causes  testamentary, 
causes  of  matrimony  and  divorces,  tithes,  oblations,  and  obventions,  do  daily  ensue,  doth  thore- 
fure  by  His  royal  assent,  and  by  the  assent  of  the  lords  spiritual  and  temporal,  and  the  oommons, 
in  this  present  Parliament  assembled,  and  by  authority  of  the  same,  enact,  establish,  and  ordain, 
that  all  causes  testamentary,  causes  of  matrimony  and  divorces,  rights  of  tithes,  oblations,  and 
obventions,  the  knowledge  whereof,  by  the  goodness  of  princes  of  this  realm,  and  by  t}:o  laws 
and  customs  of  the  same,  appcrtaineth  to  the  spiritual  jurisdiction  of  this  realm,  already  com« 
meneod,  moved,  depending,  being,  happening,  or  hereafter  coming  in  contention,  debate,  or  ques- 
tion, within  this  realm,  or  within  any  the  King's  dominions  or  marches  of  the  same,  or  elsewhere, 
whether  they  concern  the  King  oar  sovcroigo  lord.  His  heirs  or  successors,  or  any  other  suliiocts 
•  VOL.  X.— 11 
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*1141  ^^  ^^^  archbishop,  and  thence  to  the  court  *of  delegates,  whose 
^  decision,— except  in  matters  wherein  tb^  King  was  interested, — 
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wa&  final.     These  three  "^classes  of  causes,  which  are  partly  of  a 
temporal  and  partly  of  a  spiritual  nature,  were  the  sole  subject 


or  resUnts  within  tho  same,  of  what  degree  soever  they  be,  shall  be  fh>m  henceforth  heard,  exa- 
mined, discns^ed,  clearly,  finally,  and  definitively  adjudged  and  determined  within  the  King's 
Jurisdiction  and  aathority,  and  not  elsewhere,  in  such  conrts  spiritnal  and  temporal  of  the  same 
as  the  natures,  conditions,  and  qualities  of  the  causes  and  matters  aforesaid  in  contention,  or 
hereafter  happening  in  contention,  shall  require,  without  having  any  respect  to  any  custom,  use, 
or  sufferance,  in  hindrance,  lot,  or  prejudice  of  the  same,  or  to  any  other  thing  used  or  suffered 
to  the  contrary  thereof,  by  any  other  mamnor  of  person  or  persons,  in  any  manner  of  wise ;  any 
foreign  inhibition?,  appoal:f,  sentences,  summons,  citations,  suspensions,  interdictions,  excommu- 
nications, restraints,  judgments,  or  any  other  process  or  impediments,  of  what  natures,  names, 
qualities,  or  conditions  soever  they  be,  from  the'  see  of  Rome  or  any  other  foreign  courts  or  poten- 
tates of  the  world,  or  from  and  out  of  this  realm,  or  any  other  the  King's  dominions,  or  marches 
of  the  same,  to  the  see  of  Home,  or  to  any  other  foreign  conrts  or  potentates,  to  the  let  or  impe- 
diment thereof,  in  anywise  notwithstanding.  And  that  it  shall  bo  lawful  to  the  King  our  sove- 
reign lord,  and  to  His  heirs  and  successors,  and  to  all  other  subjects  or  resiants  within  this  realm, 
or  within  any  of  the  King's  dominions,  or  marches  of  tho  same,  notwithstanding  that  hereafter  it 
should  happen  any  excommengoments,  excommunications,  interdictions,  citations,  or  any  other 
censures  or  foreign  process  out  of  any  outward  parts,  to  be  fulminate,  promulged,  declared,  or  put 
in  execution  within  this  said  realm,  or  in  any  other  place  or  places,  for  any  of  tho  causes  before 
rehearsed,  in  prejudice,  derogation,  or  contempt  of  this  said  act,  and  the  very  true  meaning  and 
execution  thereof,  may  and  shall,  nevertheless,  as  well  pursue,  execute,  have,  and  enjoy  the  effects, 
profits,  benefits,  and  commodities  of  all  such  processes^  sentences,  judgments,  and  determinations 
done,  or  hereafter  to  bo  done,  in  any  of  the  said  courts  spiritual  or  temporal,  as  the  cases  shs^ 
require,  within  the  limits,  power,  and  authority  of  this  the  King's  said  realm  and  dominions  and 
marches  of  the  same,  and  those  only  and  none  other  to  take  place,  and  to  be  firmly  observed  and 
obeyed  within  the  same :  As  also,  that  all  the  spiritual  prelates,  pastors,  ministers,  and  curates 
within  this  realm,  and  the  dominions  of  the  same,  shall  and  may  use,  minister,  execute,  and  do, 
or  eaiise  to  be  used,  executed,  ministered,  and  done,  all  sacraments,  sacramentcls,  divine  ser^ 
vieee,  and  all  other  things  within  the  said  realm  and  dominions,  unto  all  the 'subjects  of  the  same, 
as  Catholic  and  Christian  men  owen  to  do ;  any  former  citations,  processes,  inhibitions,  suspen- 
sions, interdictions,  excommunications,  or  appeals,  for  or  touching  the  causes  aforesaid,  from  or 
to  the  see  of  Rome,  or  any  other  foreign  prince  or  foreign  conrts,  to  the  let  or  contrary  thereof 
in  anywise  notwithstanding.  And,  if  any  of  the  said  spiritual  persons,  by  the  occasion  of  tho 
■ud  fulminations  of  any  of  the  same  interdictions,  censures,  inhibitions,  excommunications, 
appeals,  suspensions,  summons,  or  other  foreign  citations  for  the  causes  beforesaid,  or  for  any  of 
thorn,  do  at  any  time  hereafter  refuse  to  minister  or  cause  to  be  ministered  the  said  sacraments 
and  sacramentals  and  other  divine  services  in  form  as  is  aforesaid,  shall,  for  every  such  time  or 
times  that  they  or  any  of  them  do  refuse  so  to  do,  or  cause  to  be  done,  have  one  year's  imprisonment, 
and  to  make  fine  and  ransom  at  the  King's  pleasure. 

2.  **  And  it  is  fioirther  enacted,  by  the  authority  aforesaid,  that,  if  any  person  or  persons  inha- 
biting or  resiant  within  this  realm,  or  within  any  of  the  King's  said  dominions,  or  marches  of  the 
same,  or  any  other  person  or  persons,  of  what  estate,  condition,  or  degree  soever  he  or  they  be, 
at  any  time  hereafter,  for  or  in  any  of  the  causes  aforesaid,  do  attempt,  move,  purchase,  or  pro- 
enre,  from  or  to  the  see  of  Rome,  or  from  or  to  any  other  foreign  court  or  courts  out  of  this  realm, 
any  manner  of  foreign  process,  inhibitions,  appeals,  sentences,  summons,  citations,  suspensions, 
interdictions,  excommunications,  restraints,  or  judgments,  of  what  nature,  kind,  or  quality  soever 
they  may  be,  or  execute  any  of  tho  same  process,  or  do  any  act  or  acts  to  the  let,  impediment, 
hindranoe,  or  derogation  of  any  process,  sentence,  judgment,  or  determination  had,  made,  done, 
or  hereafter  to  be  had,  done,  or  made,  in  any  (tourts  of  this  realm,  or  the  King's  said  dominions, 
or  n^arohes  of  the  same,  for  any  of  the  causes  aforesaid,  contrary  to  the  true  meaning  of  this 
prosont  ^et,  and  tho  execution  of  the  same,  that  then  every  such  person  or  persons  so  doing,  and 
thoir  faDtqn,  comforters,  abettors,  procurers,  executors,  and  counsellors,  and  every  of  them,  being 
oonviot  of  the  same,  for  every  such  default,  shall  ineur  and  run  in  the  same  pains,  penalties,  and 
forfeitures  ordained  and  provided  by  the  statute  of  provision  and  prarnvnirCf  made  in  the  six- 
toonth  yoar  of  the  reign  of  the  right  noble  prince  King  Richard  2,  against  such  as  attempt,  proeuro.. 
or  make  provision  to  the  see  of  Rome,  or  elsewhere,  for  anything  or  things  to  the  derogation,  or 
contrary  to  the  prerogative  or  jurisdiction,  of  the  crown  and  dignity  of  this  realm. 

S.  (f  And  furtiiermor^  in  esohewing  the  said  great  ononnitiei,  inqnietations,  delays,  charges, 
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of  that  ^statute.    Where  the  rights  of  t^  crown  intervened,  there  ^^^  ^  ^ 
was  an  appeal  from  the  archbishop  to  the  upper  house  of  convo-  '- 
cation.     Then  came  the  25  H.  8,  c.  19.(a)     '''By  this  statute  the  r^ci-iY 
provisions  of  the  24  H.  8,  c.  12,  were  extended  to  all  manner  of  ^ 

ud  expenses  hereafter  to  be  sustained  in  pursuing  of  snoh  appeals  ond  foreign  proeess,  for  and 
eonceming  the  causes  aforesaid,  or  any  of  them,  do,  therefore,  by  authority  aforesaid,  ordain  and 
enact,  that,  in  such  eases  where  heretofore  any  of  the  King's  subjects  or  resiants  have  used  to 
pursue,  proToke,  or  procure  any  appeal  to  the  see  of  Rome,  and  in  all  oUier  cases  of  appeals,  in 
or  for  any  of  the  causes  aforesaid,  they  may  and  shall  IVom  henceforth  take,  hare,  and  use  their 
appeals  within  Uiis  realm,  and  not  elsewhere,  in  manner  and  form  as  hereafter  ensueth,  and  not 
otherwise ;  that  is  to  say,  first  from  the  archdeacon  or  his  official,  if  the  matter  or  cause  be  there 
begun,  to  the  bishop  diocesan  of  the  said  see,  if  in  case  any  of  the  parties  be  grieved ;  And  like- 
wise, if  it  be  commenced  before  the  bishop  diooesan  or  his  commissary,  from  the  bishop  diocesan 
or  his  commissary,  within  fifteen  days  next  ensuing  the  Judgment  or  sentence  thereof  there  given, 
to  the  archbishop  of  the  province  of  Canterbury,  if  it  be  within  his  province,  and,  if  it  be  within 
the  prorince  of  York,  then  to  the  archbishop  of  York,  and  so  likewise  to  all  other  archbiahops  in 
other  the  King's  dominions,  as  the  case  by  the  order  of  justice  shall  require;  and  there  to  be 
definhiTely  and  finally  ordered,  decreed,  and  a4jadged,  according  to  justice,  without  any  other 
siipellation  or  provooation  to  any  other  person  or  persons,  court  or  courts :  And,  if  tho  matter  or 
oontention  for  any  of  the  causes  aforesaid,  be,  or  shall  be,  commenced,  by  any  of  the  King's 
sufcrjeets  or  resiants,  before  the  archdeacon  of  any  archbishop,  or  his  commissary,  then  the  party 
grieved  shall  or  may  take  his  appeal,  within  fifteen  days  next  after  judgment  or  sentence  there 
given,  to  the  court  of  the  arches  or  audience  of  the  same  archbishop  or  archbishops ;  and  from 
the  laid  court  of  the  arches  or  audience,  within  fifteen  days  then  next  ensuing  after  judgment  or 
lentenee  there  given,  to  the  archbishop  of  the  same  province,  there  to  be  definitely  and  finally 
determined,  without  any  other  or  further  process  or  appeal  thereupon  to  be  had  or  sued. 

4.  "And  it  is  further  enacted,  by  the  authority  aforesaid,  that  all  and  every  matter,  cause,  and 
contention  now  depending,  or  that  hereafter  shall  be  commenced  by  any  of  the  King's  subjects 
or  resiants  for  any  of  the  causes  aforesaid,  before  any  of  tho  said  archbishops,  that  then  the  same 
snatter  or  matters,  contention  or  contentions,  shall  be  before  the  same  archbishop  where  tho  said 
matter,  cause,  or  process  shall  be  so  commenced,  definitively  determined,  decreed,  or  adjudged, 
without  any  other  appeal,  provocation,  or  any  other  foreign  process  out  of  this  realm  to  be  sued, 
to  the  let  or  derogation  of  the  said  judgment,  sentence,  or  decree,  otherwise  than  is  by  this  act 
limited  and  appointed :  Saving  always  the  prerogative  of  the  archbishop  and  church  of  Canter- 
bory,  in  all  the  foresaid  causes  of  appeals  to  him  and  to  his  successors,  to  be  sued  within  this 
realm,  in  such  and  like  wise  as  they  have  been  accustomed  and  used  to  have  heretofore :  And,  in 
ease  any  cause,  matter,  or  contention  now  depending  for  the  causes  before  rehearsed,  or  any  of 
Ihem,  or  that  hereafter  shall  come  in  contention  for  any  of  the  same  causes,  in  any  of  the  fore- 
said courts,  which  hath,  doth,  shall,  or  may  touch  the  King,  His  heirs  or  successors.  Kings  of 
this  realm,  that,  in  all  and  every  such  case  or  cases,  the  party  grieved,  as  before  is  said,  shall  or 
may  appeal  from  any  of  the  said  courts  of  this  realm,  where  the  said  matter  now  being  in  con- 
tention, or  hereafter  shall  come  in  contention,  touching  the  King,  His  heirs  or  successors,  as  is' 
aforesaid,  shall  happen  to  be  ventilate,  commenced,  or  begun,  to  the  spiritual  prelates  and  other 
abbots  and  priors  of  the  upper  house,  assembled  and  convocate  by  the  King's  writ  in  the  convo- 
cation being  or  next  ensuing  within  the  province  or  provinces  where  Uio  some  matter  of  oonten- 
tion is  or  shall  be  begun ;  so  that  every  such  appeal  be  token  by  the  party  grieved  within  fifteen 
days  next  after  the  judgment  or  sentence  thereupon  given,  or  to  be  given.  And  that  whatsoever 
bo  done,  or  shall  be  done,  and  affirmed,  determined,  decreed,  and  ac(jadged  by  the  foresaid  pre* 
lates,  abbots,  and  priors  of  the  upper  house  of  tho  said  convocation,  as  is  aforesaid,  appertaining, 
eoaoeming,  or  belonging  to  the  King,  His  heirs  and  successors,  in  any  of  these  foresaid  causes 
of  appeals,  shall  stand  and  be  taken  for  a  final  decree,  sentence,  judgment,  definition,  and  doter- 
ninalion,  and  the  same  matter,  so  determined,  never  after  to  come  in  question  and  debate,  to  be 
examined  in  any  other  court  or  courts :  And,  if  it  shall  happen  any  person  or  persons  hereafter 
to  pttrsue  or  provoke  any  appeal  contrary  to  the  ofl^ect  of  this  act,  or  refuse  to  obey,  execute,  and 
observe  all  things  comprised  within  the  same,  oonoeming  the  said  appeals,  provocations,  and  other 
foreign  processes,  to  be  sued  out  of  this  realm  for  any  the.  causes  aforesaid,  that  then  every  such 
person  or  persons  so  doing,  refusing,  or  offending,  contrary  to  the  true  meaning  of  this  act,  their 
procurers,  fantors,  advocates,  counsellors,  and  abettors,  and  every  of  them,  shall  incur  into  the 
pttiaSy  forfeitures,  and  penalties  ordained  and  provided  in  the  said  statute  made  in  the  said  six- 
teenth year  of  King  Richard  2,  and  with  like  process  to  bo  made  against  the  said  offenders  as  in 
thm  MUBo  statute  made  in  the  said  sixteenth  year  more  plainly  appeareth." 

(a)  Ib  tba  edition  of  tho  stotatos  printod  by  oommand  of  Hit  Mi^esty  King  George  S,  In  pur- 
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*\tR]  spiritual  causes:  and  its  ^effect  was,  to  give,  in  relation  to  all 
-^  spiritual  causes,  an  appeal,  where  the  subject  alone  was  concerned,. 

^1191  ^^^°^  ^^^  '''bishop  to  the  archbishop,  from  the  archbishop  to  the 
^  court  of  delegates,  and  from  the  court  of  delegates  to  the  upper 

house  of  convocation. 

siiaoee  of  an  address  of  the  house  of  commons,  the  25  Hen.  8,  o.  19,  stands  thus : — "An  Aot  for 
the  Submission  of  the  Clergy  to  the  King's  Majesty." — '  Where  the  King's  humble  and  obedient 
subjects,  the  clergy  of  this  realm  of  England,  have  not  only  knowledged,  according  to  the  truth, 
that  the  convocations  of  the  same  clergy  is,  always  hath  been,  and  ought  to  be,  assembled  only 
by  the  King's  writ,  but  also  submitting  themselves  to  the  King's  majesty,  have  promised,  in  verba 
to/oeniotii,  that  they  will  never  from  henceforth  presume  to  attempt,  allege,  claim,  or  put  in  nre, 
OF  enact,  promulge,  or  execute,  any  new  canons,  constitutions,  ordinance  provincial,  or  other,  or 
by  whatsoever  other  name  they  shall  be  called,  in  the  convocation,  unless  the  King's  most  royal 
assent  and  licence  may  to  them  be  had,  to  make,  promulge,  and  execute  the  same,  and  that  His 
majesty  do  give  His  most  royal  aasent  and  authority  in  that  behalf:  And  where  divers  consti- 
tutions, ordinances,  and  canons,  provincial  or  synodal,  which  heretofore  have  been  enacted,  and 
be  thought  not  only  to  be  much  prejudicial  to  the  King's  prerogative  royal,  and  repugnant  to  the 
laws  and  statutes  of  this  realm,  but  also  over  much  onerous  to  His  highness  and  His  subjects,  the 
said  clergy  hath  most  humbly  besought  the  King's  highness,  that  the  said  constitutions  and 
canons  may  be  committed  to  the  examination  and  judgment  of  His  highness,  and  of  thirty-two 
persons  of  the  King's  subjects,  whereof  sixteen  to  be  of  the  upper  and  nether  house  of  the  parlia- 
ment of  the  temporalty,  and  the  other  sixteen  to  be  of  the  clergy  of  this  realm,  and  aU  the  said 
thirty -two  persons  to  be  chosen  and  appointed  by  the  King's  mfyesty ;  and  that  such  of  the  said 
constitutions  and  canons  as  shall  be  thought  and  determined  by  the  said  thirty-two  persons,  or 
the  more  part  of  them,  worthy  to  be  abrogated  and  annulled,  shall  be  abolite  and  made  of  no 
value  accordingly;  and  such  other  of  the  same  constitutions  and  canons  as  by  the  said  thirty- two, 
or  the  more  part  of  them,  shall  be  approved  to  stand  with  the  laws  of  God,  and  consonant  to  the 
laws  of  this  realm,  shall  stand  in  their  full  strength  and  power,  the  King's  most  royal  assent 
first  had  and  obtained  to  the  same :'  Be  it  therefore  now  enacted,  by  authority  of  this  present 
parliament,  according  to  the  said  submission  and  petition  of  the  said  clergy,  that  they,  ne  any 
of  them,  from  henceforth  shall  presume  to  attempt^  allege,  claim,  or  put  in  «re,  any  constitution! 
or  ordinances,  provincial  or  synodal,  or  any  other  canons;  nor  shall  enact,  promulge,  or  execute 
any  such  canons,  constitutions,  or  ordinances  provincial,  by  whatsoever  name  or  names  they  may 
be  called,  in  their  convocations,  in  time  coming,  which  always  shall  be  assetnbled  by  authority 
of  the  King's  writ,  unless  the  same  clergy  may  have  the  King's  most  royal  assent  and  licence 
to  make,  promulge  and  execute  such  canons,  constitutions,  and  ordinances,  provincial  or 
synodal;  upon  pain  of  every  one  of  the  said  clergy  doing  contrary  to  this  act>  and  being  thereof 
oonvict>  to  suffer  imprisonment^  and  make  fine  at  the  King's  will. 

2.  " '  And  forasmuch  as  such  canons,  constitutions,  and  ordinance  as  heretofore  hath  been 
made  by  the  clergy  of  this  realm,  cannot  now  at  the  session  of  this  present  parliament^  by 
reason  of  shortness  of  time,  be  viewed,  examined,  and  determined  by  the  King's  Highness,  and 
thirty-two  persons  to  be  chosen  and  appointed  according  to  the  petition  of  the  said  clergy,  in 
form  above  rehearsed :'  Be  it  therefore  enacted,  by  authority  aforesaid,  that  the  King's  Highness 
shall  have  power  and  authority  to  nominate  and  assign,  at  His  pleasure,  the  said  thirty-two 
persons  of  His  subjects,  whereof  sixteen  to  be  of  the  clergy,  and  sixteen  to  be  of  the  temporalty 
of  the  upper  and  nether  house  of  the  parliament  And  if  any  of  the  said  thirty-two  persons  so 
ohosen  shall  happen  to  die  before  their  full  det«nnination,  then  His  Highness  to  nominate  other 
from  time  to  time  of  the  aaid  two  houses  of  the  parliament^  to  supply  the  number  of  the  said 
Ihirty-two ;  and  that  the  same  thirty-two,  by  His  Highness  so  to  bo  named,  shall  have  power  and 
authority  to  view,  search,  and  examine  the  said  canons,  constitutions,  and  ordinance,  provincial 
and  synodal,  heretofore  made,  and  such  of  them  as  the  King's  Highness  and  the  said  thirty-two, 
or  the  more  part  of  them,  shall  deem  and  adjudge  worthy  to  bo  continued,  kept,  and  obeyed, 
shall  be  iVom  thenceforth  kept,  obeyed,  and  executed  within  this  realm,  so  that  the  King's  most 
royal  assent  under  his  great  seal  be  first  had  to  the  same ;  and  the  residue  of  the  said  canons, 
constitutions,  and  ordinance  provincial,  which  the  King's  Highness,  and  the  said  thirty-two  per- 
sons, or  the  more  part  of  them,  shall  not  approve,  or  deem  and  judge  worthy  to  bo  abolite,  abro- 
gate, and  made  frustrate,  shall  from  thence-forth  be  void  and  of  none  effect,  and  never  be  put  in 
execution  within  this  realm. 

3.  "  Provided  alway,  thnt  no  canons,  constitutions,  or  ordinances  shall  be  made  or  put  in  exe- 
ottliofe  within  this  realm  by  authority  of  the  eonroeation  of  the  clergy,  which  ihaU  be  cootrariaot 
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♦Three  questions  arise  in  the  present  case, — ^first,  is  this  a  r^^on 
cause  touching  the  crown,  or  wherein  the  crown  is  interested  ? —  *- 
Secondly,  if  it  be,  does  the  appeal  lie  from  the  court  of  the  archbishop 
to  the  upper  house  of  convocation,  or  is  that  appeal  taken  away  by  the 
25  H.  8,  c.  19? — Thirdly,  supposing  it  to  be  a  matter  touching  the 
crown,  and  an  appeal  to  lie  to  the  upper  house  of  convocation,  and  not 

or  repagn»Qt  to  the  King's  prerogatiro  royal,  or  the  enstomiy  laws,  or  statutes  of  this  realm,  any- 
thing contained  in  this  act  to  the  contrary  hereof  notwithstanding. 

4.  "  And  be  it  further  enacted,  by  authority  aforesaid,  that,  from  the  feast  of  Easter,  which 
shall  be  in  the  year  of  our  Lord  God  1534,  no  manner  of  appeals  shall  be  had,  provoked,  or  made 
oat  of  this  realm,  or  out  of  any  of  the  King's  dominions,  to  the  bishop  of  Rome,  nor  to  the  see 
of  Borne,  in  any  causes  or  matters  happening  to  be  in  contention,  and  having  their  commence- 
ment and  beginning,  in  any  of  the  courts  within  this  realm,  or  within  any  of  the  King's  dominions, 
of  what  nature,  condition,  or  quality  soever  they  be  of;  But  that  all  manner  of  appeals,  of  what 
nature  or  condition  soever  they  be  of,  or  what  cause  or  matter  soever  they  concern,  shall  be  made 
and  had  by  the  parties  grieved,  or  having  cause  of  appeal,  after  such  manner,  form,  and  condition 
as  is  Umited  for  appeals  to  be  had  and  prosecuted  within  this  realm  in  causes  of  matrimony, 
lithes,  oblations,  and  obventions,  by  a  statute  thereof  made  and  established  sithen  the  beginning 
of  this  present  parliament,  and  according  to  the  form  and  effect  of  the  said  statute,  any  usage, 
eastom,  prescription,  or  any  thing  or  things  to  the  contrary  hereof  notwithstanding.  And  for 
laek  of  justice  at  or  in  any  the  courts  of  the  archbishops  of  this  realm,  or  in  any  the  King's 
dominions,  it  shall  be  lawful  to  the  parties  grieved  to  appeal  to  the  King^s  M^esty  in  the  King's 
4*oart  of  chancery ;  and  that,  upon  every  such  appeal,  a  commission  shall  be  directed,  under  the 
j^reat  seal,  to  such  persons  as  shall  be  named  by  the  King's  Highness,  His  heirs  or  successors, 
like  as  in  case  of  appeal  from  the  admiral's  court,  to  hear  and  definitively  determine  such 
appeals,  and  the  causes  concerning  the  same ;  which  commissioners,  so  by  the  King's  Highness, 
His  heirs  or  successors,  to  be  named  or  appointed,  shall  have  full  power  and  authority  to  hear 
and  definitely  determine  every  such  appeal,  with  the  causes  and  all  circumstances  concerning 
the  same ;  and  that  such  Judgment  and  sentence  as  the  sud  commissioners  shall  make  and  decree, 
in  and  upon  any  such*  appeal,  shall  be  good  and  effectual,  and  also  definitive,  and  no  further 
appeals  to  be  had  or  made  from  the  said  commissioners  for  the  same. 

5.  "  And,  if  any  person  or  persons,  at  any  time  after  the  said  feast  of  Easter,  provoke  or  sue 
any  manner  of  appeals,  of  what  nature  or  condition  soever  they  be  of,  to  the  said  bishop  of 
Rome,  or  to  the  see  of  Rome,  or  do  procure  or  execute  any  manner  of  process  from  the  see  of 
Rome,  or  by  authority  thereof,  to  the  derogation  or  let  of  the  due  execution  of  this  act,  or  con- 
trary to  the  same,  that  then  every  such  person  or  persons  so  doing,  their  aiders,  counsellors,  and 
abettors,  shall  incur  and  run  into  the  duigers,  pains,  and  penalties  oontained  and  limited  in  the 
act  of  provision  a.nd  prmmunire  made  in  the  sixteenth  year  of  the  King's  most  noble  progenitors, 
King  Richard  2,  against  such  as  sue  to  the  court  of  Rome  against  the  King's  crown  and  prero- 
gative royaL 

6.  *'  Provided  always,  that  all  manner  of  provocations  and  appeals  hereafter  to  be  had,  made, 
or  taken  from  the  jurisdiction  of  any  abbots,  priors,  and  other  heads  and  governors  of  monasteries^ 
abbeys,  priories,  and  other  houses  and  places  exempt,  in  such  cases  as  they  were  wont  or  might 
afore  the  making  of  this  act^  by  reason  of  grants  or  liberties  of  such  places  exempt,  to  have  or 
make  immediately  any  appeal  or  provocation  to  the  bishop  of  Rome,  otherwise  called  Pope,  or 
to  the  see  of  Rome,  that,  in  aU  these  eases,  every  person  and  persons  having  cause  of  appeal 
or  provocation,  shall,  may  take  and  make  their  appeals  and  provocations  immediately  to  the 
King's  migesty  of  this  realm,  into  the  court  of  chancery,  in  like  manner  and  form  as  they  used 
afore  to  do  to  the  see  of  Rome ;  which  appeals  and  provocations,  so  made,  shall  be  definitively 
determined  by  authority  of  the  King's  commission,  in  such  manner  and  form  as  in  this  act  is 
above  mentioned;  so  that  no  archbishop  or  bishop  of  this  realm  shall  intermit  or  meddle  with 
any  such  appeals,  otherwise  or  in  any  other  manner  than  they  might  have  done  afore  the  making 
of  this  act;  anything  in  this  act  to  the  contrary  thereof  notwithstanding. 

7.  **  Provided  also,  that  such  eanons,  constitutions,  ordinances,  and  synodals  provincial,  being 
already  made,  which  be  not  contrariant  or  repugnant  to  the  laws,  statutes,  and  customs  of  thii 
realm,  nor  to  the  damage  or  hurt  of  the  King's  prerogative  royal,  shall  now  still  be  used  and 
executed  •»  they  were  afore  the  making  of  this  act,  till  such  time  as  they  be  viewed,  searched, 
or  otherwise  ordered  and  determined  by  the  said  thirty-two  personsy  or  the  more  part  of  them, 
aeeording  to  the  tenor,  form,  and  effect  of  this  present  act" 
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to  the  judicial  committee  of  the  privy  council,  is  this  a  case  ia  which 
prohibition  will  lie  ? 

3.  Upon  the  last  point,  it  will  not  be  necessary  to  say  much.  That 
prohibition  will  lie,  eren  after  sentence  and  appeal,  so  long  as  anything 
remains  to  be  done,  cannot  be  doubted.  Lord  Campbell,  in  giving  the 
*l^n  J^^^ff^®"^^  ^f  ^^®  Court  of  Queen's  Bench,  says  :(a)  "The  *objec- 
-^  tion  is,  that  Mr.  Gorham  had  no  right,  by  law,  to  appeal  to  the 
Queen  in  council  for  the  purpose  of  bringing  the  case  before  the  judicial 
committee,  and  that  he  could  only  appeal  from  the  judgment  of  the  Court 
of  Arches  to  the  upper  house  of  convocation.  If  this  objection  be  well 
founded  in  point  of  law,  it  does  not  come  too  late,  and  the  prohibition 
ought  to  be  awarded  to  stay  the  execution  of  the  sentence ;  for,  on  this 
supposition,  the  judgment  of  the  Court  of  Arches  against  Mr.  Gorham 
remains  unreversed,  the  proceedings  before  the  judicial  committee, *and 
before  Her  Majesty  in  council,  must  be  considered  wholly  void,  and,  the 
want  of  jurisdiction  appearing  on  the  face  of  tho  sentence,  advantage 
may  still  be  taken  of  the  nullity." 

1.  The  1st  section  of  the  24  H.  8,  c.  12,  recites  the  power,  pre-emi- 
nence, and  authority  of  the  £ing  of  England,  the  power,  learning,  and 
wisdom  of  the  body  spiritual,  and  the  form  and  manner  of  government 
of  the  estate  temporal.  The  2d  section,  after  reciting  the  inconveniences 
of  suing  appeals  to  Rome,  proceeds  to  enact  that  all  causes  testament- 
ary, causes  of  matrimony  and  divorces,  rights  of  tithes,  oblations,  and 
obventions,  already  commenced,  moved,  depending,  being,  happening, 
or  hereafter  coming  in  contention,  debate,  or  question  within  this  realm, 
whether  they  concern  the  King,  his  heirs  and  successors,  or  any  other 
subjects,  or  resiants  within  the  same,  of  what  degree  soever  they  be, 
shall  bo  from  henceforth  heard,  examined,  discussed,  clearly,  finally,  and 
defi^iitively  adjudged  and  determined  within  the  King's  jurisdiction  and 
authority,  and  not  elsewhere,  in  such  courts  temporal  and  spiritual  of 
the  same  as  the  natures,  conditions,  and  qualities  of  the  cases  and  mat- 
ters aforesaid  in  contention,  or  hereafter  happening  in  contention,  shall 
require,  without  having  any  respect  to  any  custom,  use,  or  sufferance,  in 
*1 991  ^^^^^^^^^9  ^^^9  ^^  '''prejudice  of  the  same,  or  to  any  other  thing  used 

"*  -^  or  suffered  to  the  contrary  thereof,  by  any  other  manner  of  per- 
son or  persons  in  any  manner  of  wise ;  any  foreign  inhibitions,  appeals, 
&c.,  or  impediments  of  what  natures  soever,  from  the  see  of  Rome,  &c., 
to  the  let  or  impediment  thereof,  in  any  wise  notwithstanding.  By  the 
4th  section,  it  is  enacted  that  whosoever  procureth  from  the  see  of  Rome, 
&c.,  any  appeals,  process,  sentences,  &c.,  shall  incur  the  forfeiture  of 
prcemunire.  The  5th  section  enacts,  that,  "  in  such  cases  \Yhere  here- 
tofore any  of  the  King's  subjects  or  resiants  have  used  to  pursue,  pro- 
voke, or  procure  any  appeal  to  the  see  of  Rome,  and  in  all  other  cases 
of  appeals  in  or  for  any  of  the  causes  aforesaid,  they  may  and  shall 

(a)  15  Q.  B.  62,  65  (B.  C.  L.  R.  vol.  69). 
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from  henceforth  take,  hftYOi  and  use  their  appeals  within  this  realm, 
and  not  elsewhere,  in  manner  and  form  as  hereafter  ensueth,  and  not 
otherwise,  that  is  to  say, — ^first,  from  the  archdeacon,  or  his  official,  if 
the*  matter  or  cause  be  there  begun,  to  the  bishop  diocesan  of  the  said 
see,  if  in  any  case  any  of  the  parties  be  grieved.*'  «  And  in  like  wise 
(s.  6),  if  it  be  commenced  before  the  bishop  diocesan,  or  his  commis- 
sary, from  the  bishop  diocesan,  or  his  commissary,  within  fifteen  days 
next  ensuing  the  judgment  or  sentence  thereof  there  given,  to  the 
archbishop  of  the  province  of  Canterbury,  if  it  be  within  his  province, 
&c. ;  and  there  to  be  definitively  and  finally  ordered,  decreed,  and  ad- 
judged, according  to  justice,  without  any  other  appellation  or  provocation 
to  any  other  person  or  persons,  court  or  courts."  «  And  (s.  7),  if  the 
matter  or  contention  for  any  of  the  causes  aforesaid  be,  or  shall  be,  com- 
menced, by  any  of  the  King's  subjects  or  resiants,  before  the  archdea- 
con of  any  archbishop,  or  his  commissary,  then  the  party  grieved  shall 
or  may  take  his  appeal,  within  fifteen  days  next  after  judgment  or 
sentence  there  given,  to  the  Court  of  the  Arches,  or  Audience,  of 
♦the  samo  archbishop  or  archbishops ;  and  from  the  said  Court  of 
the  Arches,  or  Audience,  within  fifteen  days  then  next  ensuing 
after  judgment  or  sentence  there  given,  to  the  archbishop  of  the  same 
province,  there  to  be  definitively  and  finally  determined,  without  any 
other  or  further  process  or  appeal  thereupon  to  be  had  or  sued."  The 
8th  section  provides  that  suits  commenced  before  an  archbishop,  shall 
be  determined  by  him  without  any  further  appeal.  By  these  several 
sections,  the  appeal  lay  from  the  lowest  of  these  courts  spiritual,  in 
succession,  to  the  highest ;  and  the  decision  of  the  archbishop  was  final : 
and  that  provision  was  general.  Then  follows  the  9th,  which  is  the 
important  section :  it  enacts,  that,  <<  in  case  any  cause,  matter,  or  con- 
tention, now  depending  for  the  causes  before  rehearsed,  or  any  of  them, 
or  that  hereafter  shall  come  in  contention  for  any  of  the  same  causes, 
in  any  of  the  foresaid  courts,  which  hath,  doth,  shall,  or  may  touch  the 
King,  his  heirs  or  successors,  Kings  of  this  realm,  that,  in  all  and  every 
such  case  or  cases,  the  party  grieved,  as  before  is  said,  shall  or  may 
appeal  from  any  of  the  said  courts  of  this  realm  where  the  said  matter 
now  being  in  contention,  or  hereafter  shall  come  in  contention,  touching 
the  King,  his  heirs  or  successors  (as  is  aforesaid),  shall  happen  to  be 
rentilate,  commenced,  or  begun,  to  the  spiritual  prelates  and  other  abbots 
and  priors  of  the  upper  house,  assembled  and  convocate  by  the  King's 
writ,  in  the  convocation  being,  or  next  ensuing,  within  the  province  or 
provinces  where  the  same  matter  of  contention  is  or  shall  be  begun ;  so 
that  every  such  appeal  be  taken  by  the  party  grieved  within  fifteen  days 
next  after  the  judgment  or  sentence  thereupon  given  or  to  be  given ; 
and  that  whatsoever  be  done,  or  shall  be  done  and  affirmed,  determined, 
decreed,  and  adjudged  by  the  foresaid  prelates,  abbots,  and  priors  of  the 
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♦1  OAi  ^PP^^  house  of  the  said  convocation,  *as  is  aforesaid,  appertaining, 
^  concerning,  or  belonging  to  the  King,  his  heirs  and  successors, 
in  any  of  these  foresaid  causes  of  appeals,  shall  stand  and  be  taken  for 
a  final  decree,  sentence,  judgment,  definition,  and  determination,  and 
the  same  matter,  so  determined,  never  after  to  come  in  question  and 
debate,  to  be  examined  in  any  other  court  or  courts."     No  language  can 
be  stronger  to  show  that  the  ultimate  appeal  must  be  to  the  upper 
house  of  convocation.     In  the  year  following,  the  statute  25  H.  8,  c.  19, 
passed.     That  statute  is  intituled,  «  The  submission  of  the  clergy,  and 
restraint  of  appeals."      The  1st  section,  reciting  that  several  canons 
have  been  prejudicial  to  the  King's  prerogative  and  to  the  laws  and 
statutes  of  this  realm,  provides  that  the  convocation  shall  be  assembled 
by  the  King's  writ,  and  that  the  clergy  shall  not  enact  any  constitutions 
or  ordinances  without  the  King's  assent.     Then  comes  section  8,  upon 
which  the  question  now  before  the  court  will  mainly  turn.     It  enacts 
*i  that,  from  the  Feast  of  Easter  which  shall  be  in  the  year  of  our  Lord 
God  1534,  no  manner  of  appeals  shall  be  had,  provoked,  or  made,  out  of 
this  realm,  or  out  of  any  of  the  King's  dominions,  to  the  bishop  of  Rome, 
nor  to  the  see  of  Rome,  in  any  causes  or  matters  happening  to  be  in  contei j- 
tion,  and  having  their  commencement  and  beginning,  in  any  of  the  courts 
within  this  realm,  or  within  any  of  the  King's  dominions,  of  what  nature, 
condition,  or  quality  soever  they  be  of;  but  that  all  manner  of  appeals, 
of  what  nature  or  condition  soever  they  be  of,  or  what  cause  or  matter 
soever  they  concern,  shall  be  made  and  had  by  the  parties  aggrieved, 
or  having  cause  of  appeal,  after  such  manner,  form,  and  condition,  as 
is  limited  for  appeals  to  be  had  and  prosecuted  within  this  realm  in  cause-* 
of  matrimony,  tithes,  oblations,  and  obventions,  by  a  statute  thereof 
made  and  established  si  then  the  beginning  of  this  present  parliament, 
i^^eyr-[  *^T^i  according  to  the  form  and  effect  of  the  said  statute;  any 
-*  usage,  custom,  prescription,  or  any  thing  or  things  to  the  con- 
trary hereof  notwithstanding."     By  this  section,  the  appeals  given  by 
the  former  act  are  in  all  respects  extended  to  all  manner  of  causes 
spiritual.     Section  4  gives  an  appeal  from  the  archbishop's  court  to  the 
court  of  delegates,  but  leaves  untouched  the  appeal  in  matters  wherein 
the  crown  is  interested.     Section  5  imposes  the  penalty  of  pruemunire 
for  suing  appeals  to  Rome,  or  executing  any  process  from  thence.    And 
the  6th  section  provides  for  appeals  from  places  exempt.     Unless  there 
be  something  in  the  recitals  of  these  acts,  or  in  the  historical  circum- 
stances of  the  times,  which  compels  the  court  to  put  upon  the  language 
of  these  several  clauses  a  construction  different  from  that  which  acts  of 
parliament  ordinarily  receive, — the  conclusion  they  must  arrive  at  is 
obvious.     King  Henry,  who  was  professing  to  restore  to  the  crown  ita 
ancient  common  law  rights,  after  providing  for  appeals  in  ordinary  mat- 
ters, proceeds  to  deal  with  matters  of  greater  moment ;  having,  no 
doubt,  in  view,  the  establishing  a  safe  and  subservient  tribunal  for  dis- 
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posing  of  a  matter  in  which  he  was  personally  most  deeply  interested, 
viz.,  the  divorce  of  his  Queen,  Katherine.(a)  The  writers  upon  this 
subject  comprise  the  highest  authorities  known  to  the  law :  and  all  lay 
it  down  as  clear,  that  this  statute  is  still  in  force.  The  Court  of  Queen's 
Bench,  when  this  matter  was  before  them,  came  to  the  conclusion  that 
the  8d  section  of  the  25  H.  8,  c.  19,  repealed  the  9th  section  of  the  24 
H.  8,  c.  12,  although  it  is  not  even  referred  to  therein.  Lord  Campbell, 
in  giving  judgment,  says :  «  The  24  H.  8,  c.  12,  was  passed  when  Sir 
Thomas  More,  a  rigid  Roman  Catholic,  was  lord  chancellor,  and  when 
Henry  had  not  *yet  broken  with  the  see  of  Rome.  Therefore,  p^-  ^.^ 
it  still  allows  an  appeal  to  the  Pope  in  all  spiritual  suits ;  and  it  '- 
was  framed  upon  the  principle,  that,  while  all  temporal  matters  which 
were  discussed  in  the  ecclesiastical  courts,  should  be  finally  determined 
by  courts  sitting  within  the  realm,  the  spiritual  jurisdiction  which  be- 
longed to  the  Pope,  as  supreme  head  of  the  Western  Church,  should 
remain  unaffected.  Accordingly,  this  statute  is  confined  to  causes  about 
wills,  to  causes  about  matrimony  and  divorce,  and  to  causes  about  tithes 
and  oblations.  Respecting  these  three  classes  of  causes,  it  is  enacted 
that  the  appeal  should  be  from  the  archdeacon  to  the  bishop,  and  from 
the  bishop  to  the  archbishop,  whose  judgment  was  to  be  final ;  cutting 
off  the  appeal  to  Rome,  which  otherwise  would  have  Iain.  The  9th 
section  of  the  act  provides,  that  if,  in  <  the  causes  before  rehearsed^'  there 
shall  be  matter  in  contention  which  may  touch  the  King,  the  party 
aggrieved  shall  or  may  appeal  to  the  spiritual  prelates  and  other  abbots 
and  priors  of  the  upper  house  assembled  in  convocation,  whose  deter- 
mination is  to  be  final.  But  an  appeal  from  the  archbishop's  court  in  a 
suit  upon  a  duplex  querela^  involving  the  question  whether  the  clerk 
presented  to  a  living  by  the  King  was  of  unsound  doctrine,  would  still 
have  gone  to  Rome.  In  the  following  year,  Henry,  finding  that  there 
was  no  chance  of  succeeding  in  his  divorce  suit  with  the  sanction  of  the 
Pope,  and  being  impatient  to  marry  Ann  Boleyn,  resolved  to  break  with 
Rome  altogether,  and,  preserving  all  the  tenets  of  the  Roman  Catholic 
faith,  to  vest  in  himself  the  jurisdiction  which  the  Pope  had  hitherto 
exercised  in  England.  Sir  Thomas  More  had  now  resigned  the  great 
seal ;  and  it  was  held  by  the  pliant  Lord  Audley,  who  was  ready  to 
adopt  the  new  doctrines  in  religion,  or  to  adhere  to  the  old,  as  suited 
his  interests.  *  *  *  The  26  H.  8,  c.  19,  put  an  end  to  *all  p^-g- 
appeals  to  Rome,  in  all  cases  whatsoever,  and  enacted,  by  sect.  ^ 
3,  <  that  all  manner  of  appeals,  of  what  nature  or  condition  soever  they 
be  of,  or  what  cause  or  matter  soever  they  concern,  shall  be  made  and 
bad  by  the  parties  grieved'  « after  such  manner,  form,  and  condition,  as 
is  limited'  by  the  former  act  of  parliament ;  that  is  to  say,  from  the 
archdeacon  to  the  bishop,  and  from  the  bishop  to  the  archbishop.  No 
exception  is  introduced  respecting  causes  which  touch  the  King ;  and, 

(a)  See  the  stat  25  H.  8,  c.  22. 
VOL.  X. — 12  H  2 
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on  the  contrary,  the  enactment  is  expressly  extended  to  all  causes,  of 
whatever  nature  they  be,  and  whatever  matter  they  may  concern.  But 
all  doubt  is  removed  by  the  following  section  (4),  which  creates  a  now 
court  of  appeal  for  all  causes  in  the  ecclesiastical  courts.  Instead  of 
allowing  the  decision  of  the  archbishop  to  be  final,  as  it  was  by  the 
statute  24  H.  8,  c.  12,  the  legislature  now  enacted,  that,  <  for  lack  of 
justice  at  or  in  any  of  the  courts  of  the  archbishops,'  <it  shall  be  law- 
ful to  the  parties  grieved  to  appeal  to  the  King*s  Majesty  in  the  King's 
court  of  chancery,'  where  delegates  are  to  be  appointed  under  the  great 
seal,  who  are  to  adjudicate  upon  the  appeal.  This  appeal  is  given  in 
all  causes  in  the  courts  of  the  archbishops  of  this  realm,  as  well  in  the 
causes  of  a  purely  spiritual  nature,  which  might  hitherto  have  been  car- 
ried to  Rome,  as  in  the  classes  of  causes  of  a  temporal  nature  enume- 
rated in  the  statute  24  H.  8,  c.  12."  This,  it  is  submitted,  is  begging 
and  assuming  the  whole  question.  Lord  Cokb,  in  his  4th  Institute,  pages 
828,  839,  840,  expressly  says,  that,  in  causes  touching  the  King,  the 
appeal  lies,  not  to  the  King  in  his  chancery,  but  to  the  upper  house  of 
convocation.  And  the  like  is  laid  down  in  Bacon's  Abridgment,  title 
Courts  {Hcclesioitieal)^  (S)»(^)  ^^^  ^^  Gomyn's  Digest,  titles  Convoea- 
*1281  ^^^^\  ^^^  Proerogative  (D  13).  So,  in  8  *B1.  Comm.  67,  it  is 
-^  said,  that,  <Mn  case  the  King  himself  be  party  in  any  of  those 
suits,  the  appeal  does  not  lie  to  him  in  chancery,  which  would  be  ab- 
surd ;  but,  by  the  statute  of  24  II.  8,  c.  12,  to  all  the  bishops  of  the 
realm  assembled  in  the  upper  house  of  convocation."  Mr.  Justice 
Blackstone  refers  also  to  the  25  H.  8,  c.  19,  but  does  not  suggest  that 
the  law  upon  this  point  is  in  any  respect  altered  thereby."  It  would 
manifestly  be  absurd  to  appeal  to  delegates  appointed  by  the  King  him- 
self. [Wilde,  C.  J. — Not  more  absurd  than  the  petition  of  right.]  If 
the  legislature  were  dealing  with  that  subject  at  the  present  day,  they 
would  doubtless  provide  a  different  remedy.  Day  v.  Savage,  Hobart, 
87,  Woodeson's  Lectures,  vol.  I.,  pp.  76,  77,  Ayliffe's  Parergon,  Chitty's 
Prerogatives  of  the  Crown,  page  56,  and  Burn's  Ecclesiastical  Law,  title 
Appeal,  all  contain  the  same  exposition  of  these  statutes. 

The  judgment  of  the  Court  of  Queen's  Bench  is  mainly  founded  upon 
an  erroneous  assumption  as  to  the  circumstances  under  which  those 
statutes  of  Henry  the  8th  passed.  Sir  Thomas  More  ceased  to  be  lord 
chancellor  in  May,  1532.  Lord  Audley  succeeded  him  in  the  same 
month  as  lord-keeper,  and  was  appointed  chancellor  in  the  January 
followiqg :  consequently,  it  was  under  his  auspices  that  both  statutes 
passed.  [Wilde,  C.  J. — The  first  statute  appears  to  have  passed  in 
February,  1532.]  That  will  be  found,  upon  examination,  to  be  a. mis- 
take. The  month  of  February  in  the  24th  year  of  Henry  the  8th,  was 
in  1533 :  consequently,  the  statute  in  reality  passed  on  the  7th  of  Feb- 

(a)  7th  edit.  Vol.  IL  pp.  486,  486  (p.  167,  6th  and  6tii  •diUoDi);  eitiog  4  Inst  339,  840. 
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ruary,  1533.(a)  Before  the  Qommencement  of  the  Bession  in  which 
that  statute  passed^  *Henry  had  already  married  Ann  Boleyn,  r^^oo 
and  Queen  Elizabeth  was  actually  born.  The  marriage  with  '- 
Ann  Boleyn,  according  to  protestant  historians,  took  place  in  Novem- 
ber,  1532 ;  according  to  the  Roman  catholic  historians,  not  until  Feb- 
ruary, 1533 :  but,  be  that  as  it  may,  Elizabeth  was  certainly  bom  in 
August,  1533:  and  the  statute  25  H.  8,  c.  19,  passed  in  January, 
1534.(4) 

Three  cases,  and  three  cases  only,  are  mentioned  in  the  judgment  of 
the  Court  of  Queen's  Bench  as  authorities  for  their  decision.  These 
were  Goodman's  case,(c)  Waller  v.  Heseltine,  1  Phill.  EccL  Rep.  170, 
and  Dyke  v.  Walford,  3  Moore's  P.  C.  Cas.  434.  The  first  case  appears 
to  be  this : — The  appointment  of  the  Dean  of  Wells  being  vested,  by 
act  of  parliament,  in  the  crown,  Edward  the  Sixth,  by  his  letters-patent, 
appointed  Goodman ;  and  no  question  appears  to  have  been  raised  as  to 
the  validity  of  that  appointment.  Goodman,  however,  so  being  dean, 
having  committed  some  ecclesiastical  oifence,  was  sued  in  the  spiritual 
court  of  the  Bishop  of  Bath  and  Wells,  and  deprived ;  which  sentence 
of  deprivation  was  confirmed,  on  appeal  to  the  archbishop.  Goodman 
appealed  to  the  King  in  chancery,  and  the  delegates,  after  argument,  in 
like  manner  confirmed  the  sentence.  Edward  thereupon  appointed  one 
Turner.  Upon  the  death  of  Edward,  Mary  came  to  the  throne ;  and 
she  issued  a  fresh  commission  to  delegates,  to  review  the  sentence. 
The  new  delegates  reversed  the  sentence,  and  restored  Goodman ;  who 
enjoyed  the  deanery  until  the  death  of  Mary.  After  the  death  of 
Mary,  Queen  Elizabeth,  upon  the  petition  of  Turner,  issued  a  new 
commission  to  delegates ;  who  removed  Goodman,  and  restored  Turner. 
Another  commission  was  afterwards  issued,  upon  the  petition  of  r^^-toA 
*Goodman ;  but  that  appeal  was  fruitless.  Afterwards,  in  the  ^ 
10th  year  of  the  reign  of  Elizabeth, — ^and  probably  when  both  deans 
were  dead, — questions  arose  as  to  the  validity  of  acts  done  by  them 
(in  granting  leases)  whilst  they  were  respectively  in  possession  of  the 
deanery.  The  observation  which  Lord  Campbell  makes  upon  this  case, 
is  this :  «  These  perplexing  questions  might  have  been  easily  solved  by 
the  doctrine  that  all  the  proceedings  subsequent  to  the  sentence  of  the 
archbishop,  were  null  and  void,  the  appeal  not  having  been  to  the  upper 
house  of  convocation :  but,  not  a  doubt  was  whispered  respecting  the 
appeal  having  been  duly  brought  to  the  King  in  chancery,  under  the 
4th  section  of  stat.  25  H.  8,  c.  19 :  and  full  effect  was  given  to  the 
sentences  pronounced  by  four  successive  commissions  of  delegates,  in 

(n)  See  Sir  H.  Nicholas's  NotUia  Butorieo.    Febniarj,  24  II.  8,  was  in  1533  of  tho  ccderi- 
astioal  year,  but  in  1532  of  the  oivil  year  (which,  until  1751,  extended  to  the  25Ui  of  March). 
It  was,  therefore,  rabsequent  to  May,  1632,  which  was  in  23  H.  8.    And  see  2  M.  A  O.  471  (6) 
(&  C.  L.  R.  Tol.  52). 
.   (6)  t.  c  in  Jannary,  1633^. 

(e)  Dyer,  273  a^  Waliond  v.  PoUard;  lb.  230  a»  HodgeaUns  v.  Taoker. 
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three  successive  reigns."  If  the  qnestion  had  been  raised  there, — ^which 
it  was  not, — ^it  might  have  been  successfully  urged  that  the  croivn  was 
not  interested  in  the  matter  at  all.  The  case,  therefore,  is  utterly 
worthless  as  an  authority,  opposed  to  those  already  adverted  to.  The 
next  case, — Waller  v.  Heseltine, — was  one  in  which  the  question  raised, 
was,  whether  or  not  it  was  too  late  to  object  to  the  propounding  of  a 
will.  There,  no  doubt,  the  crown  had  an  interest.  The  appeal  there,  it 
seems,  was  to  the  court  of  delegates.  The  objection  now  urged  escaped 
the  attention  of  the  learned  counsel  who  were  engaged  in  that  case,  as 
it  did  in  this  case  during  the  whole  time  of  the  pendency  of  thin  appeal. 
The  third  case, — Dyke  v.  Walford, — arose  with  reference  to  the  goods 
of  an  intestate  dying  within  the  Duchy  of  Lancaster.  The  appeal  there 
was  to  the  privy  council.  The  same  observations  apply  to  that  as  to  the 
other  cases  :  the  point  never  arose  :  there  was,  in  truth,  no  one  to  raise 
it, — the  Queen  being,  in  effect,  both  plaintiff  and  defendant.  [Wilde, 
C.  J. — The  question  arose  between  the  Queen  on  the  one  hand,  and  the 
*1^n  <^^"8olidated  fund  on  the  other.]  It  would  be  doing  *inju3tice  to 
^  the  very  learned  judges  who  took  part  in  the  discussion  of  these 
oases,  to  suppose  that  the  statutes  of  H.  8  were  present  to  their  minds ; 
for,  if  they  had  been,  they  must  have  mentioned  them. 

2.  The  only  remaining  question  is,  whether  this  is  a  case  in  which  the 
crown  has  an  interest :  and  upon  that  point  the  Court  of  Queen's  Bench 
has  pronounced  no  opinion.  It  is  difficult  to  see  how  it  can  be  said  that 
the  crown  is  not  interested,  seeing  that  the  matter  to  be  determined  is^ 
whether  or  not  the  presentee  of  the  crown  is  to  be  admitted  to  a  benefice 
in  the  gift  of  the  crown.  The  presentment  is  by  letters-patent :  the 
Queen  undoubtedly  has  an  interest  in  having  her  commands  obeyed.  In 
another  view,  the  crown  has  an  interest,  and  a  very  important  interest, 
in  the  matter.  If  the  bishop  succeed,  the  sentence  of  the  Court  of  Arches 
will  stand:  and  that  will  be  a  judgment  in  rem,  and  will  bar  the  crown 
from  bringing  a,  quare  impedit :  Spickett's  case,  5  Co.  Rep.  58,  1  Stark. 
Evid.  3d  edit.  p.  285,  where  the  whole  of  the  law  upon  the  subject  of 
judgments  in  rem,  is  elaborately  discussed.  It  is  enough  if  the  interest 
of  the  crown  only  comes  indirectly  into  question :  Bac.  Abr.  Prerogative 
(E.)  [WiLDB,  C.  J.,  referred  to  Rowe  v.  Brenton,  8  B.  &  C.  737  (E. 
0.  L.  R.  vol.  15),  3  M.  &  R.  133,  and  Talfourd,  J.,  to  Paddock  v.  For- 
rester, 1  Scott,  N.  R.  391,  1  M.  &  G.  583.]  Upon  a  motion  for  a  pro- 
hibition, where  there  is  any  reasonable  doubt,  the  practice  is,  to  allow 
the  party  to  declare  in  prohibition:  St.  John's  College  v.  Toddington, 
1  Burr.  198,  199.  Neither  property,  nor  liberty,  nor  life  will  be  safe, 
if  the  law  of  the  land  is  to  be  set  at  nought,  without  argument,  on  a  mere 
♦1^21  ^^^  *^  ®^^^  cause.(a)  Cur.  adv.  vult. 

•*       *WiLDE,  C.  J.,  now  delivered  the  opinion  of  the  court. 

(a)  Reference  was  also  made  to  the  Irish  act  of  28  H.  8,  o.  6,  intituled  "  an  act  of  appeals ; 
and  also  to  the  28  G.  3,  o.  32.    The  proTistons  of  these  acts  were  as  follows :— 
" '  Whore  diron  good  and  wholesome  laws  and  statates  be  made  and  established  within  the 
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*In  the  last  term,  this  court  was  moved,  on  behalf  of  the  Lord  [*133 
Bishop  of  Exeter,  for  a  rule  to  show  cause  *why  a  writ  of  prohi-  r*-i  04 
bition  should  not  issue,  to  be  directed  to  The  Bight  Honourable  ^ 
Sir  Hbrbbrt  Jennbr  Fust,  Knight,  the  Dean  of  the  Arches,  to  prohibit 

realm  of  England  for  the  adnuUing,  and  utter  taking  away  of  appeals  in  cases  spiritual  from  the 
biahop  of  Rome  and  see  apostolio,  and  such  other  as  claim  by  authority  of  the  same,  not  only 
for  great  speed  of  justice  to  the  King's  subjects  of  the  said  realm,  but  also  in  taking  away  the 
long  delays,  costs,  charges,  and  expenses  that  the  said  subjects  sustained  by  reason  of  such 
appeals ;  and  forasmuch  as  this  land  of  Ireland  is  the  King's  proper  dominion  of  England,  and 
nnited,  knit,  and  belonging  to  the  imperial  crown  of  the  same  realm,  which  crown  of  itself  and 
by  itself  is  fully,  wholely,  entirely,  and  rightfully  endowed  and  garnished  with  all  power, 
authority,  and  pre-eminence,  sufficient  to  yield  and  render  to  all  and  singular  subjects  of  the  same 
full  and  plenary  remedies  in  all  causes  of  strife,  debate,  contention,  or  division,  without  any  nat, 
proroeation,  appeal,  or  any  other  process  to  be  had,  made,  or  sued  to  any  foreign  prince  or 
potentate,  spiritual  or  temporal :'  Be  it»  therefore,  and  for  the  common  weal  of  the  subjects  of 
this  land,  ordained  and  enacted,  by  authority  of  this  present  parliament,  that  no  person  or  per^ 
BOOS,  subjects  or  resiants  of  this  land,  shall,  from  the  first  day  of  this  present  parliamenty  pursue, 
commence,  use,  or  exercise  any  manner  of  proTocations,  appeals,  or  other  process,  to  or  from  the 
bt!!hop  of  Rome,  or  from  the  see  of  Rome,  or  to  or  from  any  other  that  claim  authority  by  reason 
of  the  same,  for  any  manner  of  case,  grief,  or  cause,  of  what  nature  soerer  it  bo,  upon  the  pain 
that  the  offenders,  their  aiders,  connseUors,  and  abettors,  contrary  to  this  act,  shall  incur  and 
run  into  such  paines,  forfeitures,  and  penalties,  as  be  specified  and  contained  in  the  act  of  pro- 
Tision  and  pramunire,  made  in  the  realm  of  England  in  the  sixteenth  year  of  King  Richard  2, 
semetime  King  of  England  and  lord  of  Ireland,  against  such  as  procure  to  the  court  of  Rome,  or 
etoewhere,  to  the  derogation,  or  contrary  to  the  prerogatire  or  jurisdiction  of  the  said  crown  of 
England ;  and  that  no  manner  of  person,  subject  or  resiant  within  this  said  land,  shall  attempt, 
procure,  or  obtain  any  manner  of  process,  of  what  kind  or  nature  soeyer  it  be,  to  or  from  the 
sane  bishop  of  Rome,  or  court  of  Rome,  or  see  apostolic,  or  from  any  other  haring  authority  by 
the  same,  to  the  let  or  interruption  of  this  act^  or  anything  therein  contained,  nor  in  anywise 
obey  or  execute  within  this  land  such  manner  of  process,  upon  like  painos  and  forfeits  as  been 
abore  rehearsed. 

2.  '*  And  to  the  intent  that  the  subjects  and  resiants  of  this  land  shall  and  may  take  and  hear 
the  appeals  in  their  just  and  lawful  causes,  for  lack  of  justice  within  this  land,  be  it  further 
enacted,  by  authority  of  this  present  parliament,  that,  in  and  fur  all  manner  of  causes,  griefs,  and 
caaes,  as  they  or  any  of  them  were  wont  and  accustomed  to  hare  in  their  prorocations,  appeals, 
and  other  process,  in  cases  of  debate  and  contention,  to  or  from  the  bishop  of  Rome,  or  to  or  from 
the  see  apostolic,  or  court  of  Rome,  they  now,  being  grieved,  shall  have,  take,  and  use,  from  the 
first  day  of  this  present  parliament^  their  provocations,  appeals,  and  such  like  process,  to  the 
King  of  England  and  lord  of  Ireland,  His  heirs  and  successors,  or  to  His  or  their  lieutenant, 
depntie,  justice,  or  other  governor,  whatsoever  he  be,  of  this  land  of  Ireland  for  the  time  being, 
to  Ui»  or  their  court  of  chancery  within  the  same  realm  of  England  or  land  of  Ireland ;  and 
that,  upon  every  such  provocation,  appeal,  and  proce8s,made  to  the  King  of  England  and  lord  of 
Ireland,  and  to  His  heirs  and  successors,  the  chancellor  of  England,  or  keeper  of  the  great  seal 
for  the  time  being,  shaU  grant  a  commission  or  delegacy  to  some  discreet  and  well-learned  persons 
of  this  land  of  Ireland,  or  else  in  the  realm  of  England,  for  final  determination  of  aU  causes  and 
griels  contained  in  the  said  provocations  and  appeals,  and  in  the  principal  matter,  and  in  all  cir> 
oiunstanees  and  dependant  thereupon ;  and  that,  upon  every  such  provocation,  appeal,  or  process 
made  to  the  said  lieutenant>  deputie,  justice,  or  governor,  the  chancellor  of  this  said  land  of  Ire- 
land, or  keeper  of  the  great  seal  of  the  same  for  the  time  being,  by  the  assent  of  the  Chief  Jus- 
tices of  the  King's  Bench  and  Common  Place,  the  Master  of  the  Rolls,  and  the  under-treasurer 
of  the  said  land  for  the  time  being,  or  any  two  of  them,  so  as  the  said  under-treasurer  be  one, 
shall  grant  a  commission  or  delegacy  to  some  discreet  and  well-learned  persons  within  this  land 
of  Ireland,  for  final  determination  of  aU  causes  and  griefs  contained  in  the  said  provocation  and 
appeals,  and  in  the  principal  matter,  and  aU  circumstances  and  dependants  thereupon ;  which 
eommisaioners  so  named  shall  have  like  power  and  authority  in  all  manner  of  things  as  commis- 
sioneri  assigned  in  appeals  made  to  the  King's  highness  in  the  realm  of  England  have,  by  autho- 
rity of  their  oommission,  or  by  virtue  of  any  acts  made  for  appeals  within  the  said  realm ;  any 
fstreigtt  laws,  prohibitions,  inhibitions,  from  the  court  of  Rome,  customes,  usages,  prescription, 
or  any  other  things  to  the  oontmy  thereof  notwithstanding." 

"  An  aet  to  repeal  an  act  pusod  in  the  twenty-eighth  year  of  the  reign  of  King  Heniy  8  (28 
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^^  o  .^  him  '%'om  instituting  and  inducting  the  Rev.  George  Cornelius 
-*  Gorham  to  the  vicarage  and  parish  church  of  Brampford-Speke, 
in  the  county  of  Devon,  or  otherwise  executing  a  certain  order  of  the 
Queen  in  council  made  in  that  respect. 

This  motion  was  founded  upon  an  affidavit  which  stated  that  the  Queen 
is  the  patroness  of  the  vicarage  of  Brampford-Speke,  in  the  county  of 
Devon ;  that  Her  Majesty  duly  presented  the  said  George  Cornelius 
Gorham  to  the  said  vicarage ;  that  the  bishop  proceeded  to  examine  the 
said  G.  C.  Gorham  as  to  his  fitness  and  qualifications  for  admission,  as 
well  in  relation  to  his  faith  and  doctrine,  as  to  hb  learning,  morals, 
ability,  and  sufficiency,  according  to  the  laws  ecclesiastical  of  this  realm ; 
that  the  bishop  determined  that  the  said  G.  C.  Gorham  did  hold  doctrines 
and  opinions  contrary  to  the  true  Christian  faith,  and  contrary  to,  and 
inconsistent  with,  the  doctrines  of  the  Church  of  England,  the  thirty- 
nine  articles,  and  the  book  of  common  prayer  enjoined  by  the  act  of  uni- 
formity made  and  passed  in  the  thirteenth  and  fourteenth  years  of  the 
reign  of  King  Charles  the  Second,(a)  and  that,  by  reason  thereof,  the 
bishop  had  refused  to  admit  and  institute  the  said  G.  C.  Gorham  to  the 
said  vicarage;  that  the  said  G.  C.  Gorham  had  instituted  a  duplex 
querela  in  the  Arches  Court  of  Canterbury,  and  that  the  judge  of  that 
court  had  adjudged  and  determined  that  the  said  G.  C.  Gt)rham  did  hold 
such  unsound  doctrines  and  opinions,  and  was  therefore,  as  had  been 
imputed  to  him,  unfit  to  be  admitted,  instituted,  and  inducted  into  the 

G.  3,  0.  82  (Irish)),  entitled  'An  Act  of  Appeals/  and  to  enable  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissionen  for  the  cnstodj  of  the  Great  Seal  of  this  kingdom  for  the  time 
being,  to  issue  Commissions  of  Appeal  from  the  Coorta  of  the  Arehbishop  within  the  same." 

" '  Whereas  it  is  expedient  that  an  act  passed  in  this  kingdom  in  the  twenty-eighth  year  of  the 
reign  of  King  Heniy  8,  entitled  '  An  Act  of  Appeals,'  should  be  repealed,  and  that  provision  should 
be  made  for  issuing  commissions  of  appeal  ttom  the  oourts  of  the  archbishops  of  this  realm :' 
Be  it  enacted,  Ac,  that  the  said  recited  act  be,  and  the  same  is  hereby  repealed :  and,  for  lack  of  - 
justice  at  or  in  any  the  courts  of  the  archbishops  of  this  realm, 

S.  '*  Be  it  enacted  by  the  authority  aforesaid,  that  it  shall  and  may  be  lawftil  for  the  parties 
griered,  to  appeal  to  the  King's  majesty.  His  heirs  and  successors,  and  that,  upon  every  such 
appeal,  a  commission  shall  be  directed,  under  the  great  seal  of  this  kingdom,  to  such  persons  as 
shaU  be  named  by  the  King's  most  excellent  mi^^sty.  His  heirs  or  successors,  in  His  or  their  said 
omut  of  chancery,  to  hear,  and  definitely  determine,  such  appeals,  and  the  causes  concerning  the 
same,  and  in  such  form  as  hath  been  used  in  this  realm  on  appeals  to  the  King's  majesty  in  His  said 
omut  of  chancery :  which  commissioners  so  by  the  King's  most  excellent  mi^esty,  His  heirs  or 
suooessors,  to  be  named  or  appointed,  shall  have  fail  power  and  authority  to  hear  and  definitely 
determine  every  such  appeal,  with  the  causes  and  all  circumstances  concerning  the  same ;  and 
that  such  judgment  and  sentence  as  the  said  commissioners  shall  make  and  decree  in  and  upon 
any  such  appeal,  shall  be  good  and  efieotual,  and  also  definitive,  and  no  further  appeals  to  be  liad 
or  made  from  the  said  commissioners  for  Uie  same ;  and,  if  any  person  or  persons,  at  any  time 
alter  the  passing  of  this  act,  shall  provoke  or  sue  any  manner  of  appeals,  of  what  nature  or  eoo- ' 
dition  soever  they  be,  to  the  derogation  or  let  of  the  due  execution  of  this  act,  or  contrary  to  the 
same,  every  such  person  or  persons  so  doing,  their  aiders,  counsellors,  and  abettors,  shall  inenr 
the  pains  and  penalties  of  pntmunire,  specified  and  contained  in  the  act  made  in  the  realm  of 
Bngland,  in  the  sixteenth  year  of  the  reign  of  King  Richard  2,  against  such  as  sue  to  the  court  • 
of  Rome  against  the  King's  crown  and  prerogative  royaL 

8.  "And  be  it  declared  and  enacted,  by  the  authority  aforesaid,  that  all  commissions  which 
have  heretofore  issued  upon  appeals  to  the  King's  Mi^esty,  or  His  predecessors,  in  His  or  their 
oourt  of  chancery  of  this  realm,  and  all  proceedings  had  under  and  by  virtue  of  the  same,  shall 
be  deemed  valid  and  eifectaaly  to  aU  intents  and  pnrpMoc  iHwtMOver." 

(a)  13  ib  14  Car.  2, 0.  4. 
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said  vicarage,  and  that  the  said  suit  was  therefore  dismissedy  with  costs ; 
that,  thereapony  the  said  G.  C.  Gorham  had  appealed  to  Her  Majesty 
in  coancily  and  that  Her  Majesty  had  been  pleased  to  refer  the  petition 
to  the  ^judicial  committee  of  Her  privy  council ;  and  that  the  _^  o/* 
said  judicial  committee  had  reported  to  Her  Majesty  that  the  said  '- 
judgment  ought  to  be  reversed,  and  that  no  sufficient  cause  had  been ' 
shown  why  the  said  G.  C.  Gt>rham  should  not  be  admitted,  instituted, 
and  inducted,  and  that  the  cause  ought  to  be  remitted,  that  justice  might 
be  administered  in  that  behalf;  and,  further,  that  Her  Majesty,  by  an 
order  in  council,  had  ordered  and  directed  that  the  report  should  be  ob-  • 
.^rved  and  carried  into  execution ;  that  the  cause  had  been  remitted 
accordingly ;  that  the  official  principal  of  the  Arches  court  was  proceed- 
ing to  carry  the  report  and  recommendation  into  execution;  that  the. 
bishop  had  been  served  with  a  monition  to  return  the  letters-patent  of 
presentation  of  the  said  G.  0.  Gorham  to  the  Arches  court ;  that  the 
said  G.  G.  Gorham  would  be  admitted,  instituted,  and  inducted  by  the 
Archbishop  of  Canterbury,  unless  prevented  by  prohibition  from  this 
court ;  that  the  bishop  was  advised  that  Her  Majesty  had  no  authority ' 
to  refer  the  petition  to  the  judicial  committee  of  the  privy  council,  and 
that  the  judicial  committee  had  no  power  to  consider  the  matter  thereof, 
or  make  any  report  or  recommendation  thereon,  and  that  Her  Majesty 
had  no  power  to  make  the  order  in  council,  and  that  the  Archbishop  of  ' 
Canterbury  has  no  power,  either  by  himself,  or  to  authorize  any  other, 
to  admit,  institute,  and  induct  the  said  G.  C.  Gorham ;  that  the  judg- 
ment of  the  said  Dean  of  the  Arches  is  still  in  force  and  effect  as  a  valid : 
judgment ;  and  that  the  bishop  was  not  aware  that  the  said  G.  C.  Gor-  • 
ham  was  not  entitled  to  appeal  as  before  said. 

Such  are  the  facts  set  forth  in  the  affidavits :  and  the  grounds  upon ' 
which  prohibition  is  prayed,  are,  that  no  appeal  against  the  judgment 
of  the  Dean  of  the  Arches  in  this  case  lay  to  the  Queen  in  council,  or 
in  other  words,  to  the  judicial  committee  of  the  jHrivy  council ;  *but  |-^^  g.T 
that  an  appeal  from  the  judgment  of  the  dean  of  the  Arches  '- 
could  only  be  made  to  the  upper  house  of  convocation. 

This  question  depends  upon  the  construction  of  a  statute  made  and' 
passed  in  the  25th  year  of  the  reign  of  King  Henry  the  Eighth,(a) 
which  statute  must  be  construed  in  connexion  with  the  24  H.  8,  c.  12. 

By  the  statute  24  H.  8,  c.  12,  s.  2,  appeals  from  the  ecclesiastical 
courts  of  this  kingdom  were  prohibited  to  be  made  to  Rome,  in  the 
classes  of  causes  there  mentioned,  and  were  required  to  be  made  to  the 
tribunals  of  the  realm,  as  therein  stated :  and  by  section  9,  it  was  en- 
acted, that,  in  case  any  cause  within  the  classes  of  causes  therein  men- 
tioned should  touch  the  King,  the  party  grieved  should  appeal  from  any 
of  the  courts  mentioned  to  the  upper  house  of  convocation ;  and  the 
determination  of  the  said  upper  house  appertaining  to  the  King,  should 

(a)  S6  H.  8,  0.  le.    8april,llS(aX 
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be  taken  for  a  final  decree,  never  after  to  come  in  question  to  be  debated 
or  examined  in  any  other  court  or  courts. 

By  the  25  H.  8,  c.  19,  intituled  ('The  submission  of  the  clergy,  and 
restraint  of  appeals,"  it  is  enacted  (in  s.  3),  that,  after  the  day  therein 
named,  no  manner  of  appeals  should  be  made  out  of  the  realm,  in  any 
causes  or  matters  having  their  commencement  in  any  court  within  the 
realm,  of  what  nature^  condition^  or  quality  soever ;  but  that  all  manner 
of  appeals,  of  what  nature  or  condition  soever  they  should  be  of,  and 
what  cause  or  matter  soever  they  concern,  should  be  made  and  had  after 
8tMh  manner y  form,  and  condition  as  was  limited  to  appeah  in  the  causes 
mentioned  in  the  said  statute  of  the  24  ff.  8,  and  according  to  the  form 
and  effect  of  that  statute.     By  s.  4,  it  is  enacted,  that,  for  lack  of  justice 
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at,  or  in  the  courts  of  the  archbishops  of  this  realm,  or  *in  any  of 


the  King's  dominions,  it  should  be  lawful  for  the  parties  to  appeal 
to  the  King  in  chancery,  and  that  a  commission  should  thereupon  issue 
to  certain  persons  to  hear  and  determine  the  same,  and  whose  deternu- 
nation  should  be  definitive,  and  no  further  appeal  should  be  had.  By  s. 
6,  all  appeals  thereafter  to  be  had  or  taken  from  abbots,  priors,  &g.,  of 
houses  and  places  exempt,  in  such  cases  as  they  might  aforetimes  make 
immediate  appeal  to  the  Pope,  in  all  such  cases  the  parties  should  have 
their  appeal  to  the  King  in  chancery,  in  like  manner  and  form  as  before 
was  used  to  the  see  of  Rome. 

The  present  application  does  not  relate  to  a  cause  within  either  of  the 
enumerated  classes  of  causes  in  the  statute  of  24  H.  8,  but  refers  to  an 
appeal  prescribed  and  regulated  by  the  statute  of  the  25  H.  8 ;  and  such 
application  mainly  depends  upon  the  construction  of  such  latter  men- 
tioned statute :  and  two  principal  questions  occur  to  be  considered, — 
first,  whether  the  9th  section  of  the  statute  of  24  H.  8,  which  enacts, 
that,  in  any  cause  within  either  of  the  enumerated  classes  of  causes, 
which  shall  touch  the  King,  the  appeal  shall  be  made  to  the  upper  house 
of  convocation,  is  to  be  deemed  to  be  incorporated  in,  or  to  control,  the 
statute  of  25  H.  8 ;  and,  if  it  shall  be  found  that  such  is  the  correct  con- 
struction of  the  statute  of  the  25  H.  8,  then  a  second  question  will  arise, 
vis.  whether  this  is  a  case  which  touches  the  Queen. 

In  considering  the  question  whether  the  9th  section  of  the  statute  of 
24  H.  8  ought  to  be  deemed  to  be  incorporated  in,  and  to  control,  the 
statute  of  25  H.  8,  it  is  to  be  observed,  that,  where  it  was  intended  by 
the  statute  of  24  H.  8  to  make  a  distinction  in  the  course  to  be  pursued 
in  appeals  in  causes  which  should  touch  the  King,  from  that  which 
was  to  be  pursued  in  all  others,  it  was  done  in  express  terms  by 
the  9th  section  of  that  statute;  and  that  provision, — with  whatever 
^1  ^QT  *^^^  ^^  motive  it  was  adopted, — could  not  have  becfn  out  of 
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mind  on  the  framing  of  the  statute  of  25  Hen.  8. 


Further,  it  is  to  be  noted,  that  the  3d  section  of  the  25  H.  8,  c.  19,  is 
altogether  general  or  universal  in  its  terms;  such  terms  being,  «<that 
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all  manner  of  appeals,  of  what  nature  or  condition  they  should  be,  or 
iirhat  cause  or  matter  soever  they  should  concern,  should  be  made  after 
such  manner,  form,  and  condition  as  had  been  linuted  for  appeals  in  the 
causes  mentioned  in  the  24  H.  8,  and  according  to  the  form  and  effect 
of  that  statute."  The  words  of  this  section  which  are  relied  upon  as 
having  the  effect  of  incorporating,  by  implication,  that  which  had  been 
enacted  by  distinct  expression  in  the  former  statute,  viz.  the  appeal  to 
the  convocation,  in  matters  which  touched  the  King,  are  the  following, 
— <<  after  such  manner,  form,  and  condition  as  is  limited  for  appeals  to 
be  had  and  prosecuted,  by  the  statute  of  24  H.  8."  It  is,  therefore,  to 
be  ascertained,  first,  what  was  the  <<  manner  and  form"  limited  for  ap- 
peals by  the  statute  of  24  H.  8. 

These  words  <<  manner  and  form,"  found  in  the  5th  section,  in  limit- 
ing the  appeals,  are  thus  used, — <«  they  (that  is  the  parties  to,  whom  the 
appeal  has  been  given)  shall  and  may  from  thenceforth  take,  have,  and 
use  their  appeals  within  this  realm,  and  not  elsewhere,  in  manner  and 
form  as  hereafter  ensueth,  that  is  to  say,"  &c.  The  statute  then  pro- 
ceeds to  state,  in  substance,  that  all  appeals  from  the  archdeacon  are  to 
be  made  to  the  bishop ;  and,  if  commenced  before  the  bishop,  then,  within 
fifteen  days,  to  the  archbishop,  and  there  to  be  definitively  adjudged ;  and, 
if  commenced  before  the  archdeacon,  or  commissary  of  any  archbishop, 
then,  within  fifteen  days,  to  the  Court  of  the  Arches,  or  Audience,  of  the 
archbishop,  and  from  the  Court  of  Arches  to  the  archbishop,  there  to  be 
definitively  determined. 

These  provisions  are  inserted  in  the  printed  statute  *as  three  r*i  40 
sections ;  but  they  are,  in  truth,  parts  of  the  5th  section,  and  ^ 
indicate  the  respective  modes  of  appeal,  and  the  times  within  which  the 
appeals  referred  to  in  the  5th  section  were  to  be  respectively  made. 

In  a  subsequent  section,  preceded  by  distinct  words  of  enactment,  is 
a  provision  <^  that  any  cause  within  the  enumerated  classes,  which  should 
be  commenced  before  an  archbishop, should  be  finally  determined  there." 
Then  follows  the  9th  section, — ^also  preceded  by  express  and  distinct 
words  of  enactment, — in  which  an  appeal  is  given  to  the  convocation, 
in  causes  in  which  the  King  is  touched. 

The  manner  and  form  mentioned  in  the  statute  of  the  24  H.  8  would 
not  appear  to  have  reference  to  the  appeal  given  in  suits  which  touched 
the  King. 

The  word  <<  condition"  remains  to  be  considered. 

This  word  «  condition"  is  to  be  found  also  in  the  statute  of  the  24  H. 
8 ;  and  a  reference  to  that  statute  for  its  meaning, — proper  in  any  case, 
as  being  the  language  of  a  statute  in  pari  materidj — becomes  the  more 
appropriate  on  this  occasion,  as  the  statutes  are  ancient,  and  the  lan- 
guage not  that  of  modern  legislation. 

The  2d  section  of  that  statute,  after  enacting  that  the  causes  therein 
mentioned  should  be  determined  within  the  King*s  jurisdiction,  and  not 
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elsewhere,  proceeds  to  state  that  the  same  shall  be  determined  in  such 
coarts  spiritual  and  temporal  as  the  natures,  «  conditions,"  and  qualities 
of  the  cases  and  matters  should  require.  The  word  <<  condition"  there 
IS  not  used  in  the  more  common  modern  sense  of  (^  restriction"  or  <<  quali- 
fication," but  in  that  of  «  character,"  "  state,"  or  «  quality :"  and  the 
object  of  its  introduction  is  obviously  rather  to  amplify  than  qualify  the 
other  language.  And  so  here,  we  think  that  the  word  «  condition"  in 
this  8d  section  of  the  25  H.  8  had  reference  to  the  character  and  nature 
^-iA-i-i  ^f  ^^6  causes  to  which  the  ♦enactment  was  directed,  and  did  not 
^  point  at  any  restriction  or  exception  in  the  case  of  the  crown. 

It  would  seem,  therefore,  that  the  words  «  manner,  form,  and  condi- 
tion," in  the  3d  section  of  the  25  H.  8,  were  intended  to  incorporate 
the  manner  of  proceeding  in  appeals  in  general  indicated  by  the  former 
statute,  both  as  to  time  and  other  circumstances,  but  not  to  re-enact  a 
particular  provision  in  that  statute  distinct  from  the  general  manner 
and  form  of  appeals,  to  which  those  words  made  no  particular  reference. 

At  any  rate  the  words  may  be  thus  construed :  it  is  a  construction 
which  satisfies,  if  it  does  not  exhaust,  them  :  and,  in  such  a  case,  it  may 
be  doubted  whether  we  are  at  liberty  to  give  them  a  larger  signification, 
in  conformity  with  the  rule  of  law  which  requires  that  the  crown  should 
be  touched,  if  at  all,  by  express  words. 

But  this  is  a  question  we  are  not  called  upon  to  decide ;  for,  in  our 
opinion,  the  section  which  follows,  explained  by  the  usage  in  several 
cases,  precludes  any  reasonable  doubt. 

The  4th  section  enacts,  in  general  terms,  that,  <<  for  lack  of  justice  in 
any  of  the  courts  of  the  archbishops,"  it  should  be  lawful  for  the  parties 
aggrieved  to  appeal  to  the  King  in  chancery ;  whereupon  the  commission 
therein  mentioned  was  to  issue,  to  determine  the  same.  There  seems  no 
ground  to  authorize  a  court  of  law,  in  construing  this  section,  to  engraft 
so  important  a  restriction  or  condition  in  it  as  that  contended  for, — 
there  being  nothing  ambiguous  in  the  language  of  the  section  itself,  nor 
any  reference  to  matter  extrinsic,  from  which  such  an  intention  can 
reasonably  be  implied.  To  adopt  the  construction  contended  for,  would 
be^  to  decide  that  an  enactment  distinct  and  without  exception  in  itself, 
is  to  be  controlled  and  limited  by  the  more  than  doubtful  implication  to 
be  drawn  from  a  previous  section ;  and  this  in  respect  of  the  crown, 
♦14^1  ^'^°®®  *prerogatives,  it  is  said,  are  not  to  be  affected  by  general 
^-^  words  or  intendment. 

There  are  some  other  considerations  which  throw  light  on  this  con- 
clusion. 

The  6th  section  provides  that  appeals  from  the  jurisdiction  of  abbots, 
priors,  and  other  heads  of  monasteries,  and  governors  of  other  houses 
and  places  exempt,  which  before  the  statute  might  be  made  immediately 
to  Rome,  should  thereafter  be  made  to  the  King  in  chancery,  in  like 
manner  as  they  had  been  used  before  to  be  made  to  the  see  of  Rome ; 
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such  appeals  to  be  determined  bj  the  like  commission  as  before  men- 
tioned. This  section  is  also  free  from  any  exception,  in  appeals  touch- 
ing the  King:  and  it  does  not  seem  reasonable  to  suppose,  that,  if 
appeals  to  the  conyocation  were  to  be  made  in  cases  touching  the  King, 
under  the  8d  and  4th  sections,  they'wonld  not  have  been  equally  ap- 
plied to  appeals  referred  to  in  the  6th  section. 

It  thus  appears  to  the  court  that  the  true  construction  of  the  statute 
26  H.  8,  c.  19,  irhich  applies  to  the  appeal  that  has  been  made  in  this 
ease,  is,  that  appeals  in  all  cases  under  that  statute  may  be  made  to  the 
Queen  in  council,  whether  the  causo  in  which  such  appeal  may  arise, 
shall  or  shall  not  touch  the  crown ;  and  that,  therefore,  under  the  au- 
thority of  the  subsequent  8tatute,(a)  the  appeal  was  properly  referred 
to  the  judicial  committee  of  the  privy  council. 

In  order  to  estimate  the  weight  which  ought  to  be  given  to  the  argu- 
ments and  authorities  which  have  been  presented  to  our  consideration, 
in  support  of  a  different  construction,  we  have  thought  it  right  to  ascer- 
tain by  what  construction  appeals  have  been  regulated,  since  the  passing 
of  the  statutes,  in  causes  touching  the  crown.  And  we  find  that  the 
course  and  practice  has  been  uniform,  that  appeals  in  causes  touching 
the  crown  *have  been  made  to  the  King  in  chancery,  or  King 
in  council,  and  determined  by  the  court  of  delegates.  And, 
after  due  inquiry  and  investigation,  no  instance  has  been  discovered  of 
an  appeal  in  such  cases  to  the  convocation.  And  the  report  made  to 
us,(i)  that  no  such  instance  can  be  found,  derives  great  confirmation 
from  the  circumstance  that,  notwithstanding  the  great  interest  this 
case  has  excited,  and  the  great  ability  and  industry  that  have  been 
exercised  in  the  course  of  its  prosecution,  the  applicant's  counsel  havo 
not  suggested  that  any  instance  has  occurred  of  such  appeal  to  the  con- 
vocation. 

The  several  cases  of  appeals  to  the  delegates  are  proper  to  be  adverted 
to. 

There  is  a  case  of  The  King  v.  Pigeon,  which  was  an  appeal  by  the 
King's  proctor,  on  behalf  of  the  crown,  to  the  delegates,  and  in  which, 
on  the  a2d  of  May,  1677,  sentence  was  given.  The  appeal  was  heard 
before  Wild,  then  a  judge  of  the  Queen's  Bench,  Atkins,  a  baron  of  the 
Exchequer,  and  five  civilians.  It  appears  that  there  was  a  sentence  re- 
mitting the  cause, — the  King's  proctor  dissenting. 

The  case  of  The  King  v.  Elbow  was  heard  in  February  and  March, 
1696,  before  Tbeby,  chief  justice  of  the  King's  Bench,  Rokeby  and 
TuRTOX,  judges  of  the  Common  Pleas,  Oxbndon,  judge  of  the  Arches 
court.  Hedges,  judge  of  the  Admiralty,  and  three  civilians.  The  crown 
claimed  to  be  entitled  to  the  property  of  the  deceased,  upon  the  ground 
of  his  having  died  a  bachelor,  without  having  kin.     One  party  claimed 

(a)  2  A  3  W.  4,  o.  02,  8.  3,  and  3  A  4  W.  4,  c  41,  s.  3. 
{b)  By  MMter  arifflth. 
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under  a  mmcupative  will,  and  another  party  claimed  under  a  written 
will.  The  decision  of  the  Prerogative  court  was  in  favour  of  the  written 
will.  The  King  appealed  from  ^t  judgment.  The  case  was  heard 
♦1441  *^^f^'^®  *^®  delegates,  who  also  pronounced  for  the  written  will, 
^  and  affirmed  the  sentence  of  the  Prerogative  court. 

The  case  of  The  King  t^.  Tnrke  and  others  was  heard  on  the  8d  of 
February,  1695-6,  before  Sir  William  Ellis,  knight,  and  four  civilians. 
*  The  crown  in  this  case  also  claimed  the  goods  of  an  intestate,  upon  the 
absence  of  kin.  The  cause  had  been  heard  before  Sir  Leoline  Jenetns, 
the  judge  of  the  Prerogative  court.  The  King's  proctor  appealed  from 
the  sentence  to  the  delegates ;  all  parties  appeared,  without  objection  to 
the  jurisdiction.  The  case  was  heard  before  the  delegates ;  but  the  crown 
did  not  appear  at  the  hearing :  and  the  sentence  was  affirmed. 

The  case  of  The  King  v.  Weedon  and  Shales  was  heard  on  the  5th 
of  March,  1697,  before  the  chief  justice  of  the  King's  Bench,  a  judge 
of  the  King's  Bench,  and  a  judge  of  the  Common  Pleas,  the  Official 
Principal  of  the  Arches  court,  the  judge  of  the  Admiralty,  and  three 
civilians.  The  case  related  to  the  effects  of  Francis  Le  Peyra,  who  was 
a  native  of  France,  but  who  died  in  London,  having  left  a  will  bequeath- 
ing various  legacies  to  alien  enemies,  and  appointed  his  brother,  John 
Le  Peyra,  sole  executor  and  residuary  legatee ;  and,  in  case  of  his  death 
before  the  will  should  be  executed,  he  appointed  Weedon  and  Shales 
executors.  The  crown  claimed  that  administration  should  be  granted 
to  its  nominee,  by  reason  that  John  Le  Peyra,  who  had  been  appointed 
executor  and  residuary  legatee,  and  the  other  legatees,  were  all  alien 
enemies.  Weedon  and  Shales  appeared,  and  prayed  for  probate  to  be 
granted  to  them ;  and  the  judge  of  the  Prerogative  court  decreed  admi- 
nistration with  the  will  annexed  to  be  granted  to  Weedon  and  Shales. 
The  King's  proctor  appealed  to  the  King  in  chancery,  and  the  case  was 
heard  by  commission,  before  the  delegates,  who  pronounced  for  the  ap- 
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peal,  and  condemned  '^'Weedon  and  Shales  to  20/.  expenses.    John 


Le  Peyra  died  before  the  will  was  executed ;  whereupon  probate 
was  decreed  by  the  judge  to  Weedon  and  Shales,  the  executors. 

In  the  case  of  Waller  and  Smyth  v.  Heseltine  and  Burgh,  1  Phillimore, 
170,  the  crown  claimed  the  goods,  upon  the  ground  that  Newport  had  died 
intestate,  and  was  a  bastard.  One  party  propounded  a  will,  and  claimed 
as  executors ;  another  party  claimed  as  next  of  kin,  on  the  ground  of  in- 
testacy. The  crown  claimed  to  suspend  the  proceedings  as  between  it 
and  the  next  of  kin,  until  the  suit  between  the  next  of  kin  and  the 
executors  should  be  determined.  The  court  ordered  the  proceedings  to 
go  on  in  pari  passu.  The  case  was  afterwards  heard  before  Sir  William 
Wynn,  the  judge  of  the  Prerogative  court,  on  the  4th  of  December, 
1792,  when  he  decreed  letters  of  administration  to  Waller  and  Smyth, 
surviving  executors  of  James  Smyth,  one  of  the  next  of  kin  of  the  de- 
ceased.    The  King's  proctor  appealed  to  the  delegates :  the  parties 
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appeared,  without  objectioD,  to  the  jurisdiction.  The  usual  libel  of  appeal 
and  process  were  brought  in ;  and  an  allegation  was  afterwards  brought 
in  by  the  King's  proctor,  in  support  of  the  claim  of  the  thrown.  The 
delegates,  at  the  prayer  of  the  respondents,  affirmed  the  sentence,  and 
remitted  the  cause;  the  King's  proctor  not  appearing,  and  having,  on 
the  20th  of  July,  1797,  declined  further  to  prosecute  the  appeal.  The 
delegates  were  Mr.  Baron  Taompson  and«certain  civilians. 

There  is  another  case,  to  which  reference  should  be  made.  That  is 
the  case  of  Walrond  v.  Pollard,  Dyer,  278  a,  which  has  been  referred 
to  by  the  name  of  Goodman's  case.  In  that  case,  the  crown  had  nomi- 
nated Goodman  dean  of  the  cathedral  church  of  Wells,  who  afterwards 
'^'accepted  the  prebend  of  Wyveliscombe  in  the  same  church,  and  r^^HAA 
in  consequence  was  subsequently  deprived  of  the  deanery  by  the  ^ 
bishop,  by  virtue  of  the  King's  lettenhpatent  of  visitation  of  the  dean 
and  chapter  there.  Goodman  appealed  from  that  sentence  to  the  arch- 
bishop of  Canterbury,  who  affirmed  the  sentence  of  deprivation ;  and, 
in  consequence,  Goodman  appealed  to  the  King ;  and  the  two  previous 
sentences  were  affirmed, — ^and,  of  course,  under  a  commission  of  dele- 
gates. In  the  reign  of  Mary,  a  commission  at  the  suit  of  Goodman  was 
granted  to  four  delegates,  who  reversed  the  two  sentences  which  had 
been  pronounced,  and  restored  Goodman.  Turner, — ^who  had  been  ap- 
pointed to  the  deanery  by  King  Edward  the  Sixth,  upon  the  deprivation 
of  Goodman,  and  who  had  himself  been  deprived  by  the  subsequent 
sentence  of  the  delegates  in  the  reign  of  Mary, — ^in  the  reign  of  Eliza- 
beth obtained  a  new  commission  to  delegates ;  and,  under  that  commis- 
sion, the  sentence  by  which  Goodman  had  been  restored  was  reversed, 
and  Turner  was  restored.  Subsequently,  upon  the  petition  of  Goodman, 
a  further  commission  was  granted  to  other  delegates,  who  affirmed  the 
last  preceding  sentence ;  after  which,  Goodman  died.  It  appeared  that 
Goodman  had  granted  certain  leases :  and  two  questions  arose  in  the 
cause, — first,  whether  Goodman  was  dean  at  the  time  he  granted  the 
leases, — secondly,  whether  the  leases  required  confirmation  by  the  King. 
It  has  been  said  that  the  case  is  not  perfectly  intelligible ;  and  it  may 
be  so  in  certain  respects :  but,  whatever  ambiguity  may  appear  in  re- 
spect of  some  parts  of  the  case,  there  is  none  in  regard  to  the  facts  which 
have  any  bearing  upon  the  present  case :  and  they  are — that  the  crown 
was  the  patron  of  the  deanery,  and  had  appointed  Goodman ;  and  that, 
upon  his,  Goodman's,  being  deprived,  he  appealed  to  tho  archbishop, 
and  afterwards  from  the  archbishop  to  the  King,  upon  which  appeal 
'*'the  sentences  of  deprivation  were  affirmed ;  which  affirmation  r^^-i  ^ir 
must,  of  course,  have  been  by  delegates.  There  were  also  three  ^ 
subsequent  appeals  against  the  sentence  of  deprivation,  and  all  to  delegates. 
The  first  appeal  was  in  the  reign  of  Edward  the  Sixth, — a  period  very 
proximate  to  the  passing  of  the  statutes  in  question,  jthe  second  was  in 
the  time  of  Mary,— during  whose  reign  the  statutes  of  24  H.  8,  c.  12,  and 
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25  H.  8,  c.  19,  did  not  exi8t.(a)  And  the  third  and  fourth  appeals  were 
in  the  reign  of  Elizabeth, — ^in  the  first  year  of  whose  reign  the  statutes 
in  question  were  re-enacted  and  reviyed.(i)  And  this  case  must  hare 
occurred  soon  after  the  revival  of  those  statutes.  And  the  case  itself, 
containing  the  statement  of  those  appeals  to  the  delegates,  is  reported 
by  Lord  Chief  Justice  Dybr,  to  whose  authority  Lord  Gokb  refers  in  his 
Fourth  Institute,  which  has  been  cited,  and  who  became  chief  justice 
about  the  time  the  reviving  statute  passed, — having  been  a  judge  some 
years  before.  The  first  reported  case,  therefore,  which  has  any  relation 
to  the  question,  must  have  occurred  some  time  before  the  10th  of  Eliza- 
beth, and  the  last  case,  in  the  year  1792. 

The  cases  referred  to, — excepting  Goodman's  case, — it  will  be  observed, 
all  occurred  in  causes  testamentary ;  being  a  large  class  named  in  the 
statute  of  24  H.  8,  c.  12 ;  and  yet  the  appeals,  being  made  after  the  25 
H.  8,  c.  19,  were  made  to  the  delegates,  and  not  to  the  convocation. 
This  course  clearly  would  not  have  been  pursued,  if  the  9th  section  of 
the  24  H.  8  had  been  deemed  to  be  in  force,  to  the  exclusion  of  the 
appeal  given,  by  the  statute  25  H.  8,  c.  19,  to  the  King  in  chancery:  and, 
if  such  was  the  construction  in  relation  to  the  enumerated  causes  in  the 
statute  24  H.  8,  d  fortiori  the  appeal  in  the  present  case  to  the  delegates, 
which  is  under  the  statute  of  25  H.  8,  is  free  from  objection. 
♦14.R1  *'^^^  ^^®  cases  which  have  been  named,  except  the  last,  reported 
-*  in  1  Phillimore,  170,  occurred  when  the  court  of  the  convocation 
was  in  more  active  operation  than  it  has  been  in  modern  times,  and  were 
heard  before  eminent  judges :  and  it  cannot  reasonably  be  doubted  that 
reference  must  have  been  had  to  the  statutes  in  question,  and  their  true 
construction  considered ;  and  that  either  no  doubt  was  entertained  that 
the  appeals  to  the  delegates  were  well  founded,  even  though  the  crown 
was  touched  by  them,  or  that  the  construction  must  have  been  discussed 
and  determined  upon  judicially.  In  either  view,  they  are  consistent 
with  the  construction  now  adopted  by  the  court,  and  inconsistent  with 
any  other. 

In  the  case  which  is  reported  in  1  Phillimore,  170,  Sir  William  Scott 
was  the  King's  advocate  who  appealed  on  his  behalf, — one  of  the  last 
persons  likely  to  have  prosecuted  an  appeal  on  behalf  of  the  crown  to 
a  wrong  tribunal,  or  to  have  been  unacquainted  with  the  statutes  in 
question. 

In  support  of  the  present  application,  in  addition  to  the  arguments 
offered  upon  the  construction  of  the  statutes,  it  was  stated  that  there 
was  a  succession  of  authority  in  text-books,  truly  said  to  be  of  great 
authority :  but  it  will  appear,  in  fact,  that  all  the  passages  cited  subse- 
quently to  the  time  of  Lord  CoKB,  are  referable  to  the  single  authority 
of  the  Fourth  Institute ;  and  most,  if  not  all,  of  them  expressly  refer 
to  it.     And  it  appears  to  us,  that  the  effect  of  the  several  passages 

(a)  Kopealed  1  A  2  P.  A  M.  c  8.  (6)  1  Eliz.  c.  1. 
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qnoted  has  not  been  correctly  appreciated ;  and  that,  upon  due  exami- 
nation they  mil  not  be  found  entitled  to  the  reliance  which  has  been 
placed  upon  them.  It  is  necessary,  therefore,  accurately  to  examine  the 
effect  of  the  passages  in  the  Fourth  Institute :  and  it  will  appear  that 
Lord  CoEB  detailed  successively  the  provisions  of  two  several  acts  of 
parliament ;  and  what  Lord  '^'Coke  has  stated  as  the  provisions 


of  one  statute,  the  subsequent  text-writers  have  adopted  as  the 
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joint  result  of  both  statutes, — a  result  upon  which  Lord  Coke  himself 
expressed  no  opinion. 

There  are  several  passages  in  the  Fourth  Institute  relevant  to  this 
subject. 

The  first  is  to  be  found  in  Cap.  74,  p.  823,  under  the  h^ad  of  «  Courts 
of  Convocation"  In  the  margin,  the  24  H.  8,  c.  12,  and  1  Eliz.  c.  1, 
are  noted ;  and,  opposite  to  these  statutes,  and  plainly  only  referring  to 
them,  the  text  states, — <<  If  any  cause  shall  depend  in  contention  in  any 
ecclesiastical  court,  which  may  or  shall  touch  the  King,  the  party  grieved 
shall  or  may  appeal  to  the  upper  house  of  convocation."  And  it  is  to 
be  observed  that  this  passage,  which  refers  to  the  24  H.  8,  c.  12,  inac- 
curately states,  that,  by  that  statute,  if  any  came  shall  depend,  touching 
the  King,  appeal  shall  be  to  the  upper  house  of  convocation ;  whereas, 
that  statute  applies  only  to  certain  classes  of  causes  there  enumerated. 
The  1  Eliz.  c.  1,  is  only  referred  to,  because  it  repealed  a  repealing 
statute  passed  in  the  reign  of  Philip  and  Mary,  and  revived  the  24  H. 
8,  c.  12,  and  25  H.  8,  c.  19,  and  other  statutes. 

In  p.  337  of  the  Fourth  Institute,  under  the  title  of  *«  The  Court  of 
the  Arches  of  the  Archbishop  of  Canterbury^"  after  speaking  of  the 
judge  of  the  court,  the  text  states, — «( He  hath  ordinary  jurisdiction  in 
spiritual  causes  in  the  first  instance,  and,  by  appeal,  through  the  whole 
province  of  Canterbury,  as  it  appeareth  by  the  statute  of  24  H.  8,  c. 
12.  And  from  this  court  of  the  Arches  the  appeal  is  to  the  King  in 
chancery,  by  the  said  act  of  the  25  H.  8."  It  is  to  be  observed,  that, 
in  this  passage,  which  refers,  not  to  one  of  the  statutes  only,  but  to 
both,  the  appeal  is  stated  to  be  to  the  King  in  chancery,  in  general 
terms,  and  not  as  subject  to  any  restriction  to  cases  that  touch  the  King. 

♦In  page  339,  iinder  the  head  of  «  The  Court  of  Delegates,  r-^^  ^a 
€md  consequently  ofappeals,"  there  is  noted  in  the  margin  the  ^ 
statute  of  25  H.  8,  c.  19 ;  and  the  text  opposite  states  that  « the  court 
sits  upon  appeals  to  the  King  in  chancery  in  three  causes, — first,  when 
sentence  is  given  in  any  ecclesiastical  cause  by  the  archbishop  or  his 
official, — secondly,  when  any  sentence  is  given  in  any  ecclesiastical 
cause  in  places  exempt, — thirdly,  when  a  sentence  is  given  in  the  Ad- 
miralty court.''  Thus,  the  three  classes  of  causes  are  treated  as  subject 
to  the  same  appeal,  with  no  exception  ;  it  being  quite  obvious  that  the 
second  and  third  classes  have  no  relation  to  the  court  of  convocation. 

In  another  passage  in  p.  839,  Lord  Coke  states,  «<  that,  as  appeals 
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are  grotmded  upon  acts  of  parliament,  it  will  be  pertinent  to  set  down 
the  resolution  of  the  judges,  and  of  the  learned  in  eecleaia^tical  laWj 
which  doth  sum  up  in  what  causes,  from  what  courts,  and  in  what  time, 
appeals  are  to  be  made,  and  other  necessary  incidents  concerning  the 
same,  as  the  Lord  Dtbr,  under  his  own  hand,  hath  reported."  And, 
after  this  passage,  and  under  the  head  of  ^^  Appeals^'*  is  noted  in  the 
margin  the  statute  of  24  H.  8,  c.  12,  and  <<  that  in  causes  testamentary, 
&c.,  appeals  from  the  archdeacon  shall  be  to  the  bishop,  and  from  the 
bishop  to  the  archbishop,  and  no  further,"  and  proceeds,  under  the  word 
<</fefn,"  <<from  the  archdeacon  or  commissary  of  the  archbishop,  to 
the  arches,  &o."  Opposite  to  this  passage,  in  the  margin,  are  the  words 
.  <<  See  infra.  This  is  altered  by  the  statute  of  25  H.  8,  in  the  next 
page."  Then  follows — ^^Item^  where  the  matter  toucheth  the  King,  the 
appeal  is  to  be  made  to  the  higher  convocation  house  of  that  province, 
and  no  further,  to  be  finally  there  determined."  Then  again  is  quoted 
in  the  margin  the  25  H.  8,  c.  19 :  and,  opposite  to  that  quotation,  in 
^.._  the  text,  are  the  words,  «  A  general  prohibition  that  no  appeals 
^  '''shall  be  pursued  out  of  the  realm,  to  Rome  or  elsewhere.  Item. 
A  general  clause,  that  all  manner  of  appeals,  what  matter  soever  they 
concern,  shall  be  made  in  such  manner,  form,  and  condition  within  the 
realm,  as  it  is  above  ordered  by  the  24  H.  8,  in  the  three  causes  afore- 
said, viz.  from  the  archbishop's  court  to  the  King  in  his  chancery,  where 
a  commission  shall  be  awarded  for  the  determination  of  the  said  appeal ; 
and  from  thence  no  further."  And,  again,  in  the  margin  is  a  note — 
<<  See  the  page  precedent."  <<  Item.  That  persons  exempt  shall  likewise 
pursue  their  appeal  in  the  chancery,  ut  suprdj  and  not  to  the  archbishop." 
The  author  here  has  merely  been  setting  down  the  effect  of  the  statutes, 
in  succession :  and,  when  he  speaks  of  appeals  to  the  convocation,  it  is 
under  the  head  of  the  statute  of  the  24  H.  8. 

It  was  not  understood,  when  the  motion  was  made,  that  the  passages 
then  read  referred  to  particular  statutes  noted  in  the  margin :  and,  in 
fact,  there  is  no  passage  to  be  found  importing  that  an  appeal  to  the 
convocation  is  given  in  any  case  whatever  under  the  25  H.  8,  c.  19. 

Such  are,  it  is  believed,  all  the  passages  in  the  Fourth  Institute 
which  have  any  relation  to  this  subject. 

The  next  authority  referred  to  was  Bacon's  Abridgment, (a)  ^^Of 
appealing  from  an  inferior  to  a  superior  court."  It  is  there  said,  that, 
«  by  the  24  H.  8,  c.  12,  from  the  archdeacon's  court,  the  appeal  is  to 
the  bishop :  but,  when  the  cause  is  commenced  before  an  archdeacon, 
or  any  archbishop,  or  his  commissary,  the  appeal  is  to  the  Court  of 
Arches."  It  is  then  stated,  that,  « by  the  25  H.  8,  c.  19,  the  appeal 
from  the  Prerogative  court  is  to  the  King  in  chancery,  who  appoints 
delegates,  by  commission,  to  hear  and  determine  the  appeals."     «  And 

(a)  TlUe  EedetiMtieal  Oaurt§  (B). 
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it  seems  by  the  said  statute,  that  an  appeal  from  the  ^Arches  is  ^^^  .^ 
to  be  to  the  King  in  chancerj."  There  is  a  reference  in  this  '- 
last  paragraph  to  the  margin,  in  which  there  is  a  note  stating,  « that,  hj 
the  24  H.  8,  c.  12,  snch  appeal  is  to  be  to  the  archbishop;  and  so  is  the 
Fourth  Institute,  341."  The  text  then  proceeds  thus : — ^Also,  bj  the  25 
H.  8,  c.  19,  appeals  of  the  court  of  peculiars,  or  places  exempt,  shall 
be  henceforth  into  the  chancery.  I^  the  matter  concerns  the  King,  the 
appeal  must  be  to  the  higher  house  of  convocation."  In  the  margin  is 
quoted  as  the  authority  for  this  statement,  4  Inst.  839,  840,  which,  as  has 
been  before  observed,  does  not  purport  to  be  an  authority  that  appeals 
under  the  25  H.  8,  c.  19,  touching  ijie  King,  are  to  the  convocation,  but 
rather  the  contrary :  and  in  Bacon's  Abridgment,  in  the  passage  previous 
to  the  statement  referred  to,  when  speaking  expressly  of  the  25  H.  8,  c. 
19,  it  is  said,  without  qualification — <<  The  appeal  from  the  Prerogative 
court  is  said  to  be  to  the  Eling  in  chancery :"  and,  under  the  head  of 
the  <<  Court  of  Delegates"  there  is  a  paragraph  setting  forth  the  4th 
section  of  the  25  H.  8,  c.  19,  in  terms,  without  any  qualification  what- 
ever in  regard  to  the  appeal  there  given,  from  the  archbishop  to  the 
King  in  chancery.  The  only  passage,  therefore,  in  this  book  which 
gives  colour  to  the  argument,  is,  the  short  paragraph  stating,  that,  <<  if 
the  matter  concerns  the  King,  the  appeal  must  be  to  the  higher  house 
of  convocation ;"  and  which  refers,  as  before  mentioned,  to  the  passage 
in  the  Fourth  Institute. 

.  Comyns's  Digest  (a)  has  also  been  cited*  It  is  there  said :  <<  In  causes 
ecclesiastical,  if  the  King  be  concerned,  there  shall  be  an  appeal  to  the 
upper  house  of  convocation.  <<  This  passage  also  refers,  as  the  autho- 
rity, to  4  Inst.  339,  340,  and  to  the  title  ^^Prerogative"  *(D.  p^-^^ 
15).  Under  this  reference,  appeals  to  the  convocation  are  spoken  '- 
of:  and,  under  that  letter,  the  24  ]^.  8,  c.  12,  alone  is  referred  to,  and 
which  correctly  states,  that,  by  that  statute,  in  causes  testamentary,  or 
of  marriage,  divorce,  tithes,  ,&c.,  which  may  touch  the  King,  the  appeal 
shall  be  to  the  upper  house  of  convocation.  Neither  of  these  passages, 
therefore,  when  accurately  examined,  are  authorities  for  the  position  for 
which  they  were  cited.  Under  the  same  head  of  ^^ Prerogative"  in 
Comyns, — ^^ Appeal"  (D.  13),  the  statute  24  H.  8,  c.  12,  is  referred  to; 
and,  after  speaking  of  the  appeals  given  by  that  statute,  it  states,  <tif 
the  King  be  concerned,  the  appeal  shall  be  to  the  upper  house  of  con- 
vocation," and  refers  again  to  4  Inst.  339,  340.  But  the  next  paragraph 
is, — «  And  by  the  statute  of  25  H.  8,  c.  19,  appeals  shall  be  made  in 
the  same  manner  in  all  causeSy  of  what  nature  soever"  This  paragraph  is 
by  no  means  necessary  to  be  associated  with  the  paragraph  immediately 
preceding  it,  but  may  be  well  satisfied  by  its  being  referred  to  the  statute 
of  the  24  H.  8,  c.  12,  so  far  as  the  manner  of  condacting  appeals  is 
regulated ;  especially  as,  under  letter  (D.  14),  both  statutes  are  referred 

(a)  Title  Convocation  (D.)i  "  The  JurUdietion." 
VOL.  X. — 14 
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to^  and  the  4th  section  of  the  25  H.  8,  c.  19,  and  the  6th  section  of  that 
statute,  are  quoted,  without  any  qualification  or  restriction  whatever  in 
regard  to  causes  touching  the  King ;  but,  on  the  contrary,  immediately 
after  the  statement  of  those  two  sections,  it  is  said — <'  and  therefore^  in 
all  eoclMiastical  causea,  an  appeal  lies  to  the  delegates,''  Upon  the  whole, 
therefore.  Lord  Chief  Baron  Comyns  is  by  no  means  an  authority  that 
the  appeal  in  the  present  case  did  not  lie  to  the  delegates, — rather  the 
cwtrary. 

Woodeson's  Lectures  (a)  was  also  referred  to.  The  author,  in  apeak- 
^^  ^^  ing  of  the  25  H.  8,  c.  19,  and  of  the  '^convocation,  and  the  King's 
^  right  to  prorogue  and  dissolve  it,  proceeds, — "  By  the  same  pre- 
rogative, the  King  is  the  ultimate  judge  in  matters  and  causes  ecclesi- 
astical. If,  indeed,  the  cause  affect  the  King,  an  appeal  may,  by  the 
statute  of  the  24  Hen.  8,  c.  12,  be  brought  to  the  upper  house  of  con- 
vocation." Thus  speaking  as  if,  by  that  statute,  an  appeal  to  the  convo- 
cation was  given  in  all  cases;  which,  as  before  seen,  was  never  the  case. 
He  proceeds : — <«  This  provision  does  not  seem  abrogated  by  the  subse- 
quent statute  of  the  25  H.  8,  c.  19,  by  which  appeals  are  to  be  made 
from  the  archiepiscopal  courts  to  the  King  in  chancery  :*'  and  reference 
here  also  is  made  to  the  foundation  of  all  these  extracts — the  Fourth 
Institute,  p.  839,  840.  The  authority,  therefore,  of  this  passage,  refer- 
ring only  to  the  4  Inst.,  before  observed  upon,  cannot  be  deemed  entitled 
to  any  weight. 

Burn's  Ecclesiastical  Law  was  likewise  mentioned.  In  that  book, 
under  the  title  ^^  Appealj'\b)  the  2d  and  4th  sections  of  the  24  H.  8,  c. 
12,  are  set  out  also  with  a  reference  to  the  fourth  Institute,  339.  In 
p.  59,  the  25  H.  8,  c.  19,  ss.  3  and  5,  are  set  out:  and  in  p.  61,  the 
4th  section  of  25  H.  8,  c.  19,  is  set  out,  followed  by  remarks  upon  the 
subject  of  appeal,  but  which  contain  no  suggestion  of  any  limitation  or 
restriction,  in  any  case  whatever,  upon  the  appeal  to  the  King  in  chan- 
cery. In  p.  63,  the  9th  section  of  the  24  H.  8,  c.  12,  is  set  out,  with 
a  reference  to  4  Inst.,  pp.  339,  840,  but  without  comment.  Immedi- 
ately afterwards,  the  6th  section  of  25  H.  8,  c.  19,  is  set  out  as  an 
universal  proposition,  with  a  reference  to  a  note  at  the  foot,  stating — 
<i  therefore,  in  all  ecclesiastical  causes,  appeal  lies  to  the  delegates.  4 
Inst.  839." 

^^  .  _      These  passages  are  all  that  are  to  be  found  in  Burn  ^applicable 
-'  to  this  subject ;  and  the  result  seems  to  be,  th^  it  is  an  authority 
rather  against  the  argument  than  in  support  of  it. 

Reference  was  also  made  to  Blackstone.(<?)  That  author,  in  relation  to 
the  statute  of  25  H.  8,  states  that  the  statute  was  but  declaratory  of 
the  ancient  law  of  the  realm ;  and  refers  to  4  Inst.  341,  and  then  adds, 
— *<  J5u^,  in  ease  the  King  himself  he  party  in  any  one  of  those  suits, 
the  appeal  does  not  lie  to  him  in  chancery,  which  would  be  absurd ;  but, 

(a)  Vol.  I.  p.  76.  (6)  Vol  L  iw  68.  (r)  3  BI  Com.  67. 
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by  the  statute  of  21  H.  8,  c.  12,  to  all  the  bishops  of  the  realm  assem- 
bled in  the  upper  house  of  convocation."  This  statement  refers  to  the  24 
H.  8,  c.  12 :  and  the  statute  of  25  H.  8,  c.  19,  is  referred  to  in  this  and 
other  passages  of  Blackstone  generally.  And  in  p.  65,  in  speaking  of 
the  court  of  peculiars,  it  states — <<  All  ecclesiastical  causes  arising  there, 
from  which  an  appeal  lay  formerly  to  the  Pope,  now,  by  the  statute  of 
25  H.  8,  c.  19,  is,  to  the  King  in  chancery."  And  again,  in  speaking 
of  the  Prerogative  court,  it  is  said — <<  An  appeal  lies,  by  the  statute  of 
25  H.  8,  c.  19,  to  the  King  in  chancery,  instead  of  the  Pope,  as  for- 
merly. This  passage  is  unaccompanied  by  any  qualification ;  yet,  in  the 
passage  in  p.  67,  when  stating  that  the  appeal  is  to  the  convocation,  in 
any  of  those  suits  enumerated  in  the  24  H.  8,  c.  12,  reference  is  made 
only  to  appeals  under  the  24  H.  8,  and  nothing  said  respecting  appeals 
arising  under  the  25  H.  8,  c.  19,  or  of  the  effect  of  the  25  H.  8,  c.  19, 
upon  the  appeals  under  the  24  H.  8,  c.  12. 

Blackstone,  in  thus  referring  to  the  statutes,  gives  no  opinion  what- 
ever, except  upon  the  effect  of  the  9th  section  of  the  24  H.  8,  c.  12, 
upon  which,  taken  by  itself,  no  doubt  has  ever  been  entertained.  It  is 
unnecessary,  therefore,  to  consider  what  would  have  been  *the 
weight  of  an  opinion,  if  expressed,  as  compared  with  the  practice 
which  has  prevailed. 

In  Serjt.  Stephen's  edition  of  Black6tone,(a)  the  passage  before  refer- 
red to  is  set  out  in  the  following  manner : — (<  But,  in  case  the  King 
himself  be  party  in  any  of  these  suits,  the  appeal  did  not  then  lie  to 
himself  in  the  delegates,  which  would  have  been  absurd,  but,  by  the 
statute  of  24  H.  8,  c.  12,  is  given" — then  the  following  passage  is  in 
brackets — '*  [to  all  the  bishops  of  the  province,  assembled  in  the  upper 
house  of  convocation]."  And  the  editor  then  proceeds  to  state — "  By 
the  2  &  3  W.  4,  c.  92,  it  is  now  provided,  that  every  person  who  might 
formerly  have  appealed  under  25  H.  8,  c.  19,  may  now  appeal  to  Her 
Majesty  in  council ;  and  by  8  &  4  W.  4,  c.  41,  s.  3,  and  6  &  7  Vict,  c- 
88,  B.  11,  that  Her  Majesty  shall  (may)  by  order  in  council  direct  that 
all  appeals  from  ecclesiastical  or  other  courts  shall  be  referred  to  the 
judicial  committee  of  the  privy  council."  This  pr-t;sage  cannot  be  refer- 
red to  as  authority,  whatever  respect  is  due  to  the  very  learned  editor ; 
but  his  opinion  as  to  the  effect  of  the  recent  statutes,  is  intimated  with 
sufficient  distinctness. 

Ayliffe's  Parergon  was  also  cited :  but  the  particular  roferencu  was 
not  given  :  and  the  only  passage  that  appears  to  have  any  application, 
is  in  pages  83,  84,  where  the  statute  of  the  24  H.  8  only  is  mentioned. 
Li  p.  83  the  statute  is  mentioned,  and  it  is  said,  that,  for  avoiding 
delays  in  appeals  in  causes  testamentary,  matrimonial,  tithes,  &c.,  which 
concern  the  king,  or  any  other  person,  the  same  shall  be  finally  deter- 
mined within  the  King's  jurisdiction.     And  then,  after  the  regulations 

(a)  Vol.  III.  2d  ediL  p.  405. 
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of  the  statute  as  to  the  order  of  appeals,  and  the  time  within  which 
^^  ---.  they  are  to  be  made,  he  proceeds : — «  And  the  cause  or  suit  con- 
J  cems  the  King^  the  *party  grieved  mat/j  unthin  fifteen  daysy  appeal 
to  the  prelates  assembled  {by  the  King's  writ)  in  convocatioii^  then  next 
in  being  or  ensuing  :*'  and  it  is  added — "see  the  act  itself."  Such  is 
the  only  passage  to  be  found:  aad  it  will  be  observed  that  the  author 
has  never  at  all  referred  to  the  statute  upon  which  the  question  solely 
depends,  viz.,  the  25  H.  8,  c.  19.  He  mentions  the  24  H.  8,  c.  12,  inac- 
curately, by  stating  that  the  appeal  to  the  convocation  must  be  made  in 
fifteen  days.  But  his  remarks  are  confined  to  the  appeal  to  the  convo- 
cation in  the  causes  mentioned  in  the  statute  of  24  H.  8,  c.  12,  of  which 
causes  this  is  not  one.  If  all  consideration  of  the  25  H.  8,  c.  19,  is 
excluded,  of  course  no  doubt  exists  in  regard  to  the  causes  mentioned  in 
the  24  H.  8,  c.  12. 

The  principal  authorities  presented  to  the  court  upon  the  application 
for  the  rule,  have  now  been  referred  to ;  and,  upon  a  deliberate  review 
of  them,  no  one  refers  to,  or  •is  founded  upon,  any  judicial  decision  or 
dictum  ;  nor  do  they  appear  to  be  the  result  of  an  examination  into  the 
effect  or  construction  of  the  two  material  statutes  in  connexion ;  but,  as 
before  stated,  some  of  them  merely  give  the  sections  of  each  of  the  sta- 
tutes, and  others  state  the  effect  of  a  provision  in  one  of  the  statutes,  as 
though  it  were  the  result  of  the  provisions  of  both.  They  cannot,  there- 
fore, properly  have  any  effect  in  controlling  a  construction  which  appears 
to  us  to  be  warranted  by  the  language  of  the  statute  of  the  25  H.  8,  c. 
19,  and  to  be  supported  by  and  consonant  with  a  course  of  construction 
and  practice  beginning  in  the  reign  of  Queen  Elizabeth,  at  a  compara- 
tively recent  period  after  the  acts  of  parliament  in  question  came  into 
operation,  and  continuing  in  1812, — that  practice  having  occurred  before 
several  judges  of  great  eminence, — and  unopposed  by  a  single  instance 
consistent  with  the  opposite  construction,  or  a  single  judicial  dictum. 
^- «^-.  *And  it  does  not  appear  that  any  book  of  practice,  or  of  forms, 
^  relating  to  appeals,  contains  any  form  or  direction  applicable  to 
the  proseci^tion  of  an  appeal,  under  these  statutes,  to  the  convocation. 

In  determining  upon  the  present  application,  we  have  attentively  con- 
sidered the  circumstances  under  which  it  comes  before  us.  The  litigant 
parties  have  concurred  in  prosecuting  the  appeal  to  the  judicial  commit- 
tee; and,  after  a  decision  has  been  come  to,  an  objection  is  for  the  first 
time  made,  upon  the  ground  of  a  want  of  jurisdiction  in  the  tribunal. 

The  case  was  elaborately  moved  before  the  Court  of  Queen's  Bench. 
That  court  has  pronounced  a  deliberate  judgment  upon  the  construction 
of  the  statutes ;  and  the  applicant  has  since  exercised  his  undoubted  right 
of  making  a  similar  application  to  this  court;  and,  when  so  doing,  the 
learned  counsel  who  made  the  motion,  brought  before  us  all  the  authori- 
ties that  there  is  any  reason  to  suppose  have  any  bearing  upon  the  sub- 
ject.    The  Court  of  Queipn's  Bench  having  stated  that  there  were  several 
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inBtances  of  appeals  to  the  delegates,  foonded  upon  the  construction 
adopted  by  that  court,  nothing  was  presented  to  us  during  the  argument 
in  support  of  the  application,  tending  to  create  any  doubt  of  the  accuracy 
of  that  statement, — although  we  cannot  but  suppose  that  due  investiga- 
tion was  made  as  to  the  fact  of  such  instances  having  occurred,  and  of 
their  applicability  to  the  ease.  And  we  have  informed  ourselves  of  the 
particulars  of  those  cases,  as  before  detailed :  and,  further,  no  appeal  has 
been  discovered  to  have  been  made  to  the  convocation. 

Under  these  circumstances,  we  have  every  reason  to*  conclude  that 
further  discussion  will  not  furnish  additional  information,  er  throw  more 
light  upon  the  subject;  and,  passing  by  any  ether  question  to  which 
*tbe  application  might  be  subject,(a)  and  founding  our  decision  |-^^  p,^ 
simply  upon  the  construction  of  these  particular  ancient  statutes,  '- 
as  supported  by  the  usage  in  the  only  instances  of  appeals  in  matters 
touching  the  crown,  known  to  have  occurred  since  they  passed, — ^we  think 
that  it  would  not  be  consistent  with  the  due  discharge  of  our  duty,  but 
would  only  tend  to  prolong  a  useless  discussion,  to  grant  any  rule. 

The  late  appeal  in  the  case  of  The  Duchy  of  Lancastm*,  has  not  been 
enumerated  among  the  instances  of  appeals  conformable  to  the  construc- 
tion of  the  statute  adopted  by  the  court,  because  it  has  occurred  to  us, 
that,  as  the  question  was,  in  which  of  two  rights  the  crown  was  entitled 
to  the  subject-matter  in  contest,  the  litigation  may  not  have  been  of  that 
contentious  character  which  would  render  the  case  an  authority  in  sup- 
port of  the  jurisdiction  to  which  q)peal  was  there  made. 

The  judgment  of  the  court  is,  that  there^be  no  rule  in  this  case. 

Rule  refused.(i) 

(o)  This  Judgment,  it  will  be  obsenred,  leaves  untovofaed  the  qaestion  wbetber  this  wm  a  case 
whieh  teaebed  the  erown;  nor  does  it  notiee  the  effect  of  the  3  A  4  W.  4,  o.  41,  s.  3,  and  6^7 
Vict  c.  38,  ».  11. 

{h)  A  similar  appfieaUon  was  afterwards  made  to  the  Cbnrt  of  Exobeqner.  That  conrt  granted 
a  rale  i»  show  canse,  which,  after  a  very  elaborate  argument,  and  time  taken  for  delibeimtion, 
was  discharged,  with  costs.    Sec  5  Ezeh.  030. f 

See  note  D.  at  the  end  of  this  yolume. 


♦HITCHINS  V.  THE  KILKENNY  AND  GREAT  SOUTH-  p,,^^ 
ERN  AND  WESTERN   RAILWAY  COMPANY,  In   re  >- 
EMERY.    JVw.  21. 

The  proper  conrse  to  obtain  ezecntion  against  a  shareholder  of  a  public  company,  under  the  8  A  9 

Vict  c.  16,  s.  36,  is,  by  motion  for  a  mre  faeiat,  and  not  by  a  motion  for  a  rulo  to  show  caaee 

why  execution  should  not  issue  against  such  shareholder. 
A  fetVe  faeioM  will  not  be  granted  upon  an  affidavit  merely  stating  that  judgment  has  been 

obtained  against  the  company,  and  that  two  writs  of  yS.  /a.  issued  against  them,  and  had  been 

returned  nulla  bona. 

Unthakk,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
George  Emery,  a  shareholder  in  The  Kilkenny  and  Great  Southern  and 
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Western  Railway  Company,  to  show  cause  why  execution  should  not 
issue  against  him,  under  the  8  &  9  Vict.  c.  16,  s.  86.  The  motion  was 
founded  upon  an  affidavit  by  the  clerk  to  the  plaintiff's  attorney,  which 
stated  that  judgment  had  been  recoyered  against  the  company  and  two 
writs  of  fi.  fa.  issued  against  them,  one  into  Middlesex,  and  the  other 
into  Surrey,  both  of  which  had  been  returned  nulla  bona, 

Slade  now  showed  cause. — This  motion  is  misconceived.  The  applica- 
tion should  have  been,  for  leave  to  issue  a  scire  facias.  The  86th  section 
of  the  8  &  9  Vict.  c.  16,  enacts,  that^  «<  if  any  execution,  either  at  law  or 
in  equity,  shall  have  issued  against  the  property  or  effects  of  the  company, 
and  if  there  cannot  be  found  sufficient  whereon  to  levy  such  execution,  then 
such  execution  maybe  issued  against  any  of  the  shareholders,  to  the  extent 
of  their  shares  respectively  in  the  capital  of  the  company  not  then  paid  up : 
provided  always  that  no  such  execution  shall  issue  against  any  shareholder, 
except  upon  an  order  of  the  court  in  which  the  action,  suit,  or  other  pro* 
ceeding  shall  have  been  brought  or  instituted,  made,  upon  motion  in  open 
court,  after  sufficient  notice  in  writing  to  the  person  sought  to  be  charged ; 


*161] 


'''and,  upon  such  motion,  such  court  may  order  execution  to  issue 


accordingly."  Upon  the  banking  act  7  G.  4,  c.  46,  s.  13, — ^the 
words  of  which  are  almost  identical  with  those  of  the  8  &  9  Vict.  c.  16, 
8.  36,(a) — it  has  repeatedly  been  held  that  the  proper  and  only  mode  of 
proceeding,  is,  by  seirefaciasj  where,  as  here,  it  is  sought  to  affect  with 
the  judgment  against  the  company,  persons  who  are  not  parties  to  the 
record:  see  Bartlett  t;.  Pentland,  1  B.  &  Ad.  704  (E.  C.  L.  R.  vol.  20); 
Bosanquet  v.  Ransford,  11  Ad.  k  E.  520  (E.  C.  L.  R.  vol.  39),  3  P.  & 
D.  298;  Cross  v.  Law,  6  M.  &  W.  217  ;t  Whittenbury  v.  Law,  6  N.  C. 
845,  8  Scott,  661.  [Williams,  J.,  referred  to  Clowes  v.  Brettcll,  11 
M.  &  W.  461,t  upon  the  Patent  Rolling  and  Compressing  Iron  Com- 
pany's act,  4  &  5  Vict.  c.  Ixxxiv.  s.  12.]  Although  the  statute  says 
that  execution  may  issue  against  the  shareholder,  still  that  does  not 
'*'1621  ^^^^  ^^^^  ^^®  ^ordinary  machinery  for  bringing  him  before  the 
-'  court  shall  be  dispensed  with.  Where  that  was  intended,  the 
legislature  have  used  apt  words  to  declare  their  intention ;  as  in  the  7 

(a)  The  13tb  section  of  the  7  G.  4,  o.  40,  ia  aa  follows: — ''That  execution  apon  any  Judgment 
in  anj  action,  obtained  against  any  pnblio  officer  for  the  time  being  of  any  such  corporation  or 
eopartnership  carrying  on  the  biisineat  of  banking  under  the  provisions  of  this  act,  whether  as 
plaintiff  or  defendant^  may  be  issued  against  any  member  or  members  for  the  time  being  of  snch 
corporation  or  copartnership;  and  that,  in  case  any  such  execution  against  any  member  or 
members  for  the  time  being  of  any  such  corporation  or  copartnership  shall  be  ineffectual  for 
obtaining  payment  and  satisfaction  of  the  amount  of  such  judgment,  it  shall  be  lawful  for  the 
party  or  parties  so  haying  obtained  judgment  against  such  public  officer  for  the  time  being,  to 
issue  execution  against  any  person  or  persons  who  was  or  were  a  member  or  members  of  such 
corporation  or  copartnership  at  the  time  when  the  contract  or  contracts  or  engagement  or  engage- 
ments in  which  such  judgment  may  hare  been  obtained,  was  or  were  entered  into,  or  became  a 
member  at  any  time  before  such  contracts  or  engagements  were  executed,  or  was  a  member  at 
the  time  of  the  judgment  obtained :  provided  always,  that  no  such  execution  as  last  mendoned 
ihaU  ba  issued  without  leave  first  granted,  on  motion  in  open  oour^  by  the  court  in  which  such 
Judgment  shall  have  been  obtainodi"  &«. 
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&  8  Vict.  c.  110,  s.  68,  whioh  provides  that  "  such  execution  may  be  issued, 
bj  Icavo  of  the  court,  or  of  a  judge  of  the  court,  in  which  such  judgment, 
decree,  or  order  shall  have  been  obtained,  upon  motion  or  summons  for  a 
rule  to  show  cause,  or  other  motion  or  summons  consistent  with  the  prac- 
tice of  the  court,  vnthaut  any  nygestian  or  scire  fiicias  in  that  behalf. '\a) 
[Maule,  J. — ^Lord  Tbntbrdbn,  in  Bartlett  v.  Pentland,  lays  down  a  broad 
and  sound  principle,  which  is  perfectly  intelligible ;  though  the  mode  of 
carrying  it  out  has  been  somewhat  qualified  by  the  later  cases.]  All  the 
cases  show  that  a  scire  facias  is  necessary.  [Jervis,  C.  J.,  (to  Unthanh)^ 
— How  does  this  case  differ  from  those  which  have  been  referred  to  ?] 

UyUhanky  in  support  of  his  rule. — The  words  of  the  18th  section  of 
the  7  G.  4,  c.  46,  are  not  identical  with  those  of  the  statute  now  under 
consideration.  Besides,  the  restrictive  words  in  that  act  have  no  appli- 
cation to  the  case  of  one  situated  like  this  party, — a  present  shareholder. 
There  can  bo  no  injustice  in  saying, — as  is  suggested  by  Parke,  B.,  in 
Thompson  v.  The  Universal  Salvage  Company,  8  Exch.  810,t — that, 
where  a  proper  case  is  made  out  upon  affidavit,  the*  court  may,  under 
this  statute,  order  execution  to  issue  forthwith ;  and,  if  there  be  any 
doubt,  may  direct  an  issue  or  a  scire  facias.  [Williams,  J. — In  Wing- 
field  V.  Barton,  2  Dowl.  N.  S.  855,  which  also  arose  upon  the  statute  4 
k  5  *Vict.  c.  Ixxxiv.,  s,  12,  Patteson,  J.,  professes  himself  to  be  r:|t^i5h 
unable  to  discover  any  distinction  between  the  words  of  that  act  ^ 
and  those  of  the  7  G.  4,  c.  46,  s.  13.  Maule,  J. — To  warrant  an  ap- 
plication to  the  court  at  all,  it  must  be  shown  that  execution  has  issued 
against  the  company,  and  that  it  has  been  fruitless.]  Upon  its  appear- 
ing, to  the  satisfaction  of  the  court,  upon  affidavit^  that  the  execution 
against  the  company  has  been  fruitless,  the  court  may  order  execution 
to  issue  against  the  shareholder.  [Jervis,  C.  J. — ^According  to  the 
ordinary  machinery  of  the  law.  The  cases  show  clearly  that  you  most 
proceed  by  scire  facias."]  The  court  may  mould  the  rule,  so  as  to  give 
such  measure  of  relief  as  the  act  of  parliament  warrants.  [Maule,  J. 
— ^Tou  are  not  provided  with  materials  to  enable  you  now  to  ask  for  a 
scire  facias.  Tou  have  no  affidavit  that  the  company  has  not  sufficient 
property  to  satisfy  the  judgment.]  This  is  a  corporation  which,  by  its 
very  constitution,  is  incapable  of  holding  land  in  England.  The  affidavit 
shows  that  two  writs  of  execution  have  issued  against  the  company,  and 
that  both  have  proved  abortive.  [Jervis,  C.  J. — That  is  a  mere  state- 
ment of  the  attorney's  clerk,  not  professing  to  be  founded  upon  any 
accurate  knowledge.] 

Per  Curiam. — A  scire  facias  clearly  is  necessary  in  this  case,  before 
the  plaintiff  can  be  permitted  to  issue  execution  against  a  shareholder. 
The  two  statutes  to  which  reference  has  been  made,  are  not  to  be  dis« 
tinguished  in  this  respect.  Rule  discharged,  with  costs. 

(a)  See  Corder  v.  The  UniTeraal  Oaf  LIgbt  Company,  6  Com.  B.  190  (E.  0.  L.  R.  vol.  00) 
And  aeo  Petrt  v.  The  Uniyenftl  Salrage  ComiMuij,  id.  478;  Thompion  v.  The  UniTenal  Salvage 
RampMiy,  3  Baroh.  SlO.f 
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*164]  *ACKROYD  ».  SAMUEL  SMITH  and  THOMAS  SMITH. 

It  is  not  competent  to  a  rendor  to  create  rights  unconnected  Triih  the  nse  or  enjo3rment  of  the 
land,  and  to  annex  them  to  it :  neither  can  the  owner  of  land  render  it  subject  to  a  netr 
species  of  burthen,  so  as  to  bind  it  in  the  hands  of  an  assignee. 

in  trespass  quare  daunan  /regit,  the  defendants  justified  under  a  supposed  right  of  way  con- 
veyed to  them  by  A.  The  plea,  after  stating  the  oonTcyance  to  A.  of  <'a  certain  close,  and 
certain  plots,  pieces,  or  parcels  of  land,  Ac,  together  with  all  ways,  Ac,  particularly  the  right 
acd  priyilege  to  and  for  the  owners  and  occupiers  of  the  premises  conveyed,  and  all  persons 
haying  occasion  po  resort  thereto,  of  passing  and  repassing,  /or  aU  purpose*,  in,  over,  along, 
and  through  a  certain  road,  AcV'  alleged  an  assignment  by  A.  to  the  defendants  of  **  the  said 
lands,  tenements,  hereditamente,  premises,  and  appurtenaneea,**  granted  by  the  former  deed ; 
and  then  arerred  that  the  trespasses  complained  of  were  committed  by  the  defendants,  being 
owners  of  the  said  lands,  Ac,  and  in  the  possession  and  occupation  thereof,  in  using  the 
right  of  way  /or  their  own  purpotet.  The  plaintiffir,  after  setting  out  the  deed  upon  oyer, 
demurred  specially  to  the  plea,  on  the  grounds  that  the  defendants  claimed  a  more  extensive 
right  than  that  granted  by  the  deed,  and  tiiat,  if  the  right  as  claimed  fccu  granted  by  the  deed, 
it  was  not  aangnable  .•" —  ^ 

Held,  that  the  grant  to  A.  was  not  restricted  to  the  use  of  the  way  for  the  purposes  connected 
with  the  occupation  of  the  land  conveyed :  but  that  the  right  in  question  was  not  one  which 
inhered  in  the  land,  Xxt  which  concerned  the  premises  conveyed,  or  the  mode  of  occupying 
and  enjoying  them,  and  therefore  did  not  pass  to  the  defendants  by  the  assignment 

Trespass,  for  breaking  and  entering  a  close  of  the  plaintiff,  situate 
in  the  parish  of  Bradford,  in  the  countj  of  York,  abntting  on  the  west 
on  a  certain  close  of  the  defendants,  on  the  east  on  a  certain  road  run- 
ning between  the  Bradford  and  Thornton  turnpike-road  and  Legram's 
Lane,  on  the  south  on  a  certain  other  close  of  the  plaintiffs  called  The 
Meadow,  otherwise  called  Langsides,  otherwise  called  Far  Langsides,  on 
the  north  partly  on  a  certain  close  of  the  plaintiff  used  as  a  garden, 
and  partly  on  certain  other  land  of  the  plaintiff  used  as  a  yard  or  pas- 
sage; and  with  feet  in  walking,  treading  down,  &c.,  the  grass,  &;c.,  and 
with  the  feet  of  divers  horses,  &c.,  and  with  the  wheels  of  divers  carts, 
wagons,  and  other  carriages,  crushing,  &c.,  other  the  grass,  &c.,  of  the 
plaintiff,  &c.,  &c. 

'*'1651  *^^^  V^^^j — that,  long  before  and  at  the  several  times  of  com- 
-'  mitting  the  several  trespasses  in  the  declaration  mentioned,  and 
before  and  at  the  time  of  making  the  indenture  of  release  and  grant 
hereinafter  next  mentioned,  there  was,  and  from  thenceforth  hitherto 
bath  always  been,  and  still  is,  and  at  the  several  times  of  committing 
the  several  trespasses  in  the  declaration  mentioned,  was,  in  and  upon 
the  said  close  in  which,  &c.,  a  certain  road  running  between  a  certain 
other  road  called  the  Bradford  and  Thornton  turnpike-road  and  a  cer- 
tain lane  called  Legram's  Lane :  that,  long  before  any  of  the  said  several 
times  of  committing  any  of  the  supposed  trespasses  in  the  declaration 
mentioned,  and  before  and  at  the  time  of  making  the  indenture  of  re- 
lease and  grant  hereinafter  next  mentioned,  to  wit,  on  the  27 tk  of  Sep- 
tember, 1837,  one  Ellis  Cunliffe  Lister  was  seised  in  his  demesne  as  of 
fee,  as  well  of  and  in  the  soil  of  the  road  in  this  plea  first  mentioned,  as 
of  and  in  the  close  in  which,  &c. :  that,  before  any  of  the  several  times 


/ 
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of  committiDg  the  trespasses  in  the  declaration  mentioned,  to  wit,  on  the 
26th  of  September,  1837,  the  said  Ellis  CunliSe  Lister  was  also  seised 
in  his  demesne  as  of  fee  of  and  in  the  lands,  tenements,  hereditaments, 
and  premises  in  the  hereinafter  next  mentioned  indenture  of  release  and 
grant  mentioned,  and  therein  and  thereby  released  and  conveyed  to  John 
Smith :  that  thereupon  afterwards,  and  before  any  of  the  several  times 
of  committing  the  several  trespasses  in  the  declaration  mentioned,  he 
the  said  Ellis  Cunliffe  Lister,  being  so  seised  as  aforesaid,  to  wit,  on  the 
day  and  year  last  aforesaid,  by  a  certain  indenture  of  bargain  and  sale 
then  made  between  the  plaintiisr,  one  Richard  Tolson,  and  the  said  Ellis 
Cunliffe  Lister,  of  the  one  part,  and  the  said  John  Smith  of  the  other 
part,  he  the  said  Ellis  Cunliffe  Lister,  for  and  in  consideration  of  a  cer- 
tain sum  of  money,  to  wit,  the  *sum  of  5«.,  then  therefore  paid  r^ci/^f^ 
by  the  said  John  Smith  to  the  said  Ellis  Cunliffe  Lister,  did  bar-  '- 
gain  and  sell  the  last-mentioned  lands,  tenements,  and  premises,  with 
the  appurtenances,  to  the  said  John  Smith ;  hahenium  to  John  Smith, 
his  executors,  administrators,  and  assigns,  from  the  day.  next  before  the 
day  of  the  date  of  the  said  indenture  of  bargain  and  sale,  for  the  term 
of  one  whole  year  from  thence  next  ensuing,  fully  to  be  complete  and 
ended:  that,  by  virtue  of  the  said  indenture  of  bargain  and  sale,  and 
by  force  of  the  statute  made  for  transferring  uses  into  possession,  the 
said  John  Smith  became  and  was  possessed  of  the  last-mentioned  lands, 
tenements,  hereditaments,  and  premises,  with  the  appurtenances,  for  the 
said  term  so  to  him  thereof  granted  as  aforesaid,  the  reversion  thereof, 
with  the  appurtenances,  belonging  to  the  said  Ellis  Cunliffe  Lister,  his 
heirs  and  assigns :  that,  the  said  John  Smith  being  so  interested  as 
aforesaid,  afterwards,  and  before  any  of  the  several  times  of  committing 
the  supposed  trespasses  in  the  declaration  mentioned,  to  wit,  on  the 
27th  of  September,  1837,  by  a  certain  indenture  of  release  and  grant 
then  made  between  the  plaintiff  of  the  first  part,  the  said  Richard  Tol- 
son of  the  second  part,  the  said  Ellis  Cunliffe  Lister  of  the  third  part, 
the  defendants  of  the  fourth  part,  and  the  said  John  Smith  of  the  fifth 
part, — ^profert, — ^for  the  consideration  in  the  said  indenture  mentioned, 
he  the  said  Ellis  Cunliffe  Lister  did  release  unto  the  said  John  Smith 
and  his  heirs,  a  certain  close  and  certain  plots,  pieces,  or  parcels  of 
land  or  ground  in  the  said  indenture  particularly  mentioned  and  de- 
scribed, and  which  then  were  and  are  the  lands,  tenements,  and  premises 
in  and  by  the  said  indenture  of  bargain  and  sale  so  bargained  and  sold 
as  aforesaid ;  and  also  he  the  said  Ellis  Cunliffe  Lister  did  in  and  by 
the  indenture  in  this  plea  secondly  mentioned,  grant  to  the  said  John 
Smith,  his  heirs  and  *as8igns,  that  he  and  they,  respectively  be-  r^jgY 
ing  owners  and  occupiers,  for  the  time  being  of  the  said  close,  ^ 
pieces,  or  parcels  of  land  in,  and  by  the  said  secondly  mentioned  indent- 
ure so  released  as  aforesaid,  or  any  of  them,  and  all  .persons  having 
occasion  to  resort  thereto,  should  have  the  right  and^piifrilege  of  passing 
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*164]  *ACKROYD  v.  SAMUEL  SMITH  and  THOMAS  SMITH. 

It  is  not  competent  to  a  render  to  create  rights  nnoonneoted  with  the  ose  or  enjoyment  of  the 
land,  and  to  annex  them  to  it :  neither  oan  the  owner  of  land  render  it  snbject  to  a  new 
species  of  burthen,  so  as  to  bind  it  in  the  hands  of  an  assignee. 

in  trespass  q%uirt  elawum  /regit,  the  defendants  justified  under  a  supposed  right  of  way  eon- 
▼eyed  to  them  by  A.  The  plea,  after  stating  the  conveyanee  to  A.  of  "a  certain  dose,  and 
certain  plots,  pieces,  or  parcels  of  land,  Ac,  together  with  all  ways,  Ac,  particularly  the  right 
acd  privilege  to  and  for  the  owners  and  occupiers  of  the  premises  conveyed,  and  all  persons 
having  occasion  po  resort  thereto,  of  passing  and  repassing,  /or  all  purpo»e»,  in,  over,  along, 
and  through  a  certain  road,  Ac^"  alleged  an  assignment  by  A.  to  the  defendants  of  **  the  said 
lands,  tenements,  hereditaments,  premises,  and  appurtenancet"  granted  by  the  former  deed ; 
and  then  averred  that  the  trespasses  complained  of  were  committed  by  the  defendants,  being 
owners  of  the  said  lands,  Ac,  and  in  the  possession  and  oooupation  thereof,  in  using  the 
right  of  way  /i>r  their  own  purpotea.  The  plaintiffs,  after  setting  out  the  deed  upon  oyer, 
demurred  specially  to  the  plea,  on  the  grounds  that  the  defendants  claimed  a  more  extensive 
right  than  that  granted  by  the  deed,  and  that»  if  the  right  as  claimed  toa«  granted  by  the  dee^ 
it  was  not  aangnabUy — 

Held,  that  the  grant  to  A.  was  not  restricted  to  the  use  of  the  way  for  the  purposes  connected 
with  the  occupation  of  the  land  conveyed :  but  that  the  right  in  question  was  not  one  which 
inhered  in  the  land,  \»  which  concerned  the  premises  conveyed,  or  the  mode  of  occupying 
and  enjoying  them,  and  therefore  did  not  pass  to  the  defendants  by  the  assignment. 

Tbbspass,  for  breaking  and  entering  a  close  of  the  plaintiflf,  situate 
in  the  parish  of  Bradford,  in  the  county  of  York,  abutting  on  the  west 
on  a  certain  close  of  the  defendants,  on  the  east  on  a  certain  road  run- 
ning between  the  Bradford  and  Thornton  turnpike-road  and  Legram's 
Lane,  on  the  south  on  a  certain  other  close  of  the  plaintiffs  called  The 
Meadow,  otherwise  called  Langsides,  otherwise  called  Far  Langsides,  on 
the  north  partly  on  a  certain  close  of  the  plaintiff  used  as  a  garden, 
and  partly  on  certain  other  land  of  the  plaintiff  used  as  a  yard  or  pas- 
sage ;  and  with  feet  in  walking,  treading  down,  &c.,  the  grass,  &c.,  and 
with  the  feet  of  divers  horses,  &c.,  and  with  the  wheels  of  divers  carts, 
wagons,  and  other  carriages,  crushing,  &ic.,  other  the  grass,  &c.,  of  the 
plaintiff,  &c.,  &c. 


*165] 


*Fifth  plea, — that,  long  before  and  at  the  several  times  of  com- 


mitting the  several  trespasses  in  the  declaration  mentioned,  and 
before  and  at  the  time  of  making  the  indenture  of  release  and  grant 
hereinafter  next  mentioned,  there  was,  and  from  thenceforth  hitherto 
hath  always  been,  and  still  is,  and  at  the  several  times  of  committing 
the  several  trespasses  in  the  declaration  mentioned,  was,  in  and  upon 
the  said  close  in  which,  &c.,  a  certain  road  running  between  a  certain 
other  road  called  the  Bradford  and  Thornton  turnpike-road  and  a  cer- 
tain lane  called  Legram's  Lane :  that,  long  before  any  of  the  said  several 
times  of  committing  any  of  the  supposed  trespasses  in  the  declaration 
mentioned,  and  before  and  at  the  time  of  making  the  indenture  of  re- 
lease and  grant  hereinafter  next  mentioned,  to  wit,  on  the  27th  of  Sep- 
tember, 1837,  one  Ellis  Cunliffe  Lister  was  seised  in  his  demesne  as  of 
fee,  as  well  of  and  in  the  soil  of  the  road  in  this  plea  first  mentioned,  as 
of  and  in  the  close  in  which,  &c. :  that,  before  any  of  the  several  times 
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of  committiDg  the  trespasses  in  the  declaration  mentioned,  to  wit,  on  the 
26th  of  September,  1837,  the  said  Ellis  CunliSe  Lister  was  also  seised 
in  his  demesne  as  of  fee  of  and  in  the  lands,  tenements,  hereditaments, 
and  premises  in  the  hereinafter  next  mentioned  indenture  of  release  and 
grant  mentioned,  and  therein  and  thereby  released  and  conveyed  to  John 
Smith :  that  thereupon  afterwards,  and  before  any  of  the  several  times 
of  committing  the  several  trespasses  in  the  declaration  mentioned,  he 
the  said  Ellis  Cunliffe  Lister,  being  so  seised  as  aforesaid,  to  wit,  on  the 
day  and  year  last  aforesaid,  by  a  certain  indenture  of  bargain  and  sale 
then  made  between  the  plaintiff,  one  Richard  Tolson,  and  the  said  Ellis 
Cunliffe  Lister,  of  the  one  part,  and  the  said  John  Smith  of  the  other 
part,  he  the  said  Ellis  Cunliffe  Lister,  for  and  in  consideration  of  a  cer- 
tain sum  of  money,  to  wit,  the  *sum  of  5«.,  then  therefore  paid  r^-i/^/* 
by  the  said  John  Smith  to  the  said  Ellis  Cunliffe  Lister,  did  bar-  '- 
gain  and  sell  the  last-mentioned  lands,  tenements,  and  premises,  with 
the  appurtenances,  to  the  said  John  Smith ;  hahenAum  to  John  Smith, 
his  executors,  administrators,  and  assigns,  from  the  day.  next  before  the 
day  of  the  date  of  the  said  indenture  of  bargain  and  sale,  for  the  term 
of  one  whole  year  from  thence  next  ensuing,  fully  to  be  complete  and 
ended:  that,  by  virtue  of  the  said  indenture  of  bargain  and  sale,  and 
by  force  of  the  statute  made  for  transferring  uses  into  possession,  the 
said  John  Smith  became  and  was  possessed  of  the  last-mentioned  lands, 
tenements,  hereditaments,  and  premises,  with  the  appurtenances,  for  the 
said  term  so  to  him  thereof  granted  as  aforesaid,  the  reversion  thereof, 
with  the  appurtenances,  belonging  to  the  said  Ellis  Cunliffe  Lister,  his 
heirs  and  assigns :  that,  the  said  John  Smith  being  so  interested  as 
aforesaid,  afterwards,  and  before  any  of  the  several  times  of  committing 
the  supposed  trespasses  in  the  declaration  mentioned,  to  wit,  on  the 
27th  of  September,  1837,  by  a  certain  indenture  of  release  and  grant 
then  made  between  the  plaintiff  of  the  first  part,  the  said  Richard  Tol- 
son of  the  second  part,  the  said  Ellis  Cunliffe  Lister  of  the  third  part, 
the  defendants  of  the  fourth  part,  and  the  said  John  Smith  of  the  fifth 
part, — profert, — ^for  the  consideration  in  the  said  indenture  mentioned, 
he  the  said  Ellis  Cunliffe  Lister  did  release  unto  the  said  John  Smith 
and  his  heirs,  a  certain  close  and  certain  plots,  pieces,  or  parcels  of 
land  or  ground  in  the  said  indenture  particularly  mentioned  and  de- 
scribed, and  which  then  were  and  are  the  lands,  tenements,  and  premises 
in  and  by  the  said  indenture  of  bargain  and  sale  so  bargained  and  sold 
as  aforesaid ;  and  also  he  the  said  Ellis  Cunliffe  Lister  did  in  and  by 
the  indenture  in  this  plea  secondly  mentioned,  grant  to  the  said  John 
Smith,  his  heirs  and  "^assigns,  that  he  and  they,  respectively  be-  vi^ao^ 
ing  owners  and  occupiers,  for  the  time  being  of  the  said  close,  ^ 
pieces,  or  parcels  of  land  in,  and  by  the  said  secondly  mentioned  indent- 
ure so  released  as  aforesaid,  or  any  of  them,  and  all  persons  having 
occasion  to  resort  thereto,  should  have  the  right  and  j^vTtilegc  of  passing 
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and  repassiDgy  itrith  or  withoat  horses,  cattle,  carts  and  carriages, /or  M 
purposes  J  in,  over,  along,  and  through  the  said  road  in  this  plea  first 
mentioned,  or  in,  over,  and  throagh  some  other  road  in  the  same  direc- 
tion, to  be  formed  by  and  at  the  expense  of  the  plaintiff,  his  heirs  or 
assigns,  such  other  road,  nevertheless,  passing  the  south-east  corner  of 
a  certain  warehouse  of  the  plaintiff,  he  the  said  John  Smith,  his  heirs 
and  assigns,  paying  to  the  plaintiff,  his  heirs  and  assigns,  a  proportion- 
ate part  of  the  expense  of  repairing  the  said  road,  according  to  the  use 
thereof  by  him  or  them,  the  said  John  Smith,  his  heirs  and  assigns,  not 
exceeding  the  actual  damage  done  to  the  road  by  the  wear  and  tear 
thereof  by  the  said  John  Smith,  his  heirs  and  assigns, — such  proportion- 
ate expense  to  be  determined  as  in  the  last-mentioned  indenture  men- 
tioned ;  to  hold  the  said  lands,  tenements,  hereditaments,  premises,  and 
appurtenances,  unto  and  to  the  use  of  the  said  John  Smith,  his  heirs 
and  assigns ;  by  means  and  virtue  whereof  the  said  John  Smith  then  be- 
came and  was  seised  in  his  demesne  as  of  fee,  of  and  in  the  last-men- 
tioned lands,  tenements,  hereditaments,  and  premises,  with  the  appur- 
tenances, and  had  then  and  thenceforward  continually  until  and  at  the 
time  of  the  making  of  the  indenture  of  bargain  and  sale  thereinafter 
next  mentioned,  to  himself,  his  heirs  and  assigns,  respectively  being 
owners  and  occupiers  of  the  said  close,  pieces,  or  parcels  of  ground  in 
and  by  the  said  secondly  mentioned  indenture  so  released  as  aforesaid, 
or  any  of  them,  the  right  and  privilege  so  granted  as  aforesaid :  that, 
i^^nr^-t  afterwards,  and  *long  before  any  of  the  several  times  of  the  com- 
-^  mitting  of  any  of  the  trespasses  in  the  declaration  mentioned,  to 
wit,  on  the  .9th  of  October,  1837,  the  said  John  Smith,  being  so  seised, 
and  so  having  such  right  and  privileges  as  last  aforesaid,  by  a  certain 
indenture  of  bargain  and  sale  then  made  between  the  said  John  Smith 
of  the  one  part,  and  one  William  Kay  of  the  other  part, — ^he  the  said 
John  Smith,  for  and  in  consideration  of  the  sum  of  5s.  then  therefore 
paid  by  the  said  William  Kay  to  the  said  John  Smith,  did  bargain  and 
sell  the  last-mentioned  lands,  tenements,  hereditaments,  and  premises, 
with  the  appurtenances,  to  the  said  William  Kay ;  to  have  and  to  hold 
the  same  to  the  said  William  Kay,  his  executors,  administrators,  and 
assigns,  from  the  day  next  before  the  date  of  the  last-mentioned  inden- 
ture, for  the  term  of  one  whole  year  from  thence  next  ensuing,  and  fully 
to  be  complete  and  ended :  that,  by  virtue  of  the  said  last-^mentioned 
indenture,  and  by  force  of  the  statute  made  for  transferring  uses  into  pos- 
session, the  said  William  Kay  then  became  and  was  possessed  of  the  last- 
mentioned  lands,  tenements,  hereditaments,  and  premises,  with  the  ap- 
purtenances, for  the  said  term  so  thereof  to  him  granted  as  aforesaid, 
the  reversion  thereof,  with  the  appurtenances,  belonging  to  the  said 
John  Smith,  his  heirs  and  assigns :  that,  the  said  William  Kay,  being  so 
interested  as  aforesaid,  afterwards,  and  before  any  of  the  several  times 
of  committing  the  several  trespasses  in  the  declaration  mentioned,  to  wit, 
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on  the  10th  of  October,  1837,  bj  a  certain  indenture  of  release  then 
made  between  the  said  John  Smith  of  the  one  part  and  the  said  William 
Kay  of  the  other  part, — profert, — for  the  consideration  in  the  last-men- 
tioned indenture  mentioned^  he  the  said  John  Smith  did  release  unto 
the  said  William  Kay,  and  to  his  heirs,  the  said  several  last-mentioned 
lands,  tenements,  hereditaments,  premises,  and  appurtenances ;  to  have 
and  to  hold  the  same  to  the  only  proper  use  of  him  the  said  William 
*Eay,  hi^  heirs  and  assigns  for  ever ;  by  means  and  virtue  whereof  p^^  ^^ 
the  said  William  Kay  then  became  and  was  seised  in  his  demesne  '- 
as  of  fee  of  and  in  the  last-mentioned  lands,  tenements,  hereditaments, 
premises,  and  appurtenances :  that  afterwards,  and  after  the  81st  of 
December,  1837,  and  long  before  any  of  the  several  times  of  the  com- 
mitting of  the  several  trespasses  in  the  declaration  mentioned,  to  wit, 
on  the  16th  of  October,  1841,  he,  the  said  William  Kay,  being  so  seised 
as  last  aforesaid,  duly  made  and  published  his  last  will  and  testament 
in  writing,  signed  at  the  end  thereof  by  the  said  William  Kay,  in  the 
presence  of  two  credible  witnesses,  present  at  the  same  time,  which 
witnesses  did  then  respectively  attest  and  subscribe  the  said  will  in  the 
presence  of  the  said  William  Kay ;  and  by  the  said  will,  he,  the  said 
William  Kay,  did  give  and  devise  the  last-mentioned  lands,  tenements, 
hereditaments,  premises,  and  appurtenances,  unto  and  to  the  use  of 
John  Cunliffe  Kay,  Charles  Whitaker,  and  Samuel  Cunliffe  Lister, 
their  heirs  and  assigns :  that,  afterwards,  and  before  any  of  the  several 
times  of  committing  the  several  trespasses  in  the  declaration  mentioned, 
to  wit,  on  the  8th  of  February,  1842,  the  said  William  Kay  died  so 
seised  of  the  last-mentioned  lands,  tenements,  hereditaments,  premises, 
and  appurtenances,  without  having  revoked  or  altered  his  said  will; 
whereby  and  whereupon  the  said  John  Cunliffe  Kay,  Charles  Whitaker, 
and  Samuel  Cunliffe  Lister  became  and  were  seised  in  their  demesne  as 
of  fee  of  and  in  the  last-mentioned  lands,  tenements,  hereditaments, 
premises,  and  appurtenances,  and,  they  being  so  seised  as  last  aforesaid, 
afterwards,  and  after  the  15th  of  May,  1841,  and  long  before  any  of 
the  several  times  of  the  committing  of  any  of  the  several  trespasses  in 
the  declaration  mentioned,  to  wit,  on  the  29th  of  December,  1845,  by 
an  indenture  then  made,  and  therein  expressed  '*'to  be  made,  in  r-i^-itwn 
pursuance  and  by  virtue  of  an  act  of  parliament  made  and  passed  ^ 
in  the  session  of  parliament  held  in  the  fourth  and  fifth  years  of  the 
reign  of  our  lady  the  now  Queen,  for  rendering  a  release  as  effectual  for 
the  conveyance  of  freehold  estates,  as  a  lease  and  release  by  the  same 
parties,  and  which  last-mentioned  indenture  was  made  between  the  said 
John  Cunliffe  Kay,  Charles  Whitaker,  and  Samuel  Cunliffe  Lister  of  the 
first  part,  one  Joseph  Smith,  of  the  second  part,  the  defendant  Samuel 
Smith  of  the  third  part,  the  defendant  Thomas  Smith  of  the  fourth  part, 
and  James  Gamett  of  the  fifth  part, — ^which  indenture,  sealed  with  the 
seals  of  the  said  John  Cunliffe  Kay,  Charles  Whitaker,  and  Samuel  Gim- 
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liffe  Lister,  the  defendants  brought  into  eourt,  &e.| — thej,  the  said  John 
Conliffe  Kay,  Charles  Whitaker,  and  Samael  Conliffe  Lister,  did,  and 
each  of  them  did,  release  unto  the  defendants,  their  heirs  and  assigns, 
all  and  singular  the  lands,  tenements,  hereditaments,  premises,  and  ap* 
pnrtenanoes  last  mentioned ;  to  have  and  to  hold  the  same  to  the  said 
defendants,  their  heirs  and  assigns  for  ever,  to  such  uses,  upon  and  for 
such  trusts,  intents,  and  purposes,  and  with  and  under  and  subject  to 
such  powers,  provisoes,  agreements,  and  declarations,  as  the  defendants, 
by  any  deed  or  deeds,  instrument  or  instruments  in  writing,  with  or  with- 
out power  of  revocation  and  new  appointment,  to  be  by  them  legally 
executed,  should  from  time  to  time  appoint,  and,  in  default  of  and  until 
such  appointment,  and  so  far  as  the  same  should  not  extend,  then  as  to 
one  undivided  moiety  or  equal  half  part  of  and  in  the  said  hereditaments 
and  premises,,  to  such  uses,  upon  and  for  such  trusts  and  purposes,  and 
with,  under,  and  subject  to  such  powers,  provisoes,  agreements,  and  decla- 
rations, as  the  defendant  Samuel  Smith,  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing,  with  or  without  power  of  revocation  and  new 
4<1711  "^^PPO^Q^^o^^  Of  by  ^is  l&s^  ^^1  ^^^  testament  in  writing,  or  any 
^  writing  in  the  nature  of  or  purporting  to  be  his  last  will  and  tes- 
tament, to  be  by  him  legally  executed  and  signed,  should  from  time  to 
time  appoint ;  and,  in  default  of  and  until  such  appointment,  and  so  far 
as  the  same  should  not  extend,  to  the  use  of  the  said  defendant,  Samuel 
Smith,  and  his  assigns,  during  the  term  of  his  life,  without  impeachment 
of  waste ;  and,  after  the  determination  of  that  estate,  by  any  means,  in 
his  lifetime,  to  the  use  of  the  said  James  (jarnett,  his  heirs  and  assigns, 
during  the  life  of  the  said  defendant  Samuel  Smith,  in  trust  for  the  said 
defendant  Samuel  Smith  and  his  assigns ;  and,  after  the  decease  of  the 
said  defendant  Samuel  Smith,  to  the  use  of  the  heirs  and  assigns  of  the 
said  defendant  Samuel  Smith  for  ever ;  and,  as  to  one  other  undivided 
moiety  or  equal  half  part  of  and  in  the  said  hereditaments  and  premises, 
to  the  use  of  the  said  defendant  Thomas  Smith,  his  heirs  and  assigns, 
for  ever.  Averment,  that  the  defendants  have  not,  nor  has  either  of 
them,  since  the  making  of  the  last-mentioned  indenture,  legally  executed 
any  deed  or  deeds,  instrument  or  instruments  in  writing,  of  or  concerning 
the  last-mentioned  lands*  tenements,  hereditaments,  premises,  or  appur- 
tenances, or  any  part  thereof:  that,  afterwards,  and  before  any  of  the 
several  times  of  the  committing  of  the  trespasses  in  the  declaration 
mentioxied,  to  wit,  on  tbo  day  and  year  last  aforesaid,  they  the  defend- 
ants entered  into,  and  always  thenceforth  hitherto  have  had,  and  still 
have,  possession  and  occupation  of  the  said  last-mentioned  lands,  tene- 
ments, hei  editamente,  and  appurtenances,  and  became  and  were,  and 
always  thenceforth  hitherto  have  been,  and  still  are,  respectively  seised 
and  owners  thereof,  according  to  the  true  intent  and  effect  of  the  last- 
mentioned  indenture,  that  is  to  say,  the  defendant  Samuel  Smith  became 
ftl^d  ^aSj  and  always  thenceforth    hitherto  hath  been,  and  still  is. 
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♦seised  for  life  of  and  in  one  undivided  moiety  thereof,  the  whole  .r^^^o 
into  two  equal  parts  to  be  divided,  and  the  defendant  Thomas  ^ 
Smith  became  and  was,  and  always  tbenceforth  hitherto  hath  been,  and 
still  is,  seised  in  his  demesne  as  of  fee'of  and  in  the  other  moiety  thereof : 
and  that  the  defendants,  being  so  seised  and  owners  as  ccforesaid^  and  being 
ifij  and  having^  such  possession  and  ocimpation  as  last  aforesaid^  and 
having  occasion^  for  their  own  purposes^  to  iise  ihe  right  and  privilege 
in  that  behalf  granted  and  convened  in  and  by  the  indenture  of  release 
and  grant  in  this  plea  first  mentioned^  didy  on  foot  and  with  their 
horses,  ftc,  carts,  wagons,  and  other  carriages,  at  the  said  several 
times  of  committing  the  trespasses  in  the  declaration  mentioned,  pass 
and  repass  for  the  purposes  of  them  the  defendants^  m,  over,  along,  and 
through  the  road  in  this  plea  first-mentioned,  so  being  as  aforesaid  in 
and  upon  the  close  in  which,  &c.,  as  they  lawfully  might  for  the  cause 
aforesaid ;  and,  in  so  doing,  did  unavoidably  a  little,  with  feet  in  walking, 
tread  down,  trample  upon,  consume,  and  spoil  the  grass  and  herbage 
growing  and  being  in  the  close  last-mentioned,  and  with  the  feet  of  the 
said  horses,  &;c.,  and  with  the  wheels  of  the  said  carts,  &c.,  crush, 
damage,  and  spoil  other  the  grass  and  herbage  in  the  last-mentioned 
close  also  growing  and  being,  and  tear  up,  subvert,  damage,  and  spoil 
the  earth  and  soil  of  the  last-mentioned  close, — doing  no  unnecessary 
damage  to  the  plaintiff  on  those  occasions, — ^which  were  the  same  alleged 
trespasses  in  the  declaration  mentioned,  and  whereof  the  plaintiff  had 
above  complained  against  the  defendant-*-verification. 

The  plaintiff  craved  oyer  of  the  indenture  of  release  in  the  fifth  plea 
firstly  mentioned  (which  was  accordingly  set  out),  and  then  demurred 
specially  to  the  plea,  assigning  for  causes,  amongst  others,  that  it  is  not 
stated  or  shown  in  or  by  the  said  fifth  plea,  that  the  *defendants,  rn^yrQ 
in  passing  and  repassing  in,  over,  along,  and  through  the  road  in  *- 
that  plea  first  mentioned,  so  being  as  aforesaid  in  and  upon  the  close  in 
which,  &c.,  were  passing  or  repassing  to  or  from  the  said  close,  pieces, 
or  parcels  of  land,  in  the  said  indenture  of  release  in  that  plea  first 
mentioned ;  and  that  it  is  not  stated  in  or  by  the  said  fifth  plea,  that, 
in  BO  passing  or  repassing  for  the  purposes  of  them  the  defendants,  as 
therein  alleged,  such  purposes  were  the  going  to,  or  returning  from,  the 
said  close,  pieces,  or  parcels  of  land  in  the  said  first-mentioned  inden- 
ture of  release  mentioned,  or  were  for,  or  were  connected  with,  or  in 
any  way  related  to,  the  use,  occupation,  enjoyment,  or  ownership  of  the 
said  close,  pieces,  or  parcels  of  land  in  the  said  first-mentioned  inden- 
ture of  release  in  that  plea  mentioned : — that  the  allegation  in  the  said 
fifth  plea,  that  the  defendants  did  pass  and  repass  for  the  purposes  of 
them  the  defendants,  in,  over,  along,  and  through  the  road  in  that  plea 
first  mentioned,  so  being  as  aforesaid  in  and  upon  the  close  in  which, 
&c.,  was  ambiguous  and  uncertain,  and  calculated  to  perplex  the  plain- 
tiff in  replying  thereto  or  newly  assigning  trespasses  thereon,  and  was 
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such  that  any  new  assignment  thereon  of  trespasses  by  the  defendants 
for  other  purposes  than  those  in  that  plea  mentioned^  would  be  uncer- 
tain and  ambiguous : — ^that  it  was  not  shown,  nor  did  it  appear,  in  or  by 
the  said  fifth  plea,  that  the  purposes  for  which  the  defendants  passed 
and  repassed  as  in  that  plea  mentioned,  were  purposes  for  which  they 
were  justified  in  passing  and  repassing,  according  to  the  right  and  pri- 
vilege in  that  behalf  granted  and  conveyed  in  and  by  the  said  indenture 
of  release  in  that  plea  first  mentioned : — ^that  the  plea  did  not  specify 
the  purposes  for  which  the  defendants  so  passed  and  repassed  as  afore- 
said, so  as  to  enable  the  court  to  judge  whether  such  purposes  were 
i^-irrA-i  according  to  the  right  and  '''privilege  granted  and  conveyed  in  and 
-'  by  the  said  indenture  of  release  in  the  said  fifth  plea  first  men- 
tioned :  and  that  the  allegation  in  the  fifth  plea,  that  the  defendants 
had  occasion,  for  their  own  purpo9e9f  to  use  the  right  and  privilege  in 
that  behalf  granted  and  conveyed  in  and  by  the  indenture  of  release  in 
the  said  fifth  plea  mentioned,  was  ambiguous  and  uncertain,  in  not 
showing  what  purposes  were  within  the  right  and  privilege  so  granted 
and  conveyed  as  aforesaid. 

The  deed  as  set  out  upon  oyer  was  dated  the  27th  of  September, 
1887,  and  expressed  to  be  made  between  Robert  Stables  Ackroyd  (the 
plaintiff),  of  the  first  part,  Richard  Tolson,  of  the  second  part,  Ellis 
Gunliffe  Lister,  of  the  third  part,  Samuel  Smith,  and  Thomas  Smith 
(the  defendants),  of  the  fourth  part,  and  John  Smith,  of  the  fifth  part. 
It  recited,  that,  by  indentures  of  release  of  the  1st  and  2d  of  February, 
1885, — the  release  made  between  Thomas  Mason  and  Richard  Thornton, 
therein  described  as  devisees  in  trust  and  executors  named  in  the  will 
of  Henry  William  Oates,  of  the  first  part,  Margaret  Gates,  widow,  of 
the  second  part,  and  the  said  Robert  Stables  Ackroyd,  of  the  third  part, 
— the  close  and  pieces  or  parcels  of  land  and  hereditaments  hereinafter 
described,  and  intended  to  be  hereby  granted  and  released,  were,  amongst 
other  hereditaments,  granted,  limited,  and  assured  to  the  use  of  the  said 
Robert  Stables  Ackroyd  and  his  heirs,  for  life,  and,  immediately  after 
the  determination  of  that  estate  by  any  means  in  his  lifetime,  to  the  use 
of  the  said  Richard  Tolson,  his  executors  and  administrators,  during  the 
life  of  the  said  Robert  Stables  Ackroyd,  upon  trust,  nevertheless,  for 
the  only  benefit  of  the  said  Robert  Stables  Ackroyd  and  his  assigns, 
with  remainder  to  the  use  of  the  said  Robert  Stables  Ackroyd,  his 
heirs  and  assigns  for  ever.  It  then  recited  indentures  of  lease  and 
release,  dated  the  3d  and  4th  of  February,  1888, — the  release  made 
*n^l  *^^^^^^^  ^^®  ^^  Robert  Stables  Ackroyd  of  the  first  part, 
-'  Richard  Tolson  of  the  second  part,  and  Thomas  Mason  and 
Richard  Thornton  of  the  third  part, — ^whereby  the  premises  mentioned 
in  the  last-mentioned  deed  were  mortgaged  to  Mason  and  Thornton  for 
8000/. ;  and  also  indentures  of  lease  and  release  of  the  19th  and  20th 
of  August,  1834, — the  release  made  between  Robert  Stables  Ackroyd 
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of  the  first  part,  Richard  Tolflon  of  the  second  part,  Thomas  Mason  and 
Richard  Thornton  of  the  third  part,  and  Ellis  Cunliffe  Lister  of  the 
fourth  part, — whereby,  in  consideration  of  8000^.  paid  by  Lister  to 
Mason  and  Thornton,  at  the  request  and  by  the  direction  of  Ackroyd, 
and  also  in  consideration  of  4000Z.  paid  by  Ellis  to  Ackroyd,  the  pre- 
mises were  conveyed  to  Lister,  subject  to  a  proyiso  for  redemption  on 
payment  to  Ackroyd,  his  executors,  administrators,  and  assigns,  of 
70002.  and  interest  at  4|  per  cent,  on  the  20th  of  February  then  next. 
It  then  recited  a  contract  between  Samuel  Smithy  John  Smith,  and  Thomas 
Smith,  and  Robert  Stables  Ackroyd,  for  the  sale  tb  the  former  of  «<the 
said  close  and  pieces  or  parcels  of  land  and  hereditaments  hereinafter  de- 
scribed," for  27402. 10«.,  and  that  Samuel  Smitltand  Thomas  Smith  had 
agreed  to  relinquish  their  interest  in  that  cmitract  to  Johit  Smith ;  and 
that  Lister  had  consented  and  agreed  to  release  and  convey  «^ihe  said  close 
and  pieces  or  parcels  of  land  and  hereditaments  hereinafter,  described," 
on  the  said  sum  of  27402. 10«.,  the  purchase-money,  being  paid  in  equal 
moieties  to  him  and  to  the  said  Robert  Stablea  Ackroyd,  he,  Lister,  being 
satisfied  that  the  remaining  part  of  the  hereditaments  and  premises  so  in 
mortgage  to  him  as  aforesaid,  was  a  sufficient  security  for  the  repayment  of 
the  remaining  part  of  the  said  sum  of  70002.  and  interest.  The  inden- 
ture then  witnessed,  that,  in  pursuance  of  the  said  agreements,  and  in 
consideration  of  the  sum  of  "^13702.  5«.  paid  to  Lister,  and  the  ^4:17^* 
like  sum  to  Ackroyd,  and  also  in  consideration  of  10s.  paid  to  ^ 
Lister  and  Richard  Tolson  respectively,  by  John  Smith,  they,  the  said 
Ellis  Cunlifie  Lister  and  Richard  Tolson,  bargained,  sold,  and  released, 
and  the  said  Robert  Stables  Ackroyd,  at  the  request  and  by  the  direc- 
tion of  Samuel  Smith  and  Thomas  Smith,  granted,  bargained,  sold, 
aliened,  released,  ratified,  and  confirmed  unto  John  Smith  and  his  heirs. 
All  that  close,  piece  or  parcel  of  land  or  ground  called  or  conmionly 
known  by  the  name  of  the  Mill  field,  situate  in  the  township  of  Horton, 
in  the  parish  of  Bradford,  in  the  county  of  York,  bounded  on  or  towards 
the  north  by  the  brook  called  Bradford  Beck,  and  land  the  property  of 
the  devisees  of  the  late  J.  H.  Smyth,  on  or  towards  the  south  by  the 
parcel  of  land  next  thereinafter  particularly  mentioned,  on  or  towards 
the  east  in  part  by  the  said  brook  and  in  other  part  by  the  said  last- 
mentioned  parcel  of  land,  and  on  or  towards  the  west  by  land  the  pro- 
perty of  John  Bower,  and  containing,  Ac,  and  now  in  the  possession  or 
occupation  of  John  Smith  and  of  Joseph  Smith  and  Thomas  Smith ;  and 
also  all  that  plot,  piece  or  parcel  of  land  or  ground  adjoining  the  said 
close  of  land  on  the  south  and  east,  and  extending  from  the  south  side 
of  the  said  close  forty  yards,  and  from  the  east  side  twenty  yards,  and 
containing,  &c.,  which  said  plot,  piece,  or  parcel  of  land  was  lately  part 
of  a  close  of  land  there,  called  or  commonly  known  by  the  name  of  the 
cottage  field,  and  is  also  in  the  possession  or  occupation  of  the  said  John 
Smith,  Joseph  Smith,  and  Thomas  Smith ;  and  also  all  that  other  piece 
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or  parcel  of  land,  comprising  the  soil  and  freehold  of  a  certain  road  ten 
yards  wide,  and  lately  formed  for  the  convenience  of  the  said  John  Smith 
exclusiyely,  and  leading  from  and  out  of  a  certain  other  road  thereinafter 
mentioned  to  ran  between  the  Bradford  and  Thornton  turnpike-road,  and 
Legram's  *Lane,  at  the  south-east  of  a  certain  warehouse  lately 
erected  by  the  said  Robert  Stables  Ackroyd,  to  the  said  parcel  of 
land  lastly  thereinbefore  particularly  mentioned,  and  containing,  &c., — 
all  which  said  close  and  pieces  or  parcels  of  land  or  ground  were  lately 
part  of  several  closes  of  land  called  Far  Langsides,  attached  to  an  estate  at 
or  near  a  place  called  Legrams,  in  Horton  aforesaid,  and  called  The  Field 
Head  estate,  and  were  described  in  a  plan  in  the  margin  of  the  deed : 
Together  with  all  ways,  paths,  passages  {particularity  the  right  and  privi- 
lege to  and  for  the  otvners  akd  oceupierej  for  the  time  being,  of  the  said 
closey  pieceSf  or  parcels  of  land,  or  any  of  them,  and  all  persons  having 
occasion  to  resort  thereto,  of  passing  and  re-passing,  with  or  without 
Iiorses,  cattle,  carts,  and  carriages,  for  all  purposes,  in,  over,  along,  and 
through  a  certain  road  running  between  the  Bradford  and  Thornton 
turnpike-road  and  Legram's  Lane,  or  in,  over,  and  through  some  othet 
road  in  the  same  direction,  to  be  formed  by  and  at  the  expense  of  the 
said  Robert  Stables  Ackroyd,  his  heirs  or  assigns,— such  other  road, 
nevertheless,  passing  the  south-east  corner  of  the  said  warehouse  of  the 
said  Robert  Stables  Ackroyd ;  he  the  said  John  Smith,  his  heirs  and 
assigns,  paying  to  the  said  Robert  Stables  Ackroyd,  his  heirs  and  as- 
signs, a  proportionate  part  of  the  expense  of  repairing  the  said  road, 
according  to  the  use  thereof  by  him  or  them,  not  exceeding  the  actual 
damage  done  to  the  road  by  the  wear  and  tear  thereof  by  the  said  John 
Smith,  his  heirs  and  assigns ;  and  the  said  Robert  Stables  Ackroyd 
keeping  the  said  road  at  all  times  in  good  and  sufficient  repair ;  such 
proportionate  expense  to  be  determined,  in  case  of  diflference,  by  two 
persons,  one  to  be  chosen  by  each  party,  and,  if  they  differ,  by  a  third 
person  or  umpire,  to  be  appointed  by  such  two  referees),  waters,  water- 
*17ftl  ^^'^^^^^^  springs  of  water  (particularly  the  *right,  privilege,  and 
^  enjoyment,  for  the  purposes  of  the  trade  of  a  dyer,  or  otherwise, 
of  all  the  water  of  the  brook  adjoining  the  said  close,  pieces,  or  parcels, 
thereby  released,  or  intended  so  to  be,  or  any  of  them,  and  of  all 
springs  or  courses  of  water  arising  or  being  within  the  same  premises  ; 
the  said  Robert  Stables  Ackroyd  thereby  granting  and  guaranteeing 
such  rights  to  the  said  John  Smith,  his  heirs  and  assigns,  free  from  all 
interruption  whatsoever  by  any  person  having  a  right  to  or  in  respect 
of  such  water  respectively,  except  the  owners  of  the  land  on  the  oppo- 
site side  of  the  brook,  in  respect  of  their  rights),  mines,  minerals,  quar- 
ries, and  the  ground  and  soil  thereof,  mounds,  fences,  hedges,  ditches, 
rights,  liberties,  privileges,  easements,  profits,  commodities,  emoluments, 
hereditaments,  and  appurtenances,  to  the  said  close,  pieces  or  parcels 
Qf  land  or  ground,  and  hereditaments,  or  any  part  thereof  respectively, 
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belonging,  or  in  anywise  appertaining,  or  with  the  same  or  any  of  them, 
or  any  part  thereof  respectiyely,  now,  or  at  any  time  heretofore,  held 
and  occupied,  or  enjoyed,  or  accepted,  reputed,  deemed,  taken,  or  known 
as  part,  parcel,  or  member  thereof,  or  of  any  part  thereof  respectively, 
or  appurtenant  thereto :  And  the  reversion,  &c. ;  Habendum^  to  John 
Smith,  his  heirs  and  assigns,  for  ever.  Then  followed  a  covenant  by 
Ackroyd,  that  Lister,  Tolson,  and  Ackroyd,  or  some  or  one  of  them, 
were  or  was  lawfully  seised  in  fee,  and  had  full  power  and  authority  to 
convey  <<  the  said  close,  and  pieces  or  parcels  of  land,  hereditaments, 
and  premises  mentioned  to  be  thereby  released,  with  their  appurtenaneeSj 
in  manner  aforesaid,"  and  a  covenant  for  quiet  enjoyment^  <<  without  the 
interruption  or  denial  of  the  said  Robert  Stables  Ackroyd,  his  heirs  or 
assigns,  or  of  any  other  person  or  persons  whomsoever." 

The  demurrer  was  argued  in  Easter  term  last. 

*T(nnlin8on,  in  support  of  the  demurrer.(a) — The  way  in  ques-  ri^'ttjq 
tion  is  only  granted  for  the  use  of  the  premises  conveyed :  and,  '- 
if  larger,  it  did  not  pass  by  the  subsequent  conveyances,  as  appurtenant ; 
but  the  grant  must  be  considered  as  a  grant  in  gross.  In  Cowling  t;. 
Higginson,  4  M.  &;  W.  245,t  in  trespass  qtuxre  clausum  fregit^  the  de- 
fendant pleaded,  under  the  2  &;  8  W.  4,  c.  71,  a  right  of  way  for  the 
occupiers  of  a  close  for  twenty  years,  for  horses,  carts,  wagons,  and 
carriages,  at  their  free  will  and  pleasure :  upon  a  replication  traversing 
the  right  as  pleaded,--^it  wus  held  that  the  plaintiff  might  show  that  the 
defendant  had  a  right  of  way  for  horses,  carts,  wagons,  and  carriages, 
for  certain  purposes  only^  and  not  for  all,  and  was  not  compelled  to  new 
assign ;  and  that  he  might  show  that  the  purpose  for  which  the  defendant 
had  used  the  road,  and  in  respect  of  which  the  action  was  brought,  was 
not  one  of  those  to  which  his  right  eztended.(i)  That  case  shows  that 
the  words  here,  «  for  all  purposes,"  mean,  for  all  purposes  connected 
with  the  occupation  of  the  land  conveyed.  The  context — <<  and  all  per- 
sons having  occasion  to  resort  thereto" — shows  that  the  grant  ought  to 
be  construed  in  this  limited  sense.  If  the  grant  be  as  large  as  is  con- 
tended for,  then  it  does  not  pass  to  the  assignee  of  the  land.  In  Staple 
V.  Heydon,  6  Mod.  3,  Com.  Dig.  Chimin  (D.  1),  it  was  agreed  by  the 
court  *«<  that  a  man  cannot  claim  a  way  over  my  ground  from  one  r^icioA 
part  thereof  to  another ;  but,  from  one  part  of  his  own  ground  to  '- 
another,  he  may  claim  a  way  over  my  ground."  In  pleading  such  a 
right,  the  termini  must  be  stated  with  accuracy :  Com.  Dig.  Chimin  (D.  2) ; 

(a)  The  point  mAi^od  for  argument  on  the  part  of  the  plaintiff,  was  aa  foUows: — '<That  the 
right  of  way  granted  by  the  first  indenture  of  release  in  the  fifth  plea  first  mentioned,  was  a 
ri^ht  of  way  only  to  and  from  the  land  and  hereditaments  thereby  oonyeyed,  and  that  the  defend- 
ants,  in  jostifying  the  alleged  trespasses,  hare  not  alleged  that  the  same  were  committed  in 
passing  and  repassing  to  and  from  the  land  and  hereditaments  conTeyed  by  that  deed,  but  hare 
alleged  that  the  same  were  oommitted  in  passing  and  repassing  for  the  pHrpoau  of  them  the 
d^endanu,  wiihoui  any  limitation  of  tueh  purpoeee, — thereby  claiming  a  more  extensiro  right 
thnn  was  so  granted  by  the  said  indentnre." 

(6)  QtMre,  the  materiality  or  releranoy  of  this  fiMt 

VOL.  X. — 16  L 


189  AOKBOTD  v.  SHTTH.    M.  T.  1850. 

Boose  V.  Bardin,  1  H.  Blae.  852,  Simpson  v.  Lewthwute,  8  B.  &  Ad. 
226  (E.  0.  L.  B.  vol.  23).  [Maulb,  J.— The  termini  are  stated  at  the 
begmning  of  the  plea.]  Not  so ;  for,  one  terminus  must  be  in  the  party's 
own  land.  The  right  cannot  be  enlarged  by  the  act  of  the<  grantee : 
Com.  Dig.  Chimin  (D.  5) ;  Lawton  v.  Wi^d,  1  Lord  Bajm.  75,  1  Latw. 
HI,  Howell  V.  King,  1  Mod.  190,  Senhonse  v.  Christian,  1  T.  B.  560, 
Dand  v.  Kingscote,  6  M.  &  W.  174,t  AUan  94  Gomme,  11  Ad.  &  £.  759 
(E.  C.  L.  B.  vol.  89),  8  P.  &  D.  581. 

2.  A  right  of  way,  such  as  that  granted  by  this  deed,  is  not  assignable. 
In  Sheppard's  Touchstone,  p.  289,  it  is  said — <<  Licenses  and  authorities 
are  grantable  at  first  for  the  lives  of  the  parties,  or  for  years.  But  the 
grantees  of  them  cannot  assign  them  over.  And,  therefore,  if  power  be 
given  to  me  to  make  an  award  or  livery  of  seisin,  I  may  not  grant  over 
this  power  to  another.  And,  if  license  be  granted  me  to  walk  in  another 
man's  garden,  or  to  go  through  another  nian's  ground,  I  may  not  give 
or  grant  this  to  another."  So,  Blackstone,  speaking  of  the  right  of 
going  over  another  man's  ground,  says  :(a)  ^  This  may  be  grounded  on 
a  special  permission ;  as,  when  the  owner  of  the  land  grants  to  another 
a  liberty  of  passing  over  his  grounds,  to  go  to  church,  to  market,  or  the 
like ;  in  which  case  the  gift  or  grant  is  particular,  luid  confined  to  the 
grantee  alone :  it  dies  with  the  person ;  and  if  the  grantee  leaves  the 
country,  he  cannot  assi^  over  his  right  to  any  other;  nor  can  be  justify 
taking  another  person  in  his  company."  This  is  analogous  to  common 
♦1811  *^^*'^^^^  **^^*»  which  is  not  grantable  over, — ^per  Tbsby,  C.  J.,  in 
•'  "Weekly  v.  "Wlldman,  1  Lord  Baym.  407.  But,  if  it  were  assign- 
able, the  deed  here  does  not  assign  it :  it  only  conveys  the  premises,  with 
the  appurtenaneee.  Formerly,  a  way  could  not  be  claimed  as  appurtenant 
to  a  messuage,  Godley  v.  Frith,  Yelv.  ISd  ;{b)  as  common  of  turbary  might 
— Solme  V.  Bullock,.  8  Lev.  165.  Appurtenant  may  mean  <<  appertaining 
and  belonging,"  that  is,  essential  to  the  use  or  enjoyment  of  the  land  or 
house  conveyed.  If  the  way  be  incident  to  the  house,  it  will  pass  without 
the  word  «  appurtenances ;"  but,  if  it  be  not»  Uie  addition  of  that  word 
will  not  help.  In  Barlow  v.  Bhodes,  1  0.  &;  M.  489,t  it  was  held  that 
the  words  <<  with  all  ways  thereto  belongingy  or  in  any  wise  appertaining," 
in  a  ccmveyanoe,  will  not  pass  a  way  not  strictly  appurtenant,  unless 
the  parties  appear  to  have  intended  to  use  those  words  in  a  sense  larger 
than  their  ordhiary  legal  sense.  80,  in  Plants.  James,  5  B.  &  Ad.  791, 
where  two  co-heiresses,  being  seised  each  of  an  undivided  moiety  of  two 
estates,  conveyed  to  H.^  in  fee,  for  the  purpose  of  making  partition,  one 
of  the  estates,  called  Parkhall,  to  which  they  were  entitled  by  descent 
as  co-parceners  in  fee,  and  another,  called  WoodseaVes,  of  which  they 
were  tenants  in  tail,  together  with  all  houses,  outhouses,  edifices,  orchards, 
ways,  paths,  passages,  rights,  members,  and  appurtenances  whatsoever  to 
the  said  several  messuages,  tenements,  lands,  and  hereditaments  belong- 

(a)  2  BL  Comm.  36.  -  (a)  And  8M  3  Sftlk.  40. 
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ing,  or  tJteremth  U8ualli/  Jield  or  occupied;  to  hold  Parkhall  to  H.,  in  fee 
to  certain  uses,  and  Woodseavee  to  H.,  in  fee,  to  the  use  of  H.  and  his 
heirs,  to  make  him  tenant  to  the  prcBcipe^  in  order  to  suffer  a  common 
recovery.  The  deed  contained  a  coyenant  to  levy  a  fine  of  the  moiety 
of  one  of  the  co-heiresses  in  Parkhall,  *and  a  declaration  that  a  r^foo 
recovery  should  be  suffered  of  Woodseaves,  and  then  declared  the  '- 
uses  of  the  fine,  recovery,  and  conveyance,  as  to  Parkhall,  with  the 
buildings,  lands,  hereditaments,  and  appurtenances  thereto  respectively 
.belonging,  to  be,  to  such  uses  as  the  husband  of  that  co-heiress  should 
appoint,  and,  as  to  Woodseaves,  with  the  buildings,  lands,  hereditaments, 
and  appurtenances  thereunto  belonging,  to  the  use  of  the  other  co-heiress, 
in  fee.  The  fine  was  levied,  and  the  recovery  suffered.  And  it  was  held, 
that  a  way  from  the  King's  highway  over  the  Woodseaves  estate  to  the 
Parkhall  estate,  which,  before  the  conveyance,  fine,  and  recovery,  had 
always  been  used  by  the  occupiers  of  Parkhall,  did  not  pass  by  the  deed 
of  partition,  fine,  and  recovery,  to  the  owner  of  Parkhall. 

Then,  the  plea  is  ambiguous  as  to  the  nature  of  the  way  claimed ;  and 
although  it  follows  the  wards  of  the  grant,  it  does  not  give  their  legal 
effect.  It  is  so  vague  and  uncertain  that  the  plaintiff  cannot  new  assign. 
"  If  the  meaning  of  words  used  in  pleading  be  equivocal,  they  shall  be 
taken  most  strongly  against  the  party  pleading  them  :**  per  Buller,  J., 
in  Dovaston  v.  Payne,  2  H.  Blac.  5Sl.(a) 

T.  JP.  MliSf  contr^. — The  questions  for  the  decision  of  the  court  in 
this  case  are,  in  effect,  two, — ^first,  what  was  the  precise  nature  of  the 
right  which  the  grantee  took  under  the  deed  of  the  27th  of  September, 
1837 ; — secondly,  whether,  supposing  that  the  right  which  the  parties 
took  was  a  right  to  use  the  way /or  allpurpoaeSj  and  not  merely  a  right 
to  use  it  for  the  purpose  of  passing  to  and  from  the  land  conveyed,  he 
could  assign  that  right  as  annexed  to  the  occupation  of  the  land. 

*1.  There  is  no  rule  of  law  which  prevents  a  party  from  giving  r*^  go 
the  more  extended  right  here  claimed.  It  is  assumed,  in  Woodr.  ^ 
Leadbitter,  13  M.  &  W.  838,t(i)  that  such  a  right  may  be  conferred  by 
deedj  though  not  by  parol.  This  is  not  claimed  in  the  ordinary  sense 
of  a  troy,  but  as  a  right  of  passage  not  confined  between  termini.  The 
words  are  general;  the  right  is  granted  for  all  purposes;  and  these 
words  are  not  to  be  limited  by  the  other  woi'ds  used  in  the  deed,  which, 
according  to  the  well-known  rule,  is  to  be  construed  most  strongly 
against  the  grantor.  The  circumstance  of  the  grantee's  covenanting  to 
contribute  towards  the  expense  of  repairing  the  road,  in  proportion  to 
the  extent  of  his  user  of  it,  affords  a  strong  argument  in  favour  of  the 
validity  of  the  grant.    No  doubt,  where  the  grant  is  of  a  way  from  A. 

(a)  Buty  where,  instead  of  demuniDg,  the  oppoeite  party  has  pleaded  over,  an  eqnhroeal 
ezpreeeion  Ib  to  be  taken  in  that  sense  which  will  ntpport  the  ambiguoas  pleading :  6  Com.  B.  749 
(B.  C.  L.  B.  Tol.  60),  n. ;  7  Com.  B.  329  (B.  C.  L.  B.  voL  62). 

(6)  And  we  OoUe  «.  Alien,  Hutton,  10. 


183  ACKROTD  v.  SMITH.    M.  T.  1850. 

to  B.)  it  should  be  so  described :  but  that  is  not  the  true  nature  of  this 
claim. 

2.  Assuming  this  to  be  a  grant  of  an  unrestricted  right  of  way,  can  it 
be  assigned  so  as  to  pass  with  the  land  ?  This  is  not  like  the  case  of  a 
mere  license,  which,  whether  by  deed  or  by  parol,  is  revocable :  but  is  a 
grant  of  an  easement  essential  to  the  full  enjoyment  of  the  land  con- 
veyed. The  principle  relied  on  by  the  other  side,  that  land  cannot  be 
appurtenant  to  land,  has  no  application  here. 

3.  There  is  no  ambiguity  in  the  plea.     It  is  impossible  to  conceive 
any  purpose  for  which  the  grantee  or  his  assigns  would  not  have  the ' 
right  of  passing  and  repassing  over  and  along  the  road  in  question :  the 
case,  therefore,  is  wholly  unaffected  by  the  doctrine  laid  down  in  Dovas- 
ton  v.  Payne. 

Tomlinson^  in  reply. — ^Both  the  deed  and  the  plea  show  that  this  is 
*^M1  claimed  as  a  wat/^  in  the  ordinary  ^sense :  it  is  found  amongst  the 
-'  general  enumeration  of  <<  all  ways,  paths,  passages,"  &c. :  the 
rule,  noscitur  d  sociisj  therefore,  applies.  There  is  nothing  to  show  that 
this  is  a  right  annexed  to  land,  or  one  which  would  pass  by  assignment 
as  appurtenant  to  land.  Cur.  adv.  vult. 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court : — (6) 

This  was  an  action  of  trespass,  for  breaking  and  entering  a  close  of 
the  plaintiff,  in  the  parish  of  Bradford,  in  the  county  of  York,  de- 
scribing it  by  abuttals,  and  with  feet  in  walking,  and  with  horses,  carts, 
and  carriages,  damaging  and  spoiling  the  grass,  &;c. 

The  defendant  pleaded, — amongst  other  pleas, — that,  long  before 
and  at  the  time  of  committing  the  alleged  trespasses  in  the  declara- 
tion mentioned,  and  at  the  time  of  making  the  release  and  grant  there- 
inafter mentioned,  there  was,  and  thenceforth  continually  had  been, 
and  still  was,  and  at  the  several  times,  &c.,  was,  in  and  upon  the  said 
close  in  which,  &c.,  a  certain  road,  running  between  a  certain  other 
road  called  <<  The  Bradford  and  Thornton  turnpike-road,"  and  a  .certain 
lane  called  <<  Legram's  Lane ;"  that,  long  before  and  at  the  time  of 
making  the  indenture  of  release  and  grant  thereinafter  mentioned,  to 
wit,  on,  &c.,  one  Ellis  Cunliffe  Lister  was  seised  in  his  demesne  as  of 
fee,  as  well  of  the  soil  of  the  road  in  that  plea  first  mentioned,  as  of 
and  in  the  close  in  which,  &c. ;  that,  before  the  time  of  committing 
the  trespasses,  the  said  Ellis  Cunliffe  Lister  was  also  seised  in  his 
demesne  as  of  fee  of  and  in  the  lands,  tenements,  hereditaments, 
and  premises  in  the  thereinafter  next  mentioned  indenture  of  release 
♦IR'il  **^^  graiit  mentioned,  and  therein  and  thereby  released  and  con- 
^  veyed  to  John  Smith;  that,  afterwards,  and  before  any  of  the 
several  times  of  committing  the  several  trespasses  in  the  declaration 
mentioned,  he,  the  said  Ellis  Cunliffe  Lister,  being  so  seised,  on,  &c.,  by 

(a)  The  Argameni  took  pUoe  on  the  1st  of  Jane  laat,  before  Mavlh,  J.,  Cresswbll,  J^  and 
TALFOunn,  J.. 
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lease  and  release  conveyed  to  John  Smith  and  his  heirs,  to  the  use  of 
him,  his  heirs  and  assigns  for  ever,  a  certain  close  and  plots  or  parcels 
of  land ;  that  the  said  Ellis  Conliffe  Lister  did,  in  and  by  the  said  last- 
mentioned  indenture,  grant  to  the  said  John  Smith  and  his  heirs  and 
assigns,  that  he  and  they  respectively,  being  owners  and  occupiers  for 
the  time  being  of  the  said  close,  &c.,  so  released  as  aforesaid,  and  all 
other  persons  having  occasion  to  resort  thereto,  should  have  the  right  and 
privilege  of  passing  and  repassing,  with  or  without  horses,  cattle,  carts, 
and  carriages,  for  all  purposeSy  in,  over,  along,  and  through  a  certain 
road  running  between  the  Bradford  and  Thornton  turnpike-road  and 
Legram's  Lane,  or  in,  over,  and  through  some  other  road  in  the  same 
direction,  to  be  formed  by,  and  at  the  expense  of,  the  plaintiff,  his 
heirs  or  assigns,  such  other  road  nevertheless  passing  the  south-east 
corner  of  the  warehouse  of  the  plaintiff, — he,  the  said  John  Smith,  his 
heirs  and  assigns,  paying  to  the  plaintiff,  his  heirs  and  assigns,  a  pro- 
portionate part  of  the  expense  of  repairing  the  said  road,  according  to 
the  use  thereof  by  him  or  them,  not  exceeding  the  actual  damage  done 
to  the  road  by  the  wear  and  tear  thereof  by  the  said  John  Smith,  his 
heirs  and  assigns.  The  plea  then  deduced  a  title  in  Samuel  Smith  to  a 
life-estate  in  one  moiety  of  the  said  lands,  tenements,  hereditaments,  and 
appurtenanceSj  and  in  Thomas  Smith  to  an  estate  in  fee  in  the  other 
moiety  thereof,  and  alleged  possession  before  and  at  the  times  when, 
&c.,  and  proceeded, — «  and  the  defendants,  being  so  seised  and  owners 
as  aforesaid,  and  being  in  and  having  such  possession  and  occupation  as 
aforesaid,  and  '^'having  occasion,  for  their  own  purposes,  to  use  r^e-io/:. 
the  right  and  privilege  in  that  behalf  granted  and  conveyed  in  ^ 
and  by  the  indenture  of  release  and  grant  in  this  plea  first  mentioned 
did,  on  foot,  and  with  their  horses,  &c.,  at  the  said  several  times,  &c , 
pass  and  repass,  for  the  purposes  of  them,  the  defendants,  in,  over,  and 
along,  and  through  the  road  in  that  plea  first  mentioned,  so  being  ad 
aforesaid  in  and  upon  the  said  close  in  which,  &c.,  as  they  lawfully 
might." 

The  plaintiff  craved  oyer  of  the  deed, — which  was  between  the  plain 
tiff  of  the  first  part,  Richard  Tolson  of  the  second  part,  Ellis  Cunliffe 
Lister  (to  whom  the  plaintiff  had  mortgaged  the  premises)  of  the  third 
part,  Samuel  Smith  and  Thomas  Smith  of  the  fourth  part,  and  John 
Smith  of  the  fifth  part, — the  plaintiff,  as  well  as  Lister,  being  made  u 
conveying  and  granting  party.  [His  Lordship  read  the  material  parts 
of  the  deed.]  The  plaintiff  then  demurred,  assigning  for  causes,  amongst 
others,  that  the  plea  did  not  show  that  the  trespasses  justified  were  com- 
mitted in  going  to  or  from  the  premises  conveyed,  or  that  they  were  in 
any  way  connected  with  the  enjoyment  of  those  premises. 

In  support  of  the  demurrer,  it  was  contended, — first,  that  the  road 
granted  was  only  for  purposes  connected  with  the  occupation  of  the  land 
conveyed,  and  therefore  was  not  suflicient  to  support  the  justification 

l2 
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pleaded, — ^and,  seoondlj,  that,  if  the  grant  was  more  ample,  and  gaye 
to  the  grantee  a  right  of  using  the  road  for  all  purposes,  although  they 
might  not  be  in  any  way  connected  with  the  enjoyment  of  the  land,  it 
would  not  pass  to  an  assignee  of  the  land,  and  therefore  the  defendants 
could  not  claim  it  under  a  conveyance  of  the  land,  taith  the  appurte- 
nances. On  the  other  hand,  it  was  contended  that  tJxe  right  created  by 
*1871  ^^^^  n^ight  be  assigned  by  deedy  together  with  the  land,  *and  was 
-'  large  enough  to  maintain  the  justification  pleaded. 

Upon  consideration,  we  have  come  to  the  conclusion  that  the  plaintifT 
is  entitled  to  our  judgment  on  the  deuiurrer. 

If  the  right  conferred  by  the  deed  set  put,  was  only  to  use  the  road  in 
question  for  purposes  connected  with  the  occupation  and  enjoyment  of  the 
land  conveyed,  it  does  not  justify  the  acts  confessed  by  the  pica.  But, 
if  the  grant  was  more  ample,  and  extended  to  using  the  road  for  pur- 
poses unconnected  with  the  enjoyment  of  the  land, — ^and,  this,  we  think, 
is  the  true  construction  of  it, — ^it  becomes  necessary  to  decide  whether 
the  assignee  of  the  land  and  appurtenances  would  be  entitled  to  it.  In 
the  case  of  Keppell  v.  Bailey,  2  Mylne  &  K.  517,  the  subject  of  cove- 
nants running  with  the  land,  was  fully  considered  by  Lord  Chancellor 
Brougham  ;  and  the  leading  cases  on  it  are  collected  in  his  judgment. 
He  there  says  :(a)  <<  The  covenant  (that  is,  such  as  will  run  with  the 
land)  must  be  of  such  a  nature  as  *to  inhere  in  the  landy  to  use  the  lan- 
guage of  some  cases;  or,  <it  must  concern  the  demised  premises,  and  the 
mode  of  occupying  them,'  as  it  is  laid  dowxtdn  others :  <  it  must  be  quod- 
ammodo  annexed  and  appurtenant  to  theJJi'^  as  one  authority  has  it ;  or, 
as  another  says,  <  it  must  both  concern  the  thing  demised,  and  tend  to 
support  it,  and  support  the  reversioner's  estate.' "  Now,  the  privilege 
or  right  in  question  does  not  inhere  in  the  land,  does  not  concern  the 
premises  conveyed,  or  the  mode  of  occupying  them ;  it  is  not  appurtenant 
to  them.  A  covenant,  therefore,  that  such  a  right  should  be  enjoyed, 
would  not  run  with  the  land.  Upon  the  same  principle,  it  appears  to  us 
*1f^81  ^^^  ^^^^  ^  ^ght,  unconnected  with  the  ^enjoyment  or  occupation 
^  of  the  land,  cannot  be  annexed  as  an  incident  to  it :  nor  can  a 
way  appendant  to  a  house  or  land  be  granted  away,  or  made  in  gross; 
for,  no  one  can  have  such  a  way  but  he  who  has  the  land  to  which  it  is 
appendant :  Bro.  Abr.  Qraunt^  pi.  130.(i)  If  a  way  be  granted  in 
gross,  it  is  personal  only,  and  cannot  be  assigned.  So,  common  in  gross 
eane  namire  may  be  granted,  but  cannot  be  granted  over — per  Trgby, 
G.  J.,  in  Weekly  v.  Wildman,  1  Ld.  Baym.  407.  It  is  not  in  the  power 
of  a  vendor  to  create  any  rights  not  connected  with  the  use  or  enjoyment 
of  the  land,  and  annex  them  to  it :  nor  can  the  owner  of  land  render  it 

(a)  2  Mylne  A  E.  537. 

(6)  Citang  5  H.  7,  7  (M.  5  H.  7,  to.  7,  pi.  15):  "Note,  that  it  was  sidd  by  Fairfax  (Jostiee  of 
0.  P.)  for  law,  thaA,  if  one  has  a  way  appendant  to  his  manor,  or  to  his  house,  by  prescription, 
that  way  cannot  be  made  in  gross ;  beeanae  no  man  oaa  take  profit  of  that  way,  except  he  have 
the  manor  or  the  hovse  to  which  the  way  is  appendant." 
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subject  to  a  new  species  of  burthen,  so  as  to  bind  it  in  the  hands  of  an 
assignee.  <<  Incidents  of  a  novel  kind  cannot  be  devised,  and  attached  to 
property,  at  the  fancy  or  caprice  of  any  owner :"  per  Lord  BsouaHAM, 
0.,  in  Eeppel  v.  Bailey. 

This  principle  is  sufficient  to  dispose  of  the  present  case.  It  would 
be  a  novel  incident  annexed  to  land,  that  the  owner  and  occupier  should, 
for  purposes  wholly  unconnected  with  that  land,  and  merely  because  he 
is  owner  and  occupier,  have  a  right  of  road  over  other  land.  And  it 
seems  to  us  that  a  grant  of  such  a  privilege  or  easement  can  no  more  be 
annexed,  so  as  to  pass  with  the  land,  than  a  covenant  for  any  collateral 
matter. 

The  defendants  cannot,  therefore,  as  assigns,  avail  themselves  of  the 
grant  to  John  Smith ;  and  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

A  eoTenaat  to  run  with  the  land  and  bind  Wendell,  136.    Thetefore  a  eorenant  in  a  lease 

the  aeiignee,  most  respect  the  thing  gpranted  or  of  a  mill  site  on  a  eertain  stream  for  a  term  of 

demised,  and  the  act  eorenanted  to  be  done  or  yearsi  that  the  lessor  woold  not  let  or  establish 

omitted  must  concern  the  lands  or  estate  .oon-  any  other  place  or  site  on  the  tame  stream  to 

reyed.    Nesbit  v,  Nesbit,  Cameron  A  Korwoodi  be  used  for  sawing  mahogany,  was  held  to  be  a 

324.    Where  the  scTend  owners  of  mills,- draw-  eovenant  running  with  the  land.    Ibid.    So  a 

iDg  water  by  the  same  dam,  corenanted  with  oorenant  not  to  erect  a  bnUding  in  a  common 

each  other  for  themselyes,  their  heirs  and  as-  or  public  square,  owned,  by  the  grantor  in  front 

signs,  respecting  the  use  of  said  water,  it  was  of  the  premises  couTcyed,  runs  with  the  land, 

held,  that  there  was  no  privity  of  estate  be-  Watertown  «.  Oowen,  4  Paige,  610.    A.  oon- 

tween  the  parties,  and  that  the  ooTcnant  did  yeyed  to  B.'s  grantor  part  of  his  mill-pond  and 

act  run  with  the  land  so  as  to  bind  a  grantee  a  parcel  of  land;  and  after  the  same  had  been 

of  one  of  said  owners.   Hard  «.  Curtis,  .19  Fiok.  oonToyed  to  B.,  ooTcnanted  with  B.  to  draw 

459.  off  said  pond,  upon,  xequesti  six  days  in  the 

But  it  is  not  necessaiy  that  the  act  in  respect  year.    In  an  action  by  B.  against  the  heirs  of 

to  which  the  covenant  is  made  should  be  done  A.  for  a  breach  of  said  covenant,  It  was  held 

on  the  premises  demised;  it  mus^  however,  be  that  there  vmi  a  privity  between  .the  parties, 

touching  or  concerning  the  thing  demised  as  and  that  the  covenant  ran  with   the  lapd* 

aifeetlng  the  value  of  the  reversion  or  the  term,  Morse  v,  Aldrick,  19  Pick.  449. 
or  influen^g  the  rent    Norman  v.  WeUs,  17 
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A  warrant  of  commitment  under  the  9  A  10  "^^ct  c  95,  s.  113,  recited  that  A.  '<did  willUly 
insult  the  judge  of  the  county  courts  during  his  siUang*  and  therefore  the  said  judge  did 
order  that  A.  should  be  taken  into  custody,  and  detained  untQ  the  rising  of  the  court  .•^  it 
then  proceeded,—"  these  are,  iher^are,  to  re<|uire  you,,  the  high-baUlif,  Ac,  to  take  the  said  A., 
and  to  deliver  him  to  the  governor  of  the  house  of  correction,"  Ac,  to  be  there  detained  for 
seven  days,  Ac. :— Held,  that  the  warrant  was  good  upon  the  face  of  i^  and  justified  the  officer 
and  the  gaoler  in  taking  and  detaining  A. 

SrmUe,  that  the  courts  created  under  the  above  statute,  though  oourts  of  record,  are  not  9wp«r<wr 
courts. 

Trespass.  The  declaration  stated  that  the  defendants,  on  the  20th  of 
February,  1849,  with  force  and  arms,  &c.,  made  an  assault  upon  the 
plaintiff,  and  there  seized  and  laid  hold  of  him,  and  with  great  force 
and  violence  pulled  and  dragged  him  about,  and  also  then  forcibly  and 
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violently  pulled  and  dragged  him  the  plaintiff  from  and  out  of  a  certain 
building  into  the  public  street,  and  then  forced  and  obliged  him  to  go  in 
and  along  divers  public  streets  to  a  certain  public  gaol  and  house  of 
correction,  and  then  imprisoned  him  the  plaintiff,  and  kept  and  detained 
him  in  prison,  without  any  reasonable  or  probable  cause  whatsoever,  for 
a  long  space  of  time,  to  wit,  for  the  space  of  two  days  and  two  nights 
then  next  following,  contrary  to  the  laws  and  customs  of  this  realm, 
and  against  the  will  of  the  plaintiff;  whereby  the  plaintiff  was  greatly 
hurt,  injured,  &c. 

The  defendants  severed  in  pleading.  The  defendant  Moylan  by  his 
third  plea  justified,  as  judge  of  the  Westminster  County-Court  of  Middle- 
sex, the  committal  of  the  plaintiff,  for  an  insult  offered  to  him  as  such 
judge. 

Smedley  and  Flack, — as  to  the  making  an  assault  on  the  plaintiff,  and 
as  to  seizing  and  laying  hold  of  the  plaintiff,  and  as  to  pulling  and 
dragging  the  plaintiff  about,  and  pulling  and  dragging  the  plaintiff  from 
^^g^-  and  out  of  a  certain  building  into  the  public  street,  and  ^forcing 
^  and  obliging  him  to  go  in  and  along  divers  public  streets,  to  a 
certain  public  gaol  and  house  of  correction,  as  in  the  declaration  men- 
tioned,— ^pleaded,  thirdly,  that,  after  the  making  and  passing  of  the 
statute  9  &  10  Vict.  c.  95,  to  wit,  on  the  6th  of  February,  1847,  notice 
of  the  intention  of  Her  Majesty  to  take  into  consideration  the  propriety 
of  making  the  order  in  council  thereinafter  mentioned,  was,  according 
to  the  form  of  the  said  statute,  published  in  the  London  Gazette :  That, 
after  the  expiration  of  one  calendar  month  from  the  time  when  the  said 
notice  was  so  published  as  aforesaid,  to  wit,  on  the  9th  of  March,  1847, 
by  an  order  of  Her  said  Majesty  in  council,  then  in  that  behalf  made. 
Her  said  Majesty,  with  the  advice  of  Her  then  privy  council,  did,  in 
pursuance  of  the  provisions  of  the  said  act,  and  according  to  the  form 
thereof,  order  that  the  said  act  of  parliament  should  be  put  in  force  in 
the  county  of  Middlesex  on  the  15th  of  March,  1847 ;  and  by  the  same 
order  in  council  did,  with  the  advice  of  Her  said  then  privy  council, 
accordiiv;  to  the  form  of  the  said  act,  then  divide  the  whole  oif  the  said 
county  vf  Middlesex,  including  all  counties  of  cities  and  counties  of 
towns,  cities,  boroughs,  towns,  ports,  and  places,  liberties,  and  fran- 
chises in  the  said  county  of  Middlesex  contained,  or  to  the  same  county 
belonging,  into  divers,  to  wit,  eleven  different  districts, — the  respective 
limits  and  contents  of  which  several  districts  were  then,  in  and  by  the 
said  order,  by  Her  said  Majesty,  with  the  advice  aforesaid,  specified, 
distinguished,  and  described ;  and  in  and  by  the  same  order,  Her  said 
Majesty  did,  with  the  advice  aforesaid,  order  that  one  of  the  said  districts 
should  include  all  within  a  line  drawn  from  the  point  where  the  cities  of 
London  and  Westminster  meet  on  the  river  Thames,  along  the  boundary 
of  the  city  of  London,  to  Holbort  Bars,  thence  along  the  middle  of 
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♦Holborn,  Oxford  Street,  and  the  Uxbridge  Road,  until  the  Ux-  r^^n^ 
bridge  Road  crosses  the  Serpentine  River,  thence  along  the  Ser-  ^ 
pontine  River  to  Rotten  Row,  thence  along  the  middle  of  the  road  through 
Albert  Gate  to  the  Knightsbridge  Road,  thence  along  the  middle  of  the 
Knightsbridgo  Road  to  Sloane  Street,  thence  along  the  middle  of  Sloane 
Street,  across  Sloane  Square,  along  the  middle  of  Lower  Sloane  Street, 
Turk's  Row,  and  Franklin's  Row,  to  the  gate  leading  into  the  road 
which  divides  the  kitchen  garden  of  Chelsea  Hospital  from  the  gover- 
nor's garden  and  Garden  Meadow,  thence  along  the  said  road  and  the 
boundary  of  the  said  Hospital  kitchen  garden  to  the  river  Thames, 
thence  along  the  Thames  to  the  point  first  described :  That  Her  said 
Majesty  did,  by  the  said  order,  with  the  advice  aforesaid,  order  that  a 
county-court,  to  be  holden  under  the  said  act,  should  be  held  in  and  for 
the  said  last-mentioned  district,  in  some  convenient  place  in  the  same 
district,  and  that  such  court  should  be  called  "  The  Westminster  County- 
Court  of  Middlesex,"  and  should  be  the  district  of  the  same  court  under 
the  said  act :  That,  afterwards,  and  after  the  15th  of  March,  1847,  to 
wit,  on  the  said  9th  day  of  March,  in  the  last-mentioned  year,  the  said 
order  in  council  was  published  in  the  London  Gazette,  according  to  the 
form  of  the  said  act :  That  the  said  order  in  council  remained  in  full 
force,  and  not  in  any  way  altered,  superseded,  revoked,  or  counter- 
manded, from  the  time  of  the  making  thereof  as  aforesaid,  until  and  at 
and  during  all  the  several  times  thereinafter  mentioned,  respectively : 
That,  after  the  said  15th  of  March,  1847,  and  before  the  said  time 
when,  &c.,  in  the  declaration  mentioned,  and  whilst  the  said  order  of 
our  said  lady  the  Queen  was  in  full  force,  and  not  in  any  way  altered, 
to  wit,  on  the  day  and  year  in  the  declaration  mentioned,  at  and  in  the 
said  Westminster  *county-court  of  Middlesex,  then  holden  in  the  r^-joo 
said  building  in  the  declaration  first  mentioned,  in  and  for  the  *- 
said  district  at  Westminster,  in  the  county  of  Middlesex,  according  to 
the  form  of  the  said  act, — the  siad  building  then  being  a  convenient 
place  for  the  holding  of  the  said  court,  and  the  said  court  then  being  a 
court  holden  under  the  said  act, — the  defendant  Dennis  Creagh  Moylan, 
then  being  the  judge  of  the  same  court,  did,  according  to  the  form  of 
the  said  act  of  parliament,  by  a  warrant  under  his,  the  judge's,  hand, 
and  sealed  with  the  seal  of  the  said  court,  and  directed  to  the  defendant 
Francis  Smedley,  Esq.,  in  the  said  direction  named  and  described  as 
the  high-bailiff  of  the  said  court,  and  to  the  other  bailiffs  of  the  said 
court,  and  to  all  constables  and  peace  officers  within  the  jurisdiction 
of  the  said  court,  and  to  tho  governor  of  the  house  of  correction  for 
Middlesex,  at  Tothill  Fields,  Westminster, — after  reciting,  that,  at  the 
said  court  so  holden  as  last  aforesaid,  the  plaintiff  did  wilfully  insult 
him,  the  said  Dennis  Creagh  Moylan,  Esq.,  the  judge  of  the  said  court, 
during  his  sitting  in  the  said  court,  so  holden  as  last  aforesaid,  and  that 
thereupon  the  said  judge  did  order  that  the  plaintiff  should  be  taken  into 
vol-  X. — 17 
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custody,  and  detained  until  the  rising  of  the  said  court, — ^therefore  re- 
quire the  said  high-bailiff,  bailiffs,  and  others  in  the  said  direction  of  the 
said  warrant  mentioned,  to  take  the  plaintiff,  and  to  deliver  him  to  the 
said  governor  of  the  said  house  of  correction ;  and  by  the  said  warrant  the 
i^aid  judge  did  require  the  said  governor  of  the  said  house  of  correction  to 
receive  the  plaintiff,  and  him  safely  to  keep  in  the  said  house  of  correc- 
tion, for  the  term  of  seven  days  from  the  date  of  the  said  warrant,  or  until 
he  should  be  sooner  discharged  by  due  course  of  law :  That  the  said  dis- 
trict of  the  said  court  included  part  of  the  city  and  liberty  of  Westminster 
^_o-i  ill  the  said  *act  mentioned :  That,  before  and  at  the  time  of  the 

-'  making  of  the  said  warrant,  and  from  thenceforth  at  and  during 
the  said  time  when,  &c.,  in  the  declaration  mentioned,  the  said  Francis 
Smedley  was  the  high-bailiff  of  Westminster,  mentioned  in  the  said  act, 
and,  as  such,  the  high-bailiff  of  the  said  court :  That,  after  the  said  15th 
of  March,  1847,  and  before  the  said  warrant  was  so  made  as  aforesaid,  to 
wit,  on  the  16th  of  March,  in  the  year  last  aforesaid,  the  said  Francis 
Smedley,  then  being  such  high-bailiff  of  Westminster,  and  high-bailiff  of 
the  said  court  as  aforesaid, — and  who,  from  thence  until  and  at  the  time 
of  the  making  of  the  said  warrant,  continued  to  be  such  high-bailiff  of  the 
said  court, — by  a  writing  under  his  the  said  high-bailiff's  hand,  with  the 
assent  of  the  said  William  Flack,  appointed  the  defendant  William  Flack, 
then  being  an  able  and  fit  person  in  that  behalf,  to  be  a  bailiff  to  assist 
him  the  said  high-bailiff,  according  to  the  form  of  the  said  act :  That,  at 
the  time  when  the  said  William  Flack  was  so  appointed  as  aforesaid, 
the  number  of  bailiffs  appointed  by  the  high-bailiff  of  the  said  court  to 
assist  the  high-bailiff  of  the  said  court,  inclusive  of  the  said  William 
Flack,  did  not  exceed  the  number  of  such  assistant  bailiffs  then  allowed 
by  the  judge  of  the  said  court :  That  the  said  William  Flack,  from  the 
time  when  he  was  so  appointed  as  aforesaid,  until  and  at  the  time  of 
the  making  of  the  said  warrant  as  aforesaid,  and  from  thence  at  and 
during  the  said  time  when,  &c.,  in  the  declaration  mentioned,  continued 
to  be,  and  was,  such  assistant  bailiff  as  aforesaid :  That,  after  the  making 
of  the  .said  warrant,  and  before  the  said  time  when,  &c.,  in  the  declara- 
tion mentioned,  and  at  and  in  the  said  court  so  holden  in  the  said 
building  as  aforesaid,  to  wit,  on  the  day  and  year  in  the  declaration 
*1941  "^^^tioned,  the  said  warrant  was  delivered  to  the  now  pleading  *de- 

-'  fendants,  dien  being  such  high-bailiff  and  assistant  bailiff  respect- 
ively as  aforesaid,  to  be  executed  in  due  form  of  law :  And  that,  by 
virtue  of  the  said  warrant,  the  now  pleading  defendants,  while  the  said 
warrant  was  in  force,  and  before  the  expiration  of  the  said  seven  days 
from  the  date  thereof,  to  wit,  at  the  said  time  when,  &c.y  in  the  declara- 
tion mentioned,  in  the  said  building  in  which  the  said  court  was  so 
holden  as  aforesaid,  took  the  plaintiff  by  his  body,  within  the  said 
district  of  the  said  Westminster  county-court  of  Middlesex,  and  com- 
pelled him  to  go,  by  a  reasonable  and  public  way  in  that  behalf,  to  the 
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ssfd  house  of  correction  in  tbe  said  direction  of  the  sud  warrant  men- 
tioned as  aforesaid,  and  at  the  said  house  of  correction  delivered  the 
plaintiff  and  the  said  warrant  to  the  said  governor  of  the  said  house  of 
correction  in  the  direction  of  the  said  warrant  mentioned,  being  the 
prison  to  which  the  said  judge  had  power  to  commit  offenders  under  the 
said  act,  and  also  being  the  gaol  and  house  of  correction  in  the  declara- 
tion mentioned,  and,  in  so  doing,  did,  at  the  said  time  when,  &c.,  in 
the  declaration  mentioned,  necessarily  a  little  assault  the  plaintiff,  and 
seize  and  lay  hold  of  the  plaintiff,  and  pull  and  drag  the  plaintiff 
about,  and  pull  and  drag  the  plaintiff  from  and  out  of  the  said  building 
in  the  declaration  mentioned,  in  which  the  said  court  was  so  holden, 
into  the  said  public  street,  and  force  and  oblige  the  plaintiff  to  go  in 
and  along  the  said  public  street  in  the  declaration  mentioned,  to  the 
said  house  of  correction  in  the  declaration  mentioned,  being  the  public 
gaol  and  house  of  correction  in  the  declaration  mentioned,  as  they  law- 
fully might  for  the  cause  aforesaid,  using  no  unnecessary  violence,  and 
doing  no  unnecessary  damage  to  the  plaintiff  on  the  occasion  aforesaid; 
which  were  the  said  supposed  trespasses  to  which  that  plea  was  pleaded, 


*and  whereof  the  plaintiff  had  in  the  declaration  above  com- 
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plained, — verification. 

The  defendant  Tracy,  as  governor  of  the  house  of  correction,  in  a 
similar  manner  justified  t^e  reception  and  detention  of  the  plaintiff  under 
the  warrant.(a) 

To  each  of  these  pleas  the  plaintiff  demurred  specially,  assigning  for 
causes, — that  the  plea  was  uncertain  and  bad,  in  this,  that  the  warrant 
therein  mentioned,  as  therein  set  out,  was  void  and  altogether  bad  on  the 
face  thereof; — that  the  warrant,  as  set  out  in  the  said  plea,  appeared  to 
be  bad,  in  this,  that  it  did  not  show  in  what  manner  the  plaintiff  insulted 
the  said  D.  C.  Moylan,  whether  by  words,  or  gestures,  or  acts,  or  in 
what  other  manner ; — ^that  the  warrant,  as  set  out  in  the  plea,  contained 
no  commitment  of  the  plaintiff  to  any  such  prison  as  in  the  plea  is 
mentioned ; — that  the  waraant,  as  set  out  in  the  plea,  was  void  and  bad, 
in  this,  that  it  did  not  appear  therefrom  that  there  was  any  adjudication 
or  order  of  the  court  in  the  said  warrant  and  in  the  plea  mentioned, 
for  the  commitment  or  imprisonment  of  the  plaintiff  for  the  time  in  the 
said  warrant  mentioned,  the  order  in  the  said  warrant  mentioned  being 
merely  for  an  imprisonment  until  the  rising  of  the  court ;  whereas,  the  war- 
rant required  that  the  plaintiff  should  be  imprisoned  for  seven  days,  &c. 

To  the  third  plea  of  the  defendant  Moylan,  the  plaintiff  new  assigned, 
that  he  commenced  the  said  action  against  the  defendant,  not  only  for 
the  several  trespasses  in  his  said  third  plea  mentioned,  and  therein  at- 
tempted to  be  justified,  but  also  for  that  the  defendant  D.  G.  Moylan,  at 
the  time  in  the  said  declaration  mentioned,  by  a  certain  warrant  in  writing 
by  him  the  said  D.  C.  Moylan  signed,  did  cause,  procure,  and  order  the 

(a)  Bte  Hayei «.  Keene,  post,  E.  T.  IHX 
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other  defendants  Smedley,  Flack,  and  Tracy,  to  assault  and  imprison  the 
*1QR1  P^^^^^^'  ^^  manner  as  in  the  "^declaration,  and  which  warrant  or 

•^'  writing  is  as  follows,  that  is  to  saj,  «In  the  Westminster  county- 
court  of  Middlesex.  To  Francis  Smedley,  Esq.,  the  high-hailiff,  and  the 
other  bailiffs  of  the  court,  and  to  all  constables  and  peace  officers  within 
the  jurisdiction  of  the  said  court,  and:  to  the  governor  of  the  house  of 
correction  for  Middlesex,  at  Tothill  Fields,  Westminster :  Whereas,  at  a 
court  holden  at  St.  Martin's  Lane,  Westminster,  on  the  2l8t  day  of 
February,  1849,  Lawrence  Levy  did  wilfully  insult  Dennis  Creagh  Moy- 
lan,  Esq.,  the  judge  of  the  said  court,  during  his  sitting  in  the  said  court; 
and  thereupon  the  said  judge  of  the  said  court,  did  order  that  the  said 
Lawrence  Levy  should  be  taken  into  custody,  and  detained  until  the 
rismg  of  the  court :  These  are,  therefore,  to  require  you,  the  said  high 
bailiffs  and  others,  to  take  the  said  Lawrence  Levy,  and  to  deliver  him 
to  the  governor  of  the  house  of  correction  for  Middlesex,  at  Tothill  Fields, 
Westminster ;  and  you,  the  said  governor,  are  hereby  required  to  receive 
the  said  Lawrence  Levy,  and  him  safely  to  keep  in  the  said  house  of 
correction  for  the  term  of  seven  days,  from  the  date  hereof,  or  until  he 
shall  be  sooner  discharged  by  due  course  of  law.  Given  under  the  hand 
of  the  said  judge,  and  seal  of  the  said  court,  this  21st  day  of  February, 
1849.  Dennis  Creagh  Moylan,  Judge  of  the  said  court.  By  the  court, 
Christopher  Cuff,  clerk," — by  reason  of  which  said  warrant  or  writing, 
the  plaintiff  was,  on  the  day  mentioned  in  the  said  declaration,  assaulted, 
seized,  and  laid  hold  of  by  the  defendants,  and  by  them  imprisoned,  and 
kept  and  detained  in  prison,  for  the  time  and  in  the  manner  in  the  decla- 
ration mentioned,  without  any  reasonable  or  probable  cause  whatsoever, 
and  against  the  will  of  the  plaintiff;  which  said  assault  and  imprison- 
ment above,  newly  assigned,  was  another  and  different  assault  and  im- 
prisonment than  the  said  assault  and  imprisonment  in  the  last  plea 
♦1971  ™®°'^^^®^>  ^^^  thereby  attempted  to  *be  justified :  and  this  the 

•*  plaintiff  was  ready  to  verify,  wherefore,  inasmuch  as  the  defend- 
ant Dennis  Creagh  Moylan  had  not  answered  the  said  trespasses  above 
newly  assigned,  he  the  plaintiff  prayed  judgment  and  his  damages  by 
him  sustained  on  occasion  of  the  committing  thereof  to  be  adjudged  to 
him,  &c. 

The  defendant  Moylan  pleaded  to  the  new  assignment, — thirdly,  that 
the  said  trespasses  above  newly  assigned  were,  and  each  of  them  was, 
committed  after  the  passing  and  coming  into  force  of  the  act  of  parlia- 
ment in  the  second  plea  of  the  defendant  Moylan  to  the  declaration 
mentioned ;  that,  before  and  at  the  said  times  when  the  alleged  tres- 
passes, and  every  of  them,  were  committed,  he,  Moylan,  was  the  judge 
of  the  county  court  in  the  said  second  plea  also  mentioned,  being  a  court 
theretofore,  and  then,  and  thence  continually,  duly  constituted,  ap- 
pointed, and  holden  according  to  the  said  statute,  and  which  then  and 
Still  was  the  court  in  the  warrant  in  the  new  assignment  of  the  plaintiff 
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mentioned;  that,  just  before  the  committing  of  the  said  newly  assigned 
trespasses,  to  wit,  on  the  day  and  year  in  the  declaration  first  mentioned, 
the  said  county-coart  was  holden,  and  a  sitting  thereof  took  place,  to 
wit,  at  a  certain  building  appointed  in  that  behalf  within  the  jurisdic- 
tion of  the  said  court,  according  to  the  form  of  the  said  statute,  to  mtj 
at  the  building  in  the  declaration  motioned,  and  the  defendant  Moylan 
was  then  and  there  sitting  in  the  sliid  court  as  the  judge  thereof;  that 
the  plaintiff  then,  and  before  the  committing  of  the  said  trespasses,  or 
any  of  them,  and  within  the  said  jurisdiction,  and  at  and  in  the  said 
court,  wilfully  insulted  the  defendant  Moylan  during  his  said  sitting  in 
the  said  court  as  such  judge  as  aforesaid,  and  whilst  he  was  so  sitting  as 
such  judge  thereof  as  aforesaid ;  whereupon  the  defendant  Moylan  then 
and  there,  during  the  said  sitting,  and  before  the  rising  of  the  ^^^  q^ 
*said  court,  and  at  and  in  the  said  court,  and  within  the  jurisdic-  ^ 
tion  thereof,  did,  according  to  the  form  of  the  said  statute,  order  that 
the  plaintiff  should,  for  his  said  offence,  be  taken  into  custody  and  de- 
tained until  the  rising  of  the  said  court,  and  that  he  should  be  commit- 
ted for  seven  days  then  next  to  the  house  of  correction  in  the  declaration 
and  new  assignment  mentioned, — which  then  and  always  was  a  prison 
within  the  jurisdiction  of  the  said  county-court,  to  which  the  defendant 
Moylan,  as  such  judge  as  aforesaid,  then  and  always  had  power  to  com- 
mit offenders  under  the  said  act  of  parliament:  that  the  plaintiff  was 
then  and  there,  and  at  and  in  the  said  court,  and  within  the  jurisdiction, 
and  during  the  said  sitting  thereof,  accordingly  taken  into  custody  and 
detained  until  the  defendant  Moylan  afterwards,  on  the  same  day,  and 
within  and  at  a  reasonable  time  in  that  behalf,  and  during  the  said  sit- 
ting of  the  said  court,  and  before  the  rising  thereof,  and  at  and  in  the 
said  court,  and  within  the  jurisdiction  thereof,  did,  according  to  the  said 
statute,  in  order  to  commit  the  plaintiff  for  seven  days  to  the  said  house 
of  correction  in  the  declaration  and  in  the  new  assignment  mentioned, 
according  to  law,  make  his  warrant  in  the  new  assignment  mentioned, 
signed  by  him  the  defendant  Moylan,  and  sealed  with  the  seal  of  the 
said  county-court,  and  did  thereby  then  command  as  therein  is  com- 
manded,— ^which  said  warrant  was  then  and  there,  and  at  and  in  the  said 
court,  and  during  the  said  sitting,  and  before  the  rising  thereof,  delivered 
to  the  said  Francis  Smedley,  who  then  was  the  high-bailiff  of  the  said 
court,  to  be  executed  in  due  form  of  law :  that  the  said  Francis  Smed- 
ley, as  such  high-bailiff  as  aforesaid,  and  the  said  William  Flack,  who 
then  was,  and  thence  continually  had  been  one  of  the  bailiffs  of  the  said 
court  in  the  said  warrant  mentioned,  in  aid  of  the  said  Francis  Smedley, 


"^and  by  his  command,  then  and  there,  and  at  and  in  the  said 
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court,  and  during  the  said  sitting,  and  before  the  rising,  and  with- 
in the  jurisdiction  thereof,  and  within  the  time  in  the  said  warrant  men- 
tioned, under  and  by  virtue  of  the  said  warrant,  and  in  pursuance 
thereof,  took  the  said  Lawrence  Levy,  in  order  to  deliver  him,  and  did 

M 
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tben,  and  within  tho  said  jarisdiotion,  take  and  deliver  him  to  the  said 
A.  F.  Tracy,  who  then  was,  and  thence  continually  had  been  the  go- 
vernor of  Uie  said  house  of  correction  in  the  said  warrant  mentioned, 
at  the  said  house  of  correction :  that  the  said  A.  F.  Tracy  then,  and 
whilst  the  said  warrant  was  in  full  force,  and  within  the  time  therein 
mentioned,  and  within  the  jurisdiction  of  the  said  court,  to  wit,  at  the 
said  house  of  correction,  under  and  in  pursuance  of  the  said  warrant, 
received  and  took  the  plaintiff  into  the  said  house  of  correction,  and 
there  safely  kept  him  for  a  time  within  the  said  seven  days,  to  wit,  the 
time  in  the  declaration  and  new  assignment  mentioned  in  that  behalf, 
being  a  time  within  the  period  of  imprisonment  in  the  said  warrant  men- 
tioned, and,  in  and  about  causing  the  plaintiff  to  be  so  arrested  and 
committed,  and  detained  in  the  said  prison  as  aforesaid,  under  and  by 
virtue  of  the  said  warrant  in  the  said  new  assignment  mentioned,  the 
defendant  Moylan  did,  as  such  judge  as  aforesaid,  to  a  degree  and  extent 
necessary  for  that  purpose,  and  no  further  or  otherwise,  and  within  the 
jurisdiction  aforesaid,  cause  the  supposed  trespasses  above  newly 
assigned  to  be  committed,  doing  no  unnecessary  hurt  or  damage  to  the 
plaintiff,  and  doing  nothing  but  what  was  necessary  to  cause  the  plain- 
tiff to  be  so  arrested,  detained,  and  committed  as  in  that  plea  aforesaid  ; 
which  were  the  same  trespasses  above  newly  assigned  against  the  de- 
fendant Moylan,  and  were  committed  within  the  jurisdiction  of  the  said 
county-court, — verification. 
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'''To  this  plea,  the  plaintiff  demurred  specially,  assigning  for 
causes, — that  the  plea  is  uncertain  and  bad,  in  this,  that  it  does 
not  show  in  what  manner  the  plaintiff  insulted  the  defendant,  whether 
by  words  or  gestures  or  acts,  or  in  what  other  manner ; — that  the  said 
defendant  admits  by  his  said  plea  that  he  caused  the  plaintiff  to  be  im- 
prisoned by  means  of  the  warrant  in  the  said  new  assignment  set  out  and 
mentioned,  and  which  said  warrant  is  bad  on  the  face  thereof,  and  not 
sufficient  in  law  to  justify  the  imprisonment  or  detention  of  the  plaintiff, 
or  the  assaulting,  seizing,  or  laying  hold  of  him  in  the  said  new  assign- 
ment and  in  the  declaration  above  mentioned,  and  which  said  warrant  so 
set  out  in  the  said  new  assignment  as  aforesaid  appears  to  be  bad  in  this, 
that  it  does  not  show  in  what  manner  the  plaintiff  insulted  the  defendant 
Moylan,  whether  by  words  or  gestures  or  acts,  or  in  what  other  man- 
ner ; — that  the  said  warrant  so  set  out  in  the  said  new  assignment  as 
aforesaid,  contains  iio  commitment  of  the  plaintiff  to  the  prison  in  the 
said  warrant  mentioned; — that  the  said  warrant  is  void  and  bad,  in  this, 
that  it  does  not  appear  therefrom  that  there  was  any  adjudication  or 
order  of  the  court  in  the  said  warrant  mentioned  for  the  commitment  or 
imprisonment  of  the  plaintiff  for  the  time  in  the  said  warrant  mentioned, 
;he  order  for  the  said  warrant  mentioned  being  merely  for  an  imprison- 
nent  until  the  rising  of  the  court ;  whereas  the  said  warrant  required 
hat  the  plaintiff  should  be  imprisoned  for  seven  days,  &c. 
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The  demurrer  waa  argued  ou  the  24th  of  April  last,  before  Wilds, 
C.  J.,  Crbsswbll,  J.,  WiLUAMS,  J.,  and  Talfourd,  J. 

S.  Temple  (with  whom  was  Archbold)^  in  support  of  the  demurrer.(a) — 
The  warrant  in  question  is  bad  for  ^uncertainty.  It  is  impossible  r^eQA-i 
to  gather  from  it  for  what  the  plaintiff  was  ordered  to  be  taken  ^ 
and  detained.  These  warrants,  like  orders  of  commitment,  must  accu* 
ratelj  define  the  cause  of  detention :  The  King  v.  Evered,  Gald.  26,  Ex 
parte  Addis,  1  B.  &  C.  87  (E.  C.  L.  R.  vol.  8),  2  D.  &  R.  167  (E.  C. 
L.  R.  vol.  16).  There  is  a  variance  between  the  order  of  adjudication 
and  the  commitment.  The  clause  upon  which  Xk^  j^^g^  professes  to 
have  acted,  is  the  113th  section  of  the  9  &  10  Vict.  c.  95,  which  enacts, 
"  that,  if  any  person  shall  wilfully  insult  the  judge,  or  any  juror,  or  any 
bailiff,  clerk,  or  officer  of  the  said  court  for  the  time  be^ng,  during  his 
sitting,  or  attendance  in  court,  or  in  going  to  or  returning  from  the  court, 
or  shall  wilfully  interrupt  the  proceedings  of  the  court,  or  otherwise  mis- 
behave in  court,  it  shall  be  lawful  for  any  bailiff  or  officer  of  the  court, 
with  or  without  the  assistance  of  any  other  person,  by  the  order  of  the 
judge,  to  take  such  offender  into  custody,  and  detain  him  until  the  rising 
of  the  court ;  and  the  judge  shall  be  empowered,  if  he  shall  think  fit,  by 
a  warrant  under  his  hand,  and  sealed  with  the  seal  of  the  court,  to  com- 
mit any  such  offender  to  any  prison  to  which  he  has  power  to  commit 
offenders  under  this  act,  for  any  time  not  exceeding  seven  days,  or  to, 
impose  upon  any  such  offender  a  fine  not  exceeding  52.  for  every  sucli. 
offence,  and,  in  default  of  payment  thereof,  to  commit  the  offender  to  any 
such  prison  as  aforesaid  for  any  time  not  exceeding  seven  days,  unless 
the  said  fine  be  sooner  paid."  The  warrant  must  be  in  writing — May- 
hew  V.  Locke,  7  Taunt.  63  (E.  C.  L.  R.  vol.  2),  2  Marsh.  377  (E.  C. 
L.  R.  vol.  4), — ^and  it  must  specify  the  nature  of  the  offence,  and  show 
that  the  adjudication  corresponds  with  it.  « Every  instrument,''  says 
Parks,  B.,  in  Lindsay  v,  Leigh,  17  Law  Journ.  N.  S.,  Mag.  Cas.  50, 
«  which  is  to  affect  a  man's  liberty  or  *property,  out  of  the  course  r*f)02 
of  the  common  law,  ought,  on  the  face  of  it,  to  show  the  authority  '- 
sufficiently.  The  nature  of  the  insult  offered  to  the  judge  should  have 
been  stated  upon  the  face  of  the  warrant.  The  law  as  to  the  form  of 
commitment  is  thus  laid  down  in  Hawkins  :(6) — '<  Fourthly,  it  ought  to 
set  forth  the  crime  alleged  against  the  party  with  convenient  certainty, 
whether  the  commitment  be  by  the  privy  council,  or  any  other  authority ; 
otherwise,  the  officer  is  not  punishable  by  reason  of  such  mittimuSj  for 
suffering  the  party  to  escape ;  and  the  court  before  whom  ho  is  removed, 
by  habeoi  carpus^  ought  to  discharge  or  bail  him.  And  this  does  not 
only  hold  where  no  cause  at  all  is  expressed  in  the  commitment,  but  also 
where  it  is  so  loosely  set  forth  that  the  court  cannot  adjudge  whether  it 

(a)  The  argament  was  oonfined  to  the  demviren  to  the  pleaa  of  Smedley,  Flaok,  and  Tracj,-- 
the  defendant  Moylan  haTing  died  before  the  daj  of  argament 
(6)  Hawk.  P.  C.  Book  2,  ch.  16, 1 16. 
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vrere  a  reasonable  ground  of  imprisonment ;  as  where  one  was  committed 
for  manifold  contumacy  to  the  high  commission  courts  or  for  refusing  to 
answer  before  them  to  certain  articles,(a)  or  for  insolent  behaviour,  and 
words  spoken  at  the  council  table,(i)  &c.  And  it  is  holden  by  Sir  Ed- 
ward Coke,  in  his  2d  Institute,  2  Inst.  591,  that  a  commitment  for  high 
treason,  or  felony  in  general,  without  showing  the  species  of  the  offence, 
is  not  good."  [Talpourd,  J. — The  warrant  here  follows  the  very  words 
of  the  act.]  It  may  nevertheless  be  bad.  This  is  a  new  jurisdiction 
and  a  new  offence ;  and  nothing  will  be  intended  in  its  favour :  Peacock 
V.  Bell,  1  Wms.  Saund.  78.  [Wilde,  C.  J. — Does  "insult"  necessarily 
import  a  contempt  ?]  Not  necessarily.  Parke,  B.,  in  delivering  the 
judgment  of  the  court  of  error,  in  Gossott  v.  Howard,  10  Q.  B.  411, 
452  (E.  C.  L.  B.  vol.  59),  broadly  lays  down  the  distinction  between 


*^203] 


the  process  of  courts  acting  under  a  common  law  authority,  *and 


magistrates  and  others  acting  under  a  special  statutory  authority. 
<<  If,"  says  his  lordship,  "  this  had  been  the  case  of  a  magistrate  acting 
under  some  statute  which  gave  him  a  special  authority  to  take  a  man  into 
custody  under  the  same  circumstances  as  are  stated  in  the  three  first 
pleas,  we  should  no  doubt  have  agreed  with  Lord  Denman  and  my 
brother  Coleridge,  that  a  warrant  in  a  similar  form  would  have  beea 
void,  those  circumstances  not  appearing  upon  the  face  of  it ;  for,  in  the 
case  of  special  authorities  given  by  statute  to  justices  or  others  acting 
out  of  the  ordinary  course  of  the  common  law,  the  instruments  by  which 
they  act,  whether  warrants  to  arrest,  commitments,  or  orders,  or  convic- 
tions, or  inquisitions,  ought,  according  to  the  course  of  decisions,  to  show 
their  authority  on  the  face  of  them,  by  direct  averment  or 'reasonable 
intendment.  Not  so  the  process  of  superior  courts  acting  by  the  autho- 
rity of  the  common  law."  In  Hale's  Pleas  of  the  Crown,  vol.  ii.  c.  14, 
p.  122,  it  is  laid  down,  that  "the  mittimus  must  contain  the  certainty 
of  the  cause,  and  therefore,  if  it  be  for  felony,  it  ought  not  to  be  gene- 
rally, profelonid^  but  it  must  contain  the  especial  nature  of  the  felony 
briefly,  dA^  for  felony  for  the  death  of  J.  S,,  or  for  burglary y  in  breaking 
the  home  of  J.  S.^  &;c.,  and  the  reason  is,  because  it  may  appear  to  the 
judges  of  the  King's  Bench,  upon  an  habeas  corpus^  whether  it  be  felony 
or  not."  The  word  « therefore,"  in  this  warrant,  must  either  apply  to 
the  last  antecedent,  in  which  case  the  detention  of  the  plaintiff  until  the 
rising  of  the  court  would  appear  to  be  the  cause  of  his  committal  to  the 
house  of  correction ;  or  it  must  refer  to  the  whole  of  the  matters  previ- 
ously stated,  and  in  that  case  of  the  two  causes  for  his  committal,  one 
would  be  insufficient;  or  it  leaves  the  ground  of  committal  uncertain : 
*0fU1  ^^^^  ^^  *either  case,  the  warrant  is  bad,  and,  being  bad  upon  the 
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face  of  it,  it  affords  the  officers  acting  under  it  no  protection. 


(a)  Codde'8  Cue,  1  Roll.  Rep.  245. 

(6)  Chambers's  ease,  Cro.  Car.  133,  Freeman's  ease,  Cro.  Car.  570;  Hodges  r.  Ilumkin,  2 
Bttlstr.  139. 
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Whateley  (with  whom  was  Sir  John  Bayley\  for  the  defendants 
Smodley  and  Flack. — The  warrant  affords  a  jostiiScation  to  the  officers 
who  acted  under  it.  That  the  judge  of  the  county-court  has  power  to 
commit  a  party  for  contempt,  there  can  be  no  doubt.  The  county-court 
created  by  the  9  &  10  Vict.  c.  95,  is  a  court  of  record, — a  court  of  co- 
ordinate jurisdiction :  its  process  is  not  to  be  construed  by  the  rules  which 
govern  the  process  of  inferior  courts.  [Grebswell,  J. — What  marks 
the  distinction  between  a  superior  and  an  inferior  court  ?]  An  action 
lies  in  the  county-court  upon  a  judgment  of  the  Queen's  Bench  or  of  this 
court — Com.  Dig.  Proh^ion  (A.  1);  Anonymous,  1  Roll.  Rep.  54; 
Anonymous,  2  Salk.  439 ;  Ranee  v.  James,  12  Jurist,  62 ;  In  re  Dun- 
ford,  12  Jurist,  861 ;  In  re  Winsor  v.  Dunford,  12  Jurist,  629 :  it  has, 
up  to  a  certain  amount,  co-ordinate  jurisdiction  with  the  courts  at  West- 
minster: and  the  proper  mode  of  proving  a  judgment  of  a  superior 
court  therein,  is,  by  eertiarari  and  mittimua^  as  in  the  superior  courts. 
The  same  construction,  therefore,  must  be  applied  to  this  warrant,  as  to 
a  warrant  or  order  issued  by  this  court.  Even  assuming  it  to  be  a  war- 
rant of  an  inferior  court,  it  is  a  perfectly  good  warrant  within  the  118th 
section  of  the  act.  Though,  perhaps,  not  so  technically  correct  as  it 
might  have  been,  it  is  clear  enough  for  the  purpose.  The  high-bailiff*  is 
bound  to  execute  the  warrants  of  the  judge— hs.  88 :  it  is  no  part  of  his 
duty  to  scan  them  rigidly.  The  cases  of  The  King  v.  Evered  and 
Lindsey  v.  Leigh  do  not  touch  the  present ;  the  former  was  the  case  of 
an  alternative  conviction,  *  which  was  clearly  bad ;  and  the  latter  r-i^^nrin 
turned  upon  the  peculiar  words  of  the  act,  and,  besides,  it  was  ^ 
the  case  of  a  magistrate's  conviction,  which  is  construed  strictly.  Then, 
it  is  said  that  this  warrant  is  bad,  because  it  contains  no  adjudication  of 
contempt.  That,  however,  is  not  necessary.  <<  It  was  a  mistake,"  says 
Parke,  B.,  in  delivering  the  judgment  of  the  Exchequer  Chamber,  in 
Gossett  V.  Howard,  10  Q.  B.  455  (E.  G.  L.  B.  vol.  59),  « to  assert,  as 
was  done  at  the  bar,  that  an  adjudication  of  a  contempt  was  a  necessary 
part  of  every  committal  for  a  contempt,  and  that  an  attachment  would 
be  invalid  without  it.  It  is  not  so  in  the  superior  courts  of  common 
law,  as  has  been  before  stated ;  nor  in  the  Court  of  Chancery,  as  Lord 
Ltndhurst  has  lately  decided :  Ex  parte  Van  Sandau,  1  Phillips,  445, 
605."  In  Watson  v.  Bodell,  Parke,  B.,  says  :(a)  « It  is  clear  that  a 
court  of  record  may  commit  by  order  to  the  custody  of  its  officer  in 
open  court,  as  the  Queen's  Bench  or  Quarter  Sessions,  for,  there  is,  or 
ought  to  be,  a  record  of  such  commitment ;  and  the  order  given  seiente 
curid  by  the  court  in  this  case,  would  probably  be  a  protection  to  the 
officer."  Ex  parte  Purdy,  9  Com.  B.  201  (E.  C.  L.  R.  vol.  68),  is  like- 
wise an  authority  to  show  that  a  warrant  like  this  is  not  to  receive  the 
same  construction  that  a  conviction  receives.  Besides,  here,  the  warrant 
does  contain  a  sufficient  adjudication :  it  states  that  «  Lawrence  Levy 

(a)  li  M.  A  W.  67,  ro.f 
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did  wilfully  insult  Dennis  Creagh  MojIaQ,  Esq.,  the  jndge  of  the  said 
court,  during  bis  sitting  in  the  said  court,"  and  that  <<  thereupon  the  said 
judge  of  the  said  court  did  order,"  &;c.  It  is  said  that  the  particulars 
of  the  alleged  insult  should  be  stated.  But,  who  is  to  be  the  judge  of 
the  insult  ?  There  are  many  cases  where  the  party  insulted  alone  could, 
know  the  intention  of  the  act,  and  where,  as  in  the  case  of  insulting 

gestures,  it  would  be  impossible  to  describe  *the  offence  by  words. 

And  who  but  the  judge  is  to  say  whether  the  act  done  be  wilful 
or  not  ?  A  case  which  occurred  some  years  since,  may  be  in  the  recol- 
lection of  the  court,  where,  a  judge  who  had  declined  to  fight  a  duel, 
was  constantly  annoyed  by  his  challenger  coming  into  court,  and  placing 
himself  before  him  twirling  a  white  feather  between  his  thumb  and 
finger.  The  judge, — ^who  must  have  credit  for  possessing  common  sense, 
and  whose  duty  it  is  to  preserve  the  dignity  of  his  court, — must  surely 
be  the  proper  person  to  determine  what  does  and  what  does  not  amount 
to  a  wilful  insult.  In  the  Case  of  the  Sheriff  of  Middlesex,  11  Ad.  & 
E.  273,  296  (E.  C.  L.  B.  vol.  89),  Golsrxdgb,  J.,  .says : «' When  a  court 
of  competent  authority  has  committed,  the  commitment  is  an  adjudica- 
tion, and  the  grounds  of  it  need  not  be  stated."  In  1  Hale's  Pleas  of 
the  Crown,  p.  586,  speaking  of  the  examination  of  felons,  the  learned 
author  says, — « If  by  some  reasonable  occasion  the  justice  cannot  at  the 
return  of  the  warrant  take  the  examination,  he  may  hy  word  of  mouth 
command  the  constable,  or  any  other  person,  to  detain  in  custody  the 
prisoner  till  the  next  day,  and  then  to  bring  him  before  the  justice  for 
further  examination ;  and  this  detainer  is  justifiable  by  the  constable,  or 
any  other  person,  without  showing  the  particular  cause  for  which  he  was 
to  be  examined,  or  any  warrant  in  scriptia,"  Again,  Vol.  II.  p.  122,  be 
says :  «  The  commitment  must  be  in  writing  under  the  seal  of  the  justice. 
And  therefore,  although  a  justice  may,  bjf  tpord  of  mouthy  arrest  a  per> 
son  for  a  breach  of  the  peace  done  in  his  presence,  yet  in  that  case  the 
commitment  of  him  ought  to  be  a  mittimw  under  seal :  thus  it  was  re- 
solved in  Sandford's  case,  P.  23  Car.  1,  B.  B.  1  Hale,  P.  C.  612 ;  but, 
agreed,  he  may  detain  him  in  his  custody  till  a  warrant  can  be  made. 
♦2071  *'^^^  herein  the  power  of  a  justice  differs  from  the  power  of  a 
-^  court  ;  for,  the  Court  of  Eang's  Bench  may  commit  by  order,  and 
so  may  the  court  of  sessions  of  the  peace,  because  there  is,  or  ought  to 
be,  a  record  of  the  conunitment."  And,  after  the  passage  which  has 
been  cited  on  the  other  side,  the  learned  author  adds, — «<  But,  although 
it  be  true  that  these  things  are  regular  and  fit,  vis.,  the  cause,  the  jus- 
tice committing,  the  date,  the  apt  conclusion,  yet  I  am  far  from  thinking 
the  warrant  void  that  hath  not  all  these  circumstances." 

Assuming  that  the  warrant  is  not  good,  as  regards  the  judge  himself, 
that  does  not  necessarily  prevent  its  justification  of  the  acts  of  his  sub* 
ordinates.  It  may  be  enough  to  say  that  the  judge  was  acting  in  a 
judicial  capacity,  and  therefore  is  not  responsible,  provided  always  he 
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acted  band  fide:  Taaffe  «.  Downes,  8  Moore*s  P.  G.  Gases,  86.  If  the 
complaint  be^  that  this  warrant  is  defective  in  form,  that  is  aided  by  s. 
186,  which  enacts  <<  that  no  order,  yerdict,  or  judgment,  or  other  pro- 
ceeding made  concerning  any  of  the  matters  aforesaid,  shall  be  quashed 
or  Tacated  for  want  of  form." 

OgUf  for  the  defendant  Tracy,  submitted,  that,  if  the  judge  bad  a 
right  to  commit,  he,  Tracy,  had  no  discretion,  but  was  how^d  to  receive 
the  prisoner,  and  therefore  the  warrant,  which  was  good  upon  the  face 
of  it,  afforded  him  ample  justification. 

Temple^  in  reply. — The  passages  cited  from  Hale's  Fleas  of  the  Grown 
relate  to  felony  only.  The  officer  is  bound  to  inquire  into  the  legal 
sufficiency  of  the  warrant,  before  he  ventures  to  enforce  it.  It  cannot 
be  denied  that  a  court  of  record — a  superior  court — has  power  to  commit 
for  contempt,  by  the  common  law.  *But  an  inferior  court  must, 
in  exercising  its  powers,  submit  itself  to  the  rules  of  law  by  which 
every  inferior  court  is  bound.  The  circumstance  of  writs  of  certiorari 
and  prohibition  being  every  day  issued  to  these  county-courts,  shows 
that  they  are  not  superior  courts,  in  the  sense  contended  for  on  the 
other  side.  The  warrant  here  is  so  uncertain  upon  the  face  of  it,  that 
it  is  impossible  to  say  whether  the  commitment  was  for  the  supposed 
insult,  or  because  the  plaintiff  had  been  ordered  by  the  judge  to  be  de- 
tained until  the  rising  of  the  court.  In  the  King  v.  James,  6  B.  &  Aid. 
894  (E.  G.  L.  B.  vol.  7),  1  D.  &;  B.  569  (B.  G.  L.  B.  vol.  16),  the  nature 
of  the  insult  was  set  out  in  the  warrant, — <«  for  insulting  behaviour  to- 
wards us,  by  telling  us  that  we  were  biassed  and  prejudiced  in  our  con- 
duct towards  him,  as  magistrates,  in  the  due  execution  of  our  office  as 
magistrates,"  &c.  The  objection  here  is  one  of  substance,  and  therefore 
is  unaffected  by  the  lS6th  section.  Cur.  cidv.  vult. 

WiLDB,  G.  J.,  now  delivered  the  judgment  of  the  court : — 

This  case  comes  before  the  court  upon  a  demurrer  to  the  defendants' 
pleas.  The  action  is  for  an  assault  and  false  imprisonment,  brought 
against  the  late  judge  of  the  Westminster  county-court,  the  high-bailiff 
of  Westminster,  and  his  deputy,  and  the  keeper  of  the  house  of  correc- 
tion.    The  declaration  is  in  the  ordinary  form. 

The  defendant  Moylan  died  after  the  action  was  commenced ;  the  other 
defendants  justified  under  a  warrant  granted  by  the  defendant  Moylan, 
as  judge  of  Uie  county-court.  The  plaintiff  specially  demurred  to  the  pleas 
of  justification,  and  the  demurrer  was  argued  before  us  in  Easter  term  last. 
The  warrant  is  *set  out  in  the  pleas.  Several  causes  of  demurrer  r*oo9 
are  assigned ;  but  those  relied  upon  on  the  argument,  were, — ^first,  ^ 
that  the  supposed  offence  or  ground  of  commitment,  was,  upon  the  face  of 
the  warrant,  uncertain, — secondly,  that  the  warrant  recited  "  that  the 
plaintiff  had  insulted  the  judge  of  the  county-court,  and  had  been  taken 
into  custody  and  detained  till  the  rising  of  the  court,  and  that  therefore 
the  officers  were  commanded  to  take  the  plaintiff,  and  convey  him,"  &c. 
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It  was  argued  that  the  word  <<  therefore"  most  apply  either  to  the 
last  matter  recited, — ^in  which  case,  the  detention  of  the  plaintiff  till  the 
rising  of  the  court  would  appear  to  be  the  cause  of  his  committal  to  the 
house  of  correction,  which  would  be  absurd;  or  it  must  refer  to  both  the 
matters  recited, — and  then,  of  the  two  causes  for  his  committal,  one 
would  be  altogether  insufficient ;  or  it  must  leave  the  real  ground  of 
committal  uncertain :  and,  in  either  case,  the  warrant  would  be  bad,  and, 
being  bad  on  the  face  of  it,  would  not  justify  the  officers.  It  was  also 
said  that  the  warrant  was  bad  in  another  particular,  viz.  that  it  did  not 
set  forth  the  nature  of  the  supposed  insult  offered  to  the  judge,  so  as  to 
enable  this  court  to  ascertain  whether  any  such  insult  had  been  offered 
as  would  give  the  judge  power  to  commit. 

On  the  other  hand,  it  was  said  that  the  warrant  must  be  read  with 
reference  to  the  118th  section  of  the  9  &  10  Vict.  c.  95,  which  enacts, 
that,  if  any  person  shall  wilfully  insult  the  judge  during  his  sitting  in 
court,  or  other  officers  mentioned  in  the  act,  it  shall  be  lawful  for  any 
officer  of  the  court,  by  order  of  the  judge,  to  take  such  offender  into 
custody,  and  detain  him  until  the  rising  of  the  court,  and  the  judge 
shall  be  empowered,  if  he  shall  think  fit,  by  a  warrant  under  his  hand, 
and  sealed  with  the  seal  of  the  court,  to  commit  such  offender  to  prison 
*oi  01  ^^^  ^^^  ^^^^  ^^^  ^exceeding  seven  days ;  that  the  meaning  to  be 
•^  ascribed  to  the  warrant,  then,  was,  that,  the  party  having  wil- 
fully insulted  the  judge,  and  the  judge  having  ordered  him  to  be  detained 
till  the  rising  of  the  court,  thought  fit  by  warrant  to  commit  him  to 
prison  for  seven  days ;  and  also,  that,  with  reference  to  the  sufficiency, 
of  the  description  of  the  insult,  the  officers  were  at  all  events  protected, 
as  they  could  not  dispute  the  propriety  of  the  judge's  decision ;  and 
that,  even  if  the  matter  related  to  the  judge  himself,  as  defendant,  the 
warrant  would  suffice,  for,  that  his  court  was  a  court  of  record,  and  a 
superior  court. 

It  is  not  necessary  to  decide  this  latter  point:  but  there  are  strong 
reasons  for  saying  that  the  courts  held  under  the  9  &  10  Vict.  c.  95, 
are  inferior  courts.  Although  courts  of  record,  they  are  still  in  their 
nature(a)  county-courts,  which  are  undoubtedly  inferior.  Their  juris- 
diction is  limited  to  the  nature  of  the  causes  to  be  tried,  and  the  ambit 
within  which  the  cause  of  action  must  have  arisen.  And  causes  com- 
menced there  are  removable  into  the  superior  courts,  except  in  certain 
cases,  where  it  is  expressly  prohibited  by  s.  94. 

Assuming  that  the  warrant  in  question  is  to  be  treated  as  having  been 
issued  by  the  judge  of  an  inferior  court,  we,  nevertheless,  think  it  suf- 

(a)  Aa  no  analogy  and  no  connexion,  except  in  name,  exists  between  the  new  county -coarta 
and  the  curia  baronum  of  the  county  in  which  Justice  is  administered  by  the  epsemblod  tcnantii 
in  capiUf — the  freeholders  holding  immediately  of  the  crown,— with  the  assistance  of  the  sheriff; 
presiding  as  the  Queen's  bailiff  of  the  county,  the  new  courts  may  have  been  thus  designated 
for  the  purpose  of  fixing  upon  them  the  character  of  inferior  courts.  As  to  the  distinction  between 
sBperior  and  inf«rior  ooorts,  see  Peacock  «.  Bell,  1  Wms.  fiannd.  73. 


10  COMMON  BENCH.    (1  J.  SCOTT.)  210 


[*211 


ficiently  describes  the  offence  for  ifhicli  the  party  was  committed.  In 
the  first  place,  the  recital  that  the  party  had  insulted  the  judge,  is  to 
be  treated  as  a  direct  adjudication  that  he  had  done  so,  according  to  the 
case  of  The  Sheriff  of  Middlesex,  11  Ad.  &  E.  287  (E.  C.  L.  R.  vol.  39). 
*And,  as  the  statute,  by  s.  113,  gives  the  power  to  commit  for 
any  insult  wilfully  offered  to  the  judge  or  his  officers,  or  for  any 
wilful  interruption  of  the  proceedings  of  the  court,  or  any  other  misbe- 
haviour in  court ;  and,  as  many  acts  may  come  within  that  provision, 
which  it  would  be  impossible  adequately  to  describe  in  words,  it  seems 
to  us  that  the  judge  had  jurisdiction  to  decide  conclusively  whether  any 
particular  act  did  amount  to  an  insult  or  interruption  or  misbehaviour, 
and  it  was  therefore  unnecessary  to  say  more  in  the  warrant  than  that 
be  had  been  wilfully  insulted* 

As  to  the  cause  of  commitment,  we  adopt  the  argument  urged  for  the 
defendants,  that  we  are  not,  unless  it  be  absolutely  necessary,  to  con- 
strue the  warrant  so  as  to  make  it  absurd  and  nonsensical ;  which  we 
should  do,  in  holding  that  it  assigns  the  detention  of  the  plaintiff  till  the 
rising  of  the  court,  as  a  cause  for  committing  him  to  the  house  of  correc- 
tion. The  recital  of  his  detention  is  to  be  taken  as  a  narrative  of  the 
judge,  after  the  insult  was  offered,  and  not  as  a  cause  for  the  subsequent 
issuing  of  his  warrant. 

Both  the  objections  taken  to  the  warrant,  therefore,  fail ;  and  our 
judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants,  (a) 

'  (a)  See  Hoald«D  r.  Smith,  19  Law  Joarn.,  N.  S.,  Q.  B.  170, 15  Law  Times,  64.  It  was  there 
held,  that  the  jadge  of  a  county-^oort  is  not  answerable  at  eommon  law  in  an  aoUon  of  trespass, 
for  an  erroneous  judgment,  or  for  the  wrongful  act  of  his  officer  done  not  in  pursuance  of,  though 
under  colour  of,  his  judgment;  but  that  he  «•  responsible  in  an  action  for  an  act  done  by  his 
command  and  authority  when  he  has  no  jurisdiction.  In  an  action  of  trespass  against  A.,  the 
judge  of  the  oounty-conrt  of  S.,  in  Lineolnshire,  to  which  A.  pleaded  only  "  not  guilty,"  the  facts 
were  these : — 

B.  being  resident  and  carrying  on  his  business  in  Cambridgeshire,  had  been  sued,  by  leave  of 
the  judge,  in  the  county ^ourt  of  S.,  where  judgment  was  given  against  him  by  default. 
A  summons  under  9  A  10  Vict  o.  9a,  s.  98,  was,  ^afterwards,  and  whilst  B.  resided  and  [^212 
carried  on  his  business  in  Cambridgeshire,  issued  by  order  of  A.,  calling  on  B.  to 
appear  at  the  county -court  of  S.,  to  be  examined  as  to  his  not  paying  debt  and  costs,  Ac.  This 
sammons  was  served  upon  B.  in  Cambridgeshire,  and  on  his  non-appearanoe  at  S.,  the  defendanty 
bond  fide  believing  that  he  had  power  to  do  so,  made  a  minute  in  his  book  ordering  the  plaintiff 
to  be  committed  to  Cambridge  gaol,  and  he  was  so  committed  accordingly.  It  was  held,  that 
the  eommitment  was  without  jurisdiction,  and  that  the  defendant  must  be  taken  to  have  been 
aware  of  the  want  of  jurisdiction,  and  that  he  was  therefore  liable  in  trespass. 
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SPARTALI  and  Otbers  v.  BENEOEE  and  Others. 

A  oontraot  for  the  sole  of  thirty  bales  of  goats'  wool  at  a  certain  price  per  lb.,  contained  the 
foUowing  stipolatioD, — "Cnstomary  allowance  for  tare  and  draft,  and  to  be  paid  for  by  cash  in 
one  month,  lose  5  per  cent  disconnt:" — ^Held,  that  tiie  vendee  was  entitlad  to  hare  the  g^ods 
delirered  to  him  immediately,  or  within  a  reasonable  time,  bnt  was  not  bound  to  pay  for  them 
until  the  expiration  of  the  month. 

Held,  also,  that»  there  being  no  ambigtiity  in  the  labgnage  of  the  contract,  eTidence  was  not 
admissible,  to  show,  that,  by  the  usage  of  the  particular  trade,  vendors  selling  under  such 
contracts,  were  not  bound  to  delirer  the  goods  without  payment 

This  was  an  action  of  aserampsit.  The  declaration  stated  that  the  de- 
fendants, on  the  4th  of  Febraary,  1848,  agreed  to  boy  of  the  plaintiffs, 
and  the  plaintiffs  then  agreed  to  sell  to  the  defendants,  at  their  request, 
certain  goods,  to  wit,  thirty  bales  of  goats'  wool,  npon  the  following 
terms,  that  is  to  say,  at  1«.  6^d.  per  lb.,  the  customary  allowance  for 
tare  and  draft  to  be  made,  and  the  said  goods  to  be  delivered  by  the 
plaintiffs  to  the  defendants  an  the  defendants  paying  the  said  price,  less 
5  per  cent,  discount,  at  or  (at  the  option  of  ike  defendants)  before  the 
expiration  of  one  calendar  month  from  the  day  aforesaid :  Mutual  pro- 
mises :  Arernient,  that,  although  the  plaintiffs,  from  the  time  of  the 
making  of  the  defendants'  promise,  for  and  during  and  xmtil  and  at  the 
expiration  of  one  calendar  month  from  the  time  of  the  making  of  the 
said  contract,  were  ready  and  willing  to  deliver  the  said  goods  to  the 
defendants,  according  to  the  said  terms,  and  to  perform  and  fulfil  the 
said  terms  in  all  things  on  the  part  of  the  plaintiffs  to  be  performed  and 
*21^1  ^^^^^^^^9 — ^whereof  the  defendants,  ^during  all  that  time  had 
^  notice ;  and  although  the  said  period  of  one  calendar  month  had 
elapsed  before  the  commencement  of  this  suit ;  yet  the  defendants  did 
not  nor  would  accept  the  said  goods  from  the  plaintiffs,  or  pay  them  for 
the  same,  according  to  the  said  terms,  but  wholly  neglected  and  refused 
so  to  do ;  whereby  the  plaintiffs  necessarily  incurred  a  great  expense, 
to  wit,  50Z.,  in  keeping  the  said  goods,  and  in  endeavouring  to  procure 
the  completion  of  the  said  contract  by  the  defendants ;  and  thereby  the 
plaintiffs  had  sustained  a  great  loss,  to  wit,  500Z.,  by  reason  of  the  fall 
in  the  market  value  of  the  said  goods  since  the  day  when  the  said  de- 
fendants ought  to  have  performed  their  contract  as  aforesaid ;  to  the 
damage,  &c. 

The  defendants  pleaded, — ^first,  non  assumpsit; — secondly,  that  the 
plaintiffs  were  not  ready  and  willing  to  deliver  the  said  goods  to  the  de- 
fendants according  to  the  terms  of  the  said  agreement,  in  manner  and 
form,  &c. ; — thirdly,  that  they  had  not  notice  of  the  plaintiffs'  readiness 
and  willingness  to  deliver  the  said  goods  to  the  defendants,  in  manner 
and  form,  &c. ; — ^fourthly,  that,  immediately  from  and  after  the  making 
of  the  said  agreement  for  sale,  and  for  and  during  a  reasonable  time 
thereafter,  they,  the  defendants,  were  ready  and  willing  to  receive  and 
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accept  from  tbe  plaintiffs  the  daid  bales  of  goats'  wool,  on  the  terms  in 
the  said  agreement  mentioned,  and  then,  and  ^rithin  snch  reasonable 
time,  to  mty  on  the  6th  of  February,  1848,  requested  the  plaintiffs  to 
deliver  to  them  the  said  bales  of  goats'  wool  accordingly,  but  that  the 
plaintiffs  then  wholly  refused  to  deliver  the  said  bales,  or  any  of  them,  to 
the  defendants,  and  then  wholly  discharged  the  defendants  from  accept- 
ing or  receiving  the  same  according  to  the  said  agreement ;  verification ; 
— ^fifthly,  that,  after  the  making  of  the  said  agreement,  and  before  any 
breach  thereof,  to  wit,  on  the  6th  of  February,  1848,  the  *plain-  r^oij. 
tiffs  wholly  absolved,  exonerated,  and  discharged  the  defendants  ^ 
from  the  further  performance  of  the  said  agreement  on  their,  the  defend- 
ants', part,  and  from  their  promise  in  that  behalf;  verification. 

The  plaintiffs  joined  issue  on  the  first  three  pleas,  and  traversed  the 
last  two. 

The  action  was  brought  to  recover  damages  against  the  defendants 
for  not  accepting  and  paying  for  thirty  bales  of  goats'  wool  sold  by  the 
plaintiffs  to  the  defendants,  through  a  wool-broker  named  Hughes,  under 
the  following  contract ; — 

« London,  4th  February,  1848. 
«<  Bought  of  Spartali  &  Co^  for  aecount  of  Messrs.  Benecke^  Brothers, 
thirty  bags  of  goats'  wool, 

«D.  P.  30  ij^  at  1«.  6j^.  per  lb. 
<<  Customary  allowance  for  tare  and  draft :  and  to  be  paid  for  by  cash 
in  one  month,  less  5  per  cent,  discoant 

'<  Commission,  ^  per  cent.  Hskrt  P.  Hughbs." 

On  the  same  day,  the  plaintiils  sent  to  the  defendants  an  invoice  of 
the  goods,  as  follows : — 

«  London,  4th  February,  1848. 
((Messrs.  Benecke,  Brothers, 

To  Spartali  &  Lascaridi. 

<'For30balesof  goats' wool 627  16  10 

(( Discount)  5  per  cent.     •        •  81    7  10 


£596    9    0 
"Due,  March  4th." 

The  defendants  demanded  the  goods  on  the  6th  of  February,  but  the 
plaintiffs  refused  to  deliver  them  unless  paid  for.  To  this  the  defend- 
ants declined  to  accede ;  and  they  refused  to  take  the  goods  after  the 
expiration  of  the  month. 

At  the  trial,  before  Talfourd,  J.,  at  the 'sittings  in  ^London  r^^oir 
after  last  Hilary  term,  it  was  submitted,  on  the  part  of  the  plain-  ^ 
tiflb,  that  the  meaning  of  the  contract  was  that  stated  in  the  declaration, 
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viz.,  that  the  goods  were  to  be  paid  for  on  delivery,  but  that  the  buyers 
were  not  bound  to  take  them  until  the  expiration  of  the  month. 

The  defendants,  on  the  other  hand,  insisted  that  they  were  entitled 
to  have  the  goats'  wool  delivered  to  them  at  any  time  within  the  month, 
but  that  they  were  not  bound  to  pay  for  it  until  the  4th  of  March. 

The  learned  judge  inclining  to  this  latter  opinion,  the  plaintiffs' 
counsel  tendered  evidence  to  show,  that,  by  the  usage  of  the  trade,  the 
vendors  of  goats'  wool,  under  contracts  worded  like  the  contract  in 
question,  were  not  bound  to  deliver  the  wool  without  receiving  the  stipu- 
lated price.  His  lordship,  however,  seeing  no  ambiguity  in  the  terms 
of  the  contract,  declined  to  receive  this  evidence ;  and,  accordingly,  the 
plaintiffs  were  nonsuited, — ^leave  being  reserved  to  them  to  move  to  enter 
a  verdict  for  1452.,  the  amount  of  the  ascertained  loss  on  the  re-sale  of 
the  wool,  if  the  court  should  be  of  opinion  that  the  learned  judge  had 
erroneously  construed  the  contract. 

ByleSy  Serjt.,  accordingly,  in  Easter  term  last,  moved  for  a  rule  nisi 
to  enter  a  verdict  for  145/.,  or  for  a  new  trial,  on  the  ground  of  the 
non-reception  of  evidence.  There  is  no  stipulation  in  this  contract,  for 
credit.  The  goods  are  to  be  paid  for  in  cash  within  a  month.  [Tal- 
FOURD,  J. — ^I  understood  the  contract  to  import  a  credit  of  a  month. 
Crbsswbll,  J. — ^When  would  the  buyers  be  entitled  to  call  for  the  deli- 
very of  the  wool  ?]  Perhaps  immediately.  [Crbsswbll,  J. — Then, 
expanding  the  contract,  we  may  read  it  thus, — to  be  delivered  on  de- 
mand, and  to  be  paid  for  by  cash  in  one  month.]  The  plaintiffs  would 
*9^(M  ^^^  ^^  bound  to  deliver  within  the  *month,  unless  paid  by  cash. 
^  The  question  is,  whether  the  common  law  right  of  the  seller  to 
keep  his  goods  till  payment  of  the  price,  is  taken  away  by  the  language 
of  this  contract.  [Wildb,  C.  J. — Certainly  nothing  is  more  common 
than  to  deliver  the  goods  within  the  month,  without  payment.  Suppose 
the  bargain  had  been  to  <<be  paid  for  by  bill  at  one  month,"  would  the 
plaintiffs  have  had  a  right  to  retain  the  goods  until  the  bill  was  paid  ?] 
Probably  not.  Then  supposing  the  contract  to  be  ambiguous,  its  mean- 
ing is  to  be  ascertained  by  evidence  of  mercantile  usage:  notes  to 
Wigglesworth  v.  Dallison,  1  Dougl.  201,  1  Smith's  Leading  Cases,  SCO, 
Bold  V.  Bayner,  1  M.  &  W.  843,t  Spicer  v.  Cooper,  1  Q.  B.  424  (E.  C. 
L.  R.  vol.  41),  Robertson  v.  Jackson,  2  Com.  B.  412  (E.  C.  L.  R.  vol. 
52),  Syers  v.  Jonas,  2  Exch.  lll.f 

Wildb,  C.  J. — It  appears  to  us,  that,  applying  our  judgment  to  the 
construction  of  this  contract,  and  giving  to  its  words  their  natural  mean- 
ing, this  is  a  present  contract  of  sale,  with  a  deferred  day  of  payment, 
and  that  the  purchasers  were  entitled  to  call  for  a  delivery  of  the  goods 
at  any  reasonable  time  within  the  month,  without  tendering  the  price. 
If  a  vendor  agrees  to  sell  for  a  deferred  payment,  the  property  passes,(a) 

(a)  Unleu  something  with  respeot  to  the  price  to  be  pud,  or  with  rc^poct  to  the  orticle  to  bo 
delivered,  remainB  to  bo  ascertaiQcd. 
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and  the  vendee  is  entitled  to  call  for  a  present  delivery  without  pay- 
ment It  is  possible,  however,  that  the  words  here  used  may  have 
acquired  a  definite  meaning  the  contrary  of  that  which  we  infer  from 
them:  and,  therefore,  upon  the  assumption  that  evidence  which  was 
tendered  to  show  that  such  was  the  case,  had  been  improvidently  rejected, 
the  rule  may  go. 

Crowder  and  Channell^  Serjt.,  on  a  subsequent  day  *in  the  r*oi7 
same  term,  showed  cause. — The  property  in  the  goods  passed  to  ^ 
the  defendants  immediately  on  the  sale.  [Wildb,  C.  J. — The  wool  had 
to  be  weighed,  and  the  value  ascertained.]  According  to  the  terms  of 
the  contract,  the  delivery  has  nothing  to  do  with  the  payment.  [Wilde, 
C.  J. — Until  the  weight,  and  consequently  the  price,  had  been  ascer- 
tained, the  defendants  could  not  have  brought  trover.]  Certainly  not. 
This  was  a  sale  upon  credit  for  one  month,  and  not,  as  contended  on  the 
other  side,  for  payment  on  delivery.  According  to  Webb  v.  Fairmaner, 
3  M.  &  W.  473,t  the  defendants  had  the  whole  of  the  4th  of  March  to 
make  the  payment ;  but  they  were  entitled  to  have  the  goods  delivered 
to  them  at  any  time  within  a  month  from  the  date  of  the  contract. 
[Wilde,  G.  J. — It  is  not  suggested  that  the  money  was  payable  before 
the  4th  of  March,  unless  the  goods  were  delivered  in  the  interim.  The 
plaintiifs'  contention  is,  that  this  was  a  sale  on  credit  for  a  month,  but 
with  a  lien  on  the  goods  until  payment.]  That  is  so.  [Wilde,  C.  J. — 
The  rule  was  granted  solely  on  the  rejection  of  evidence  to  explain  the 
contract.  No  doubt,  if  there  be  any  latent  (a)  ambiguity  in  the  terms  of 
the  contract,  parol  evidence  to  explain  it  was  admissible :  as  in  Smith  v. 
Wilson,  3  B.  &  Ad.  728  (E.  0.  L.  R.  vol.  23),  where  evidence  was  received 
to  show,  that,  by  the  custom  of  a  particular  district,  1000  rabbits  meant 
1200,  and  Doe  d.  Hall  v.  Benson,  4  B.  &  Aid.  588  (E.  C.  L.  R.  vol.  6), 
where,  rent  being  payable,  on  a  demise  by  parole  from  "  Lady  Day," 
evidence  of  the  custom  of  the  country  was  held  admissible  to  show  that 
the  parties  meant  «  Old  Lady  Day.'']  If  the  contract  is  plain  and  intel- 
ligible in  itself,  evidence  cannot  be  received  to  contradict  it.  In  Hutton 
r.  Warren,  1  M.  &  W.  466,t  Parke,  B.,  in  delivering  the  judgment  of 
the  court,  says :  « It  has  been  long  settled,  that,  in  commercial  transac- 
tions, ^extrinsic  evidence  of  custom  and  usage  is  admissible  to 
annex  incidents  to  written  contracts,  in  matters  with  respect  to 
which  they  are  silent.  The  same  rule  has  also  been  applied  to  contracts  in 
other  transactions  of  life,  in  which  known  usages  have  been  established 
and  prevailed ;  and  this  has  been  done  upon  the  principle  of  presump- 
tion, that,  in  such  transactions,  the  parties  did  not  mean  to  express  in 
writing  the  whole  of  the  contract  by  which  they  intended  to  be  bound, 
bat  to  contract  with  reference  to  those  known  usages."  So,  in  Blackett 
r.  The  Royal  Exchange  Assurance  Company,  2  Tyrwh.  266,  which  was 
an  action  on  a  policy  upon  "«Aip,  ^c,  boat^  and  other  furniture"  evi- 

(«)  Vide  post,  227,  n. 
VOL.  X. — 19  N 
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dence  was  ofiercd,  that  it  was  not  the  usage  of  underwriters  to  pay  for 
boats  slung  on  davits  on  the  larboard  quarter,  but  was  rejected  at  nisi 
prius,  and  the  rejection  confirmed  by  the  Court  of  Exchequer, — ^Lord 
Lyndhurst,  C.  B.,  obserying,  that  « usage  may  be  admissible  to  explain 
what  is  doubtful,  but  it  is  never  admissible  to  contradict  what  is  plain/' 
The  reasons  given  for  the  judgment  in  Syers  v,  Jonas,  do  not  operate  at 
all  upon  this  case.  The  attempt  here  is  not  merely  to  annex  an  addi- 
tional term  to  the  contract,  but  to  alter  the  entire  face  of  it, — to  convert 
into  a  sale  for  ready  money,  that  which  in  reality  is  a  sale  on  credit. 
In  Ford  v.  Yates,  2  M.  &  G.  549  (E.  C.  L.  R.  vol  40),  2  Scott,  N.  R- 
G45,  the  defendant's  traveller  entered  and  signed  in  the  plaintiff's  order 
book  a  contract  in  the  following  terms : — "  Of  E.  Yates,  39  pockets 
Sussex  hops,  Springett's  5  pockets  Kenward's,  78«.  Springett's  to  wait 
orders."  In  an  action  by  the  purchaser  for  non-delivery  of  the  thirty- 
nine  pockets, — it  was  held  that  parol  evidence  of  the  course  of  dealing 
between  the  parties,  was  not  admissible  to  show  that  the  sale  was  at  a 
credit  of  six  months.  [Wilde,  C.  J. — Was  that  case  cited  in  Syers  v, 
*91  Ql  *^^^^^  ^]  ^^  ^^^  ^^^'  [Wilde,  C.  J. — *It  seems  diflScult  to  recon- 
^  cile  them.]  In  Ford  v.  Yeates,  Bosanquet,  J.,  says :  «  Greaves 
V.  Ashlin,  3  Campb.  426,  appears  to  me  to  be  a  decisive  authority  to 
show  that  parol  evidence  cannot  bo  received  to  vary  terms  that  do  ap- 
pear on  the  face  of  the  contract ;  though,  according  to  Jeffery  v.  Wal- 
ton, 1  Stark.  K  P.  C.  267  (E.  C.  L.  R.  vol.  2),  where  the  memorandum 
is  ambiguous  (a)  and  imperfect,  it  may  be  aided  by  collateral  matter." 
[Talfourd,  J.,  referred  to  Lewis  v.  Marshall,  7  M.  &  G.  729  (E.  C.  L. 
R.  vol.  49),  8  Scott,  N.  R.  477.]  It  is  impossible  to  reconcile  all  the 
cases'  upon  this  subject:  and,  if  the  court  feels  itself  called  upon  to  elect 
between  Ford  v,  Yates  and  Syers  v,  Jonas,  it  will  pause  before  it  comes 
to  the  conclusion  that  the  latter  was  well  decided.  The  words  which 
were  there  introduced  by  evidence,  "  as  per  sample,"  certainly  gave  the 
contract  a  totally  different  aspect.  [Wilde,  C.  J. — There,  the  written 
contract  would  be  satisfied  by  the  delivery  of  any  tobacco:  the  incident 
permitted  to  be  annexed,  entirely  altered  the  thing  sold.  That  case 
certainly  cannot  be  reconciled  with  Ford  v.  Yates.]  Ford  v.  Yates  is 
directly  in  point  here:  and  the  reasons  the  Court  of  Exchequer  professes 
to  be  guided  by  in  Syers  v.  Jonas,  are  in  precise  accordance  with  the 
decision  in  Ford  v.  Yates.  In  the  present  case,  if  the  parol  evidence 
gives  no  fuller  effect  to  the  written  terms,  there  is  no  necessity  for  it : 
and,  if  it  does  not  give  them  a  more  extensive  effect,  then  it  varies  them, 
and  is  on  that  ground  inadmissible. 

ByleSy  Serjt.,  and  BarstoWy  in  support  of  the  rule. — Syers  v.  Jonas 
is  decisive  of  the  question.  The  point  there  was,  whether  evidence  was 
admissible  of  the  general  custom  in  the  tobacco  trade,  that  all  sales  were 
understood  to  be  by  sample,  though  not  so  mentioned  in  the  contract. 

(•)  Vide  post,  227,  n. 
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Tamltnaany  in  support  of  the  negatiye  '''of  that  proposition,  relied  r^eoon 
upon  Meyer  v.  Everth,  4  Gampb.  22,  and  Trueman  v.  Loder,  11  '- 
Ad.  &  E.  589  (E.  G.  L.  R.  vol.  89).  Parke,  B.,  in  the  coarse  of  the 
argument,  observes, — « In  Parke  v.  Palmer,  4  B.  &  Aid.  387  (E.  G. 
L.  R.  vol.  6),  the  'words  «'  by  sample"  are  said  to  mean  a  mere  collateral 
engagement  on  the  part  of  the  seller,  that  the  commodity  shall  be  of  a . 
pi^ticular  quality.  If  they  merely  amount  to  a  warranty,  and  not  a 
condition  of  sale,  there  would  be  nothing  inconsistent  with  the  contract 
in  admitting  evidence  of  the  usage."  And,  after  time  taken  to  consider, 
the  court  came  to  the  conclusion  that  the  evidence  tendered  was  admis- 
sible. That  decision  proceeds  upon  a  sound  and  correct  principle.  In 
construing  a  will,  regard  is  had  to  the  state  of  the  testator's  family  :  so, 
where  the  matter  to  be  construed  is  a  mercantile  contract,  you  look  at 
the  surrounding  circumstances,  viz.,  amongst  others,  the  custom  of  the 
particular  trade.  In  Ford  v.  Tates,  it  is  to  be  observed  that  Tindal, 
C.  J.,  who  had  received  the  evidence  at  the  trial,  rather  defers  to  th^ 
judgment  of  Bosanquet,  J.,  and  Mauls,  J.,  than  adopts  their  view 
with  cordiality.  [Wilde,  G.  J. — The  doubt  there  was,  whether  the 
contract  was  complete  per  se;  not,  whether,  if  perfect,  parol  evidence 
was  admissible  to  control  it.]  The  question  here  is,  whether  we  are  not 
at  liberty  to  expand  this  contract,  by  reading  in  the  words — <<  or,  if 
delivered  within  the  month,  on  delivery."  In  Uhde  v.  Walters,  3  Gampb. 
16,  in  an  action  on  a  policy  of  insurance  on  a  voyage  <<  to  any  port  in 
the  Baltic,"  evidence  was  admitted  to  prove  that  the  Gulf  of  Finland  is 
considered  in  mercantile  contracts  as  within  the  Baltic,  although  the 
two  seas  are  treated  by  geographers  as  separate.  [Talfoubd,  J. — 
There,  the  evidence  was  admitted  to  apply  a  description  used  in  the  con- 
tract, not  to  vary  it.  *Wilde,  G.  J. — ^In  the  notes  to  Wiggles-  f-*<;>9-| 
worth  V.  Dalison,  Mr.  Smith  says  :{a)  "  Evidence  of  usage,  though  ^  *'"' 
sometimes  admissible  to  add  to  or  explain,  is  never  so  to  vary,  or  to 
contradict,  either  expressly,  or  by  implication,  the  terms  of  a  written 
instrument ;"  for  which  he  cites  Adams  v.  Wordley,  1  M.  &  W.  374,t 
and  Magee  v.  Atkinson,  2  M.  &  W.  440.  f]  Those  cases  are  not  at 
variance  with  this  argument.  The  contract  here  is  ambiguous  and  in- 
complete on  the  face  of  it.  Cur.  adv.  vuU. 

Wilde,  G.  J.,  now  delivered  the  judgment  of  the  court. 

This  rule,  which  was  discussed  on  Saturday  last,  depends  upon  the 
question  whether  the  evidence  tendered  at  nisi  prius,  on  the  part  of  the 
plaintiff,  was  properly  rejected. 

The  action  is  brought  for  the  alleged  breach  of  a  contract  for  the 
purchase  of  a  quantity  of  goats'  wool :  and  the  only  part  of  the  con- 
tract which  is  material  to  the  point  in  dispute,  is,  that  which  states  the 
terms  of  payment.  The  words  of  the  contract  are — "  to  be  paid  for  by. 
cash  in  one  month,  less  5  per  cent,  discount." 

(a)  1  Smith's  LeadiBg  Cases,  309. 
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It  cannot  be  doubted  but  that  payment  of  the  contract  price  at  any 
time  before  the  expiration  of  a  month  from  the  date  of  the  contract, 
would  be  a  performance  of  such  contract ;  and,  therefore,  that  no  action 
would  lie  for  the  price  until  after  the  expiration  of  the  month.  The 
terms  of  the  contract  are  unequivocal,  and  are  those  which  are  ordina- 
rily used  in  mercantile  contracts  to  express  a  sale  upon  credit ;  and  they 
are  almost  identical  with  the  words  « payment  to  be  made  in  two 
^ona-i  months,"  which  were  used  in  the  contract  referred  to  in  *the  case 
^  of  Webb  V.  Fairmaner,  8  M.  A;  W.  478,t  and  in  which  the  court 
held  that  the  two  months  were  exclusive  of  the  day  of  the  date  of  the 
contract. 

The  question  in  this  case,  at  nisi  prius,  was,  whether  the  defendants, 
the  buyers,  were  entitled  to  have  the  goods  delivered  to  them  at  any 
time  within  the  month,  without  paying  for  them ;  or,  in  other  words, 
whether  the  vendor  was  entitled  to  a  lien  upon  the  goods  until  payment. 
My  learned  brother  Talfourd,  who  tried  the  cause,  was  of  opinion  that 
the  contract  imported  a  sale  upon  credit  for  a  month,  and  that  the 
buyer  was  entitled  to  a  delivery  of  the  goods  at  any  reasonable  time 
after  the  date  of  the  contract,  within  the  month,  within  the  payment  of 
the  price ;  whereupon  the  plaintiff  tendered  evidence  to  prove,  that, 
under  contracts  framed  in  terms  similar  to  those  in  the  present  case,  by 
the  usage  of  the  wool  trade,  the  vendors  were  not  bound  to  deliver  the 
goods  without  payment.  That  evidence  was  rejected ;  and  the  ques- 
tion is,  whether  the  evidence  so  rejected  was  admissible  in  point  of 
law. 

The  rules  of  law  relating  to  the  admissibility  of  evidence  of  the 
usages  of  trade,  to  affect  the  construction  of  written  contracts,  are  well 
settled ;  and  the  difficulty  that  has  arisen  respecting  them,  has  been,  in 
their  application  to  the  varied  circumstances  of  the  numerous  cases  in 
which  the  discussion  of  them  has  been  involved. 

The  rules  of  evidence  applicable  to  the  present  case,  are, — ^first,  that, 
in  mercantile  contracts,  evidence  is  admissible  to  prove  that  the  words 
in  which  the  contract  is  expressed,  in  the  particular  trade  to  which  the 
contract  refers,  are  used  in  a  peculiar  sense,  and  different  from  the  sense 
which  they  ordinarily  import; — secondly,  that  evidence  of  usage  is 
admissible  for  the  purpose  of  annexing  incidents  to  the  contract  in 
^QOQ-i  "^matters  upon  which  the  contract  is  silent :  but  both  these  rules 
^  are  subject  to  the  limitation  or  qualification,  that  the  peculiar 
sense  or  meaning  which  it  is  proposed  by  the  evidence  to  attach  to  the 
words  of  the  contract,  must  not  vary  or  contradict,  either  expressly  or 
by  implication,  the  terms  of  the  written  instrument.  This  qualification 
of  the  rules  referred  to,  is  recognised  in  numerous  cases,  to  some  of 
which  I  shall  advert.  They  are  collected  in  Smith's  Leading  Oases, 
Vol.  I.,  pp.  307 — 9.  The  question,  therefore,  is,  whether  the  evidence 
tendered  was  admissible,  within  either  of  the  rules  before  mentioned. 
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It  is  now  undoabted  law,  that,  by  a  sale  of  specific  goods  for  an  agreed 
price,  the  property  passes  to  the  buyer,  and  remains  at  his  risk  :(a) 
Rngg  V.  Minett,  11  East,  210 ;  Hinde  v.  Whitehouse,  7  East,  558 ;  and 
many  other  oases :  and  it  is  equally  clear  law,  that,  where  by  the  con- 
tract, the  payment  is  to  be  made  at  a  future  day,  the  lien  for  the  price, 
which  the  vendor  would  otherwise  have,  is  waived,  and  the  purchaser  is 
entitled  to  a  present  delivery  of  the  goods,  without  payment,  upon  the 
ground  that  the  lien  would  be  inconsistent  with  the  stipulation  in  the 
contract  for  a  future  day  of  payment :  Chase  v.  Westmore,  5  M.  &  S« 
180 ;  Crawshaw  v.  Homfray,  4  B.  &  Aid.  50  (E.  C.  L.  R.  vol.  6) ;  Cowell 
V.  Simpson,  16  Yes.  275 ;  and  several  other  cases. 

It  was  not  contended  that  it  could  be  shown  that  the  words  in  this 
contract — «  payment  in  a  month" — were  used  in  any  sense  in  the  trade 
which  made  the  buyer  liable  to  an  action  for  non-payment  of  the  price, 
until  ""after  the  expiration  of  a  month  from  the  date  of  the  con-  ri^qg^A 
tract :  and,  indeed,  the  plaintiffs  had  distinctly  shown  their  under-  ^ 
standing  of  the  contract,  by  a  delivery  of  an  invoice  on  the  same  day 
the  contract  was  made,  giving  the  weight,  &c.,  of  the  goods,  calculating 
the  price,  and  deducting  the  discount  of  51.  per  cent,  from  the  amount, 
and  adding  the  words,  <<  due  4th  of  March," — the  date  of  the  contract 
being  the  4th  of  February. 

The  only  question  which  really  arises  in  the  case,  is,  whether  the  evi- 
dence was  admissible  within  the  rule,  that,  by  proof  of  usage  in  the 
trade,  an  incident  may  be  annexed  to  a  written  contract,  upon  a  matter 
upon  which  the  contract  is  silent.  The  objection  to  the  admissibility  of 
the  evidence,  is,  that  the  incident  sought  to  be  annexed  by  such  evidence, 
is  inconsistent  with,  and  contradictory  to,  the  express  terms  of  the  con- 
tract, and  is  by  those  terms,  if  not  expressly,  certainly  by  implication 
excluded. 

The  contract  states  in  terms  the  precise  time  when  the  price  is  to  be 
paid — <tin  a  month:"  and,  to  require  payment  before  that  time,  is 
obviously  inconsistent  with  that  stipulation;  and  the  right  to  require 
such  payment,  if  not  expressly,  was  impliedly,  excluded;  and  the 
authorities  are  decisive  against  such  a  claim. 

The  inadmissibility  of  evidence  to  vary  the  time  of  payment  men- 
tioned in  agreements  in  writing,  is  illustrated  by  a  numerous  class  of 
cases  relating  to  bills  of  exchange  and  promissory  notes  made  payable 
on  days  certain :  Adams  v.  Wordley,  1  M.  &  W.  374  ;t  Foster  v.  Jolly, 
1  C.  M.  &  R.  703  ;t  Free  v.  Hawkins,  8  Taunt.  92  (E.  C.  L.  R.  vol.  8), 
1  J.  B.  Moore,  535  (E.  C.  L.*  R.  vol.  4) ;  Moseley  v.  Hanford,  10  B.  k 
C.  729  (E.  C.  L.  R.  vol.  21),  5  M.  &  R.  607 ;  Hoare  v.  Graham,  3  Campb. 
57;  Rawson  v.  Walker,  1  Stark.  N.  P.  C.  361  (E.  C.  L.  R.  vol.  2). 

(a)  Upon  each  a  tale,  the  property  sold  is  at  the  ritk  of  the  Tcndee,  or,  in  other  words,  the 
vendor  is  discharged  from  his  obligaUon  to  deliver  the  thing  sold  if  it  perish  without  his  default. 
The  modem  doctrine,  that  the  property  passes  by  such  sale,  though  originating  in  a  mistaken 
Mppoistioii  that  the  two  propositions  were  identical,  has  been  recently  adopted  in  France. 

n2 
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That  the  rule  is  general,  will  also  appear  from  decided  authorities.  In 
Webb  V.  Plummer,  2  B.  &  Aid.  746,  the  question  was,  whether  the  evi- 
*99';i  ^^^^^  *^^  custom  and  usage  was  receivable  to  support  the  plain- 

^  tiff's  demand.  The  plaintiff  had  held  a  farm,  under  a  lease  which 
contained  a  covenant  that  the  lessee,  or  his  assigns,  should,  at  the  end 
of  the  term,  be  paid  for  certain  matters  connected  with  the  cultivation 
of  the  farm.  The  action  was  brought  to  recover  a  sum  of  money  called 
foldage,  being  an  allowance  which,  by  the  custom  of  the  country,  was 
payable  to  an  outgoing  tenant,  but  which  was  not  mentioned  in  the  cove- 
nant. The  evidence  was  held  to  be  inadmissible,  upon  the  ground  that 
the  express  stipulation  for  certain  specified  allowances,  excluded  any 
claim  for  any  other  matters,  notwithstanding  the  general  custom  of  the 
country :  and  Bayley,  J.,  said,  if  the  lease  had  been  silent  as  to  the 
terms  upon  which  the  tenant  was  to  quit,  the  custom  of  the  country 
might  have  been  evidence  in  support  of  the  right,  but  that  the  distinct 
mention  of  <<  some  allowances"  excluded  others  not  named :  and  HoL- 
ROYD,  J.,  said,  that  the  provision  that  certain  payments  should  be  made, 
was  equivalent  to  a  declaration  that  no  more  should  be  made.  In  this 
case,  the  time  of  payment  was  expressly  stated,  and  therefore  the  right 
to  demand  payment  before  that  time  is  impliedly  excluded.  In  Hutton 
V.  Warren,  1  M.  &  W.  466,t  evidence  of  usage  was  received  in  support 
of  a  claim  by  an  outgoing  tenant  to  be  paid  for  seeds  and  labour  bestowed 
on  the  land  in  the  last  year  of  the  tenancy.  It  was  so  received,  upon 
the  ground  that  the  evidence  was  not  inconsistent  with,  or  contradictory 
to,  the  terms  of  the  lease  under  which  the  plaintiff  held.  It  is  clear 
that  that  decision  was  not  intended  to  infringe  upon,  or  extend,  the 
established  rules,  or  introduce  any  new  exception,  as  the  case  of  Webb 
*99fil  ^'  ^^^^^^^  ^^^^  distinctly  referred  to  and  recognised;  and  in 

-*  the  judgment  it  was  said  that  the  express  *stipulation  in  Webb  v. 
Plummer  was  equivalent  to  a  stipulation  that  the  things  mentioned  only 
should  be  paid  for,  and  no  more ;  and  the  evidence  was  admitted  upon 
the  ground  that  it  could  not  be  collected  from  the  lease  that  the  parties 
intended  to  exclude  the  customary  allowances  for  seed  and  labour.  In 
Ford  V.  Yates,  2  M.  &  G.  549  (E.  C.  L.  R.  vol.  40),  2  Scott,  N.  R.  645, 
the  contract  stated  the  price  of  the  goods,  but  no  time  of  payment :  the 
court  held  that  the  contract  enured  as  a  sale  for  ready  money,  and 
therefore  rejected  evidence  to  show  that  it  was  a  sale  upon  credit,  by 
proving  that  the  parties  had  always  dealt  upon  a  credit  of  six  months, 
as  being  contradictory  to  the  contract.  And  in  Greaves  v.  Ashlin,  3 
Gampb.  426,  the  contract  being  for  the  sale  of  hops,  but  silent  as  to  the 
time  of  delivery,  evidence  of  the  usage  of  the  trade,  that,  under  such 
form  of  contracts,  the  buyer  was  bound  to  accept  and  remove  the  goods 
immediately,  was  rejected. 

The  authority  upon  which  the  plaintiff  relied,  in  support  of  the  admis- 
sibility of  the  evidence,  was,  the  case  of  Syers  v.  Jonas,  2  Exch.  lll.t 
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That  case  was  upon  a  contract  for  the  sale  of  a  specific  parcel  of  tobacco, 
which  made  no  reference  to  a  sample:  bat  evidence  was  received  to 
prove,  that,  by  the  usage  of  the  tobacco  trade,  all  sales  were  by  sample, 
whether  the  contract  did  or  did  not  refer  to  sample.  The  evidence  was 
received,  upon  the  ground  that  the  incident  sought  to  be  annexed,  was 
not  inconsistent  with  the  contract,  nor  impliedly  excluded  by  it :  and 
the  general  rules  laid  down  in  former  decisions  were  recognised  and 
affirmed.  And,  in  the  judgment,  it  is  expressly  said,  that  evidence  of 
established  usage  is  admissible,  not  merely  to  explain  the  terms  used  in 
a  contract,  but  to  annex  customary  incidents,  when  it  is  not  expressly 
or  impliedly  excluded  *from  the  written  instrament;  and  that  r^nnn 
the  question  was,  whether  the  usage  was  excluded  by  implication,  *- 
in  the  contract  in  question :  and  it  was  held  that  it  was  not,  but  that 
such  usage  was  consistent  with  the  contract. 

Some  remarks  have  been  made  as  to  the  extent  of  the  application  of 
the  rule  by  which  a  contract  without  a  warranty,  is  transferred  into  a 
contract  with  a  warranty,  with  all  its  important  consequences.  But, 
even  if  the  application  of  the  rule  in  that  particular  case  could  be  ques- 
tioned, it  is  a  distinct  authority  in  affirmance  of  the  general  rule :  and 
we  are  more  satisfied  to  decide  this  case  upon  the  direct  application  of 
the  undoubted  rule  of  evidence  to  the  facts  of  this  particular  case,  then 
to  resort  to  doubtful  analogies :  and  we  think  that  the  admission  of  the 
evidence  of  the  usage  c^ered  in  this  case,  would  be,  to  allow  a  right  to 
be  set  up,  inconsistent  with,  and  contradictory  to,  the  terms  of  the  con- 
tract, and  to  annex  an  incident  to  the  subject-matter,  which,  if  not  ex- 
pressly, is  clearly  impliedly,  excluded  by  the  contract;  and  we  therefore 
think  the  evidence  was  properly  rejected,  and  that  the  rule  must  be  dis- 
charged. Rule  discharged.(ci) 

(a)  In  wills  and  other  iDsiraments  which  the  law  requires  to  be  in  writing,  a  Intent  ambiguitv 
may  be  explained  by  parol  evidence,  \>xi\,  a  patent  ambiguity  cannot  In  contracts  not  required 
to  be  in  writing, — ^as,  a  contract  for  the  hire  of  a  horse, — a  patent  ambiguity  resulting  from' an 
omission  in  the  vnitten  agreement,  may  be  supplied  by  parol :  Jeffery  v.  Walton,  1  Stark.  K.  P.  C. 
267 :  •ecuM  of  a  contract  which,  as  in  the  principal  case,  is  required  by  the  X7th  section  of  the 
statute  of  fraude  to  be  in  writing :  Greaves  v.  AshlLn,  3  Campb.  426.  This  distinction  does  not 
appear  to  have  been  adverted  to  in  Ford  v.  Tat«s,  tupraf  210. 

Where  goods  are  sold  for  cash,  the  vendor  the  property.  Harris  v.  Smith,  3  Serg.  A 
need  not  deliver  them  till  the  cash  is  paid ;  but  Bawle,  20.  Where  the  terms  of  a  sale  are 
if  he  deliver  them  without  payment,  the  pro-  agreed  on  and  the  bargain  struck,  and  every- 
perty  passes;  and  if  the  vendee  afterwards  thing  the  seller  has  to  do  with  the  goods  is 
refuse  to  pay,  the  vendor  cannot  maintain  tro-  complete,  the  contract  of  sale  becomes  absolntu 
verforthe  goods,  nnless  they  are  obtained  by  withoutactualpaymcntordelivery,  and  tbopro- 
the  fraudulent  contrivance  of  the  vendee.  Chap-  porty  and  the  risk  of  accident  to  the  goods  vest 
man  v.  Lathrop,  6  Co  wen,  110.  If  the  vendor  in  the  buyer.  Goodrum  v.  Smith,  3  Humphrey, 
rely  on  the  promise  of  the  vendee  to  perform  642.  As  a  general  rule,  whero  personal  pro 
the  conditions  of  sale,  and  deliver  the  goods  perty  i^  sold  on  credit,  the  vcndoc  acquires  the 
accordingly,  the  right  of  property  is  changed  right  of  possession,  unless  there  be  some  stipu- 
although  the  conditions  be  not  performed.  But  lation  to  the  contrary.  But  if  before  the  pos- 
where  performance  and  delivery  are  nnderstood  session  is  delivered,  the  vendee  becomes  iasoU 
by  the  parties  to  be  iimoltaneoos,  possession  vent,  the  vendor  may  protect  himself,  if  payment 
vbtaiaed  by  artifiee  and  deceit  wiU  not  change  has  not  been  made  when  the  credit  expired,  by 
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nftuiDg  to  delirer  posseuion.  And  fhe  fact 
thftt  notes  are  deposited  as  oollateral  security 
if  no  money  has  been  realised  from  them,  will 
not  change  the  rule.  Hunter  v.  Talbot,  3 
Smedes  k  Marshall,  754.  Delivery  under  a 
contract  of  sale  is  not  essential  to  pass  the  title 
to  personal  property  as  between  the  parties. 
Ilooban  o.  Bidwell,  10  Ohio,  509;  Fraser  v. 
Hilliard,  2  Stiobhart,  309 ;  Field  v.  Simooe,  2 
English,  209 ;  Olyphant  v.  Baker,  5  Denio,  379. 

Where  a  sale  of  goods  is  made,  to  be  paid 
for  in  cash  or  securities,  and  a  delivery  is  made 
without  payment^  and  without  any  demand  of 
the  price  or  securities,  the  delivery  is  absolute 
and  vests  the  title  in  the  vendee.  Evidence  of 
a  usage  that  in  such  sales  the  vendor  retained 
his  lien  until  the  conditions  of  the  sale  were 
complied  with,  was  rejected,  because  such  usage 
would  be  contrary  to  law.  Smith  v,  Lynes,  2 
Sandf.  Sup.  Ct  203. 

The  true  office  of  a  usage  or  custom  is  to  in- 
terpret the  otherwise  indeterminate  intentions 
of  parties,  and  to  ascertain  the  nature  and  ex- 
tent of  their  contracts  arising  not  ftom  express 
stipulations,  but  from  mere  implications  and 
presumptions  and  acts  of  a  doubtful  or  equivo- 
col  character;  or  to  ascertain  the  true  meaning 
of  particular  words  in  an  instrument  where 
those  words  have  various  senses.  The  lleoside, 
2  Sumner,  569.  Evidence  of  usage  is  not  ad- 
missible to  contradict  or  substantially  vary  the 
legal  import  of  a  written  agreement.  Renner  v. 
Bank  of  Columbia,  9  Wheat  581 ;  Rankin  o. 
American  Insurance  Co.,  1  Hall,  619 )  Steght  v. 
Rhinelander,  1  Johns.  192.  The  right  of  a  te- 
nant holding  under  a  lease,  to  take  the  straw 
growing  upon  the  land,  depends  upon  the  con- 
tract, which  cannot  be  varied  in  itB  construction 
by  evidence  of  a  custom  or  usage.  Iddings  o. 
Nagle,  2  Watts  k  Serg.  22.  Where  the  wages 
of  seamen  appear  by  shipping  articles,  evidence 
of  a  further  compensation  by  way  of  customary 
privilege  cannot  be  received.  Bogert  r.  Cau- 
man,  Anthon,  70.  In  an  action  for  labour  on 
a  vessel  built  by  several  owners,  against  one  of 
them,  evidence  of  the  usage  of  the  place  "  that 
the  owners  were  not  jointly  liable  for  materials 
and  labour  for  the  vessel,  and  that  no  one  was 
authorised  to  make  contracts  for  materials  and 
labour  for  the  vessel  so  as  to  bind  the  owners 
generally,"  is  inadmissible.  Leach  r.  Perkins, 
5  Shepley,  462.  A  bill  of  exchange  drawn  upon 
and  accepted  by  the  cashier  of  a  bank,  and  pay- 
able to  order  at  a  certain  time  after  date,  is 
entitled  to  grace.  Evidence  of  local  usage 
cannot  be  received  to  the  contrary.  Merchants' 
Bank  v.  Woodruff,  6  Hill,  174.  Where  a  stipu- 
lation that  all  claims  for  damages  must  be 
made  within  three  days  was  a  part  of  a  contract 
of  sale,  evidence  to  prove  that  according  to  the 
custom  of  trade  in  Boston,  goods  were  returned 
by  purchasers  at  auction,  and  received  by  the 
owners,  and  an  allowance  made  after  the  ex- 
piration of  three  days,  if  within  a  reasonable 


time  after  the  sale,  was  held  inadmissible.  At- 
kins o.  Howe,  18  Pick.  10.  Evidence  is  inad- 
missible to  prove  a  usage  in  the  port  of  Boston 
that  where  a  cargo  of  com  is  sold  in  bulk,  lying 
in  the  vessel  in  which  it  is  imported,  and  the 
sale  is  made  under  a  warranty,  the  purchaser 
receives  and  retains  so  much  of  the  com  as 
answers  the  warranty,  and  rejects  the  residue, 
which,  upon  such  rejection,  becomes  the  pro- 
perty of  the  seller.  Clark  v.  Baker,  11  Metcalf, 
186.  Where  a  policy  of  reinsurance  provides 
for  an  indemnity  to  the  reinsured,  and  its  terms 
are  not  ambiguous,  evidence  of  a  local  custom 
among  insurers,  to  pay  only  such  a  proportion 
of  the  loss  as  the  amount  of  reinsurance  bears 
to  the  original  policy,  cannot  be  received  to 
control  the  contract  or  reduce  the  amount  of  a 
recovery  thereon.  Mutual  Safety  Ins.  Co.  v. 
Ilone,  2  Comstock,  235.  In  an  action  on  a 
written  contract  to  deliver  ''Rochester  City 
Mills"  flour,  for  a  failure  to  delive?*  ft,  where  it 
appeared  that  the  contractors  offered  to  deliver 
flour  of  as  good  quality,  but  refused  the  Roches- 
ter brand,  it  was  held,  that  evidence  was  inad- 
missible to  prove  a  usage  to  the  effect  that  con- 
tracts to  deliver  flour  of  a  particular  brand  may 
be  satisfied  by  a  delivery  of  flour  of  equal  qua- 
lity of  a  different  brand.  Bcals  t\  Terry,  3 
Sondf.  Sup.  Ct.  127.  A  local  usage  cannot  be 
considered  a  part  of  a  contract^  when  it  contra- 
dicts that  contract  Sweet  v.  Jenkins,  1  Rhode 
Island,  147. 

But  evidence  of  usage,  fixing  a  construction 
of  the  words  ''inevitable  dangers  of  the  river" 
in  a  bill  of  lading  for  transportation  of  goods 
by  inland  navigation,  was  held  admissible. 
Gordon  r.  Little,  3  Serg.  k  Rawie,  533.  Evi- 
dence of  a  custom  affecting  a  contract  in  a 
matter  in  which  the  contract  is  silent,  is  admis- 
sible. Cooper  e.  Kane,  19  Wendell,  386.  Evi- 
dence  of  custom  is  admissible  to  explain  an 
ambiguity  in  a  written  contract  Shaw  v,  Mit- 
chell, 2  Metculf,  65.  Where  a  new  and  unusual 
word  is  used  in  a  contract,  or  where  a  word 
is  used  in  a  tecbnical  or  peculiar  sense,  as  ap- 
plicable to  any  trade  or  branch  of  business  or 
to  any  particular  class  of  people,  it  is  proper  to 
receive  evidence  of  usage  to  explain  and  illus- 
trate it  Eaton  v.  Smith,  20  Pick.  150.  In  an 
action  by  merchants  in  Kentucky  against  com- 
mission merchants  in  New  Orleans,  for  the 
proceeds  or  value  of  goods  consigned  to  them 
for  sale,  on  which  they  had  made  advances, 
and  aa  to  which  there  was  no  special  agreement, 
it  was  held,  that  it  was  competent  for  the  de- 
fendant to  prove  that  it  was  the  custom  of  that 
city  for  merchants  who  had  made  advances  on 
goods  consigned  to  ti>em  from  other  states,  to 
ship  them  to  foreign  ports  for  sale;  and  by 
such  proof  to  affect  the  amount  of  recovery  ar 
defeat  the  action.  Wallace  t>.  Brad  aha  w,  tV 
Dana,  382.  In  bills  of  lading,  where  the  terms 
used  have  by  usage  acquired  a  particular  sig- 
nification, the  parlies  will  be  presumed  to  have 
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nted  them  in  that  sense.    Wayne  o.  Steamboat  tieular  objeet,  the  cnetoms  and  neages  of  trade 

General  Pike,  16  Ohio,  421.    The  clear  and  are  admissible  to  ascertain  what  subjects  were 

explicit  language  of  a  contract  may  not  be  en-  within,  and  what  were  exolnded  firom  its  ope* 

Urged  or  restricted  by  proof  of  a  custom  or  ration.     Hone  v.  Hatoal  Safety  Ins.  Co.   1 

Qsege;  yet  in  applying  the  contract  to  its  sub-  Sandf.  Sup.  Ct  137. 
jeot-matter,  or  bringing  it  to  bear  on  any  par- 


*The  Mayor  and   Commonalty  and  Citizens  of  the  City  of  r^nno 
LONDON  V.  WILLIAM  PARKINSON  and  Others.      ■-  ^^^ 

Patent  fuel,— an  article  composed  of  coal-dust,  mixed  with  13  per  cent  of  pitch  and  lime, — is 
not  liable  to  the  duties  imposed  upon  "coals"  imported  into  the  port  of  London,  by  the  statute 
1  A  2  W.  4,  c.  IxxvL  ss.  23,  60  (oondnued  by  the  1  A  2  Vict  c  ci.  and  8  J(  9  Vict  c.  cL),— 
notwithstanding  that  there  is  no  purpose  to  which  ordinary  pit-coal  can  be  applied,  to  which 
coal-dust,  without  the  admixture  of  pitch  and  lime,  could  not  also  be  applied. 

This  was  an  action  of  debt.  The  declaration  contained  two  counts. 
The  first  count  alleged  that  the  defendants,  being  the  owners  of  a  ship 
called  The  Countess  of  Malmsbury,  laden  with  coals,  did  bring  the  said 
ship,  80  laden,  into  the  port  of  London,  and  did  there  break  bulk  with- 
out paying  the  duties  of  Id.  and  12d.  per  ton  payable  to  the  plaintiffs 
in  respect  of  all  coals  imported  into  London ;  whereby  the  defendants 
became  liable  to  pay  the  duties,  amounting  to  92.  4«.  2<2.,  in  respect  of 
the  said  cargo.  The  second  count  was  to  the  same  effect,  in  respect  of 
a  subsequent  cargo  brought  into  London  by  the  same  vessel.  The  de- 
fendants pleaded  never  indebted.  Issue  having  been  joined,  the  cause 
came  on  for  trial  before  the  lord  chief  justice  and  a  special  jury,  at  the 
sittings  in  London  after  Hilary  term,  1847,  when  a  verdict  was  found 
for  the  plaintiffs,  by  consent,  subject  to  the  opinion  of  the  court  upon 
the  following  case : — 

The  duties  sought  to  be  recovered  by  this  action,  are  imposed  by 
statutes  1  &  2  W.  4,  0.  Ixxvi.,  ss.  23  and  60,  continued  by  1  &;  2  Vict. 
c.  ci.  and  8  &;  9  Vict.  c.  ci.  Copies  of  those  acts  accompanied  the  case, 
and  were  to  be  taken  as  part  thereof. 

The  defendants  were  the  owners  of  the  ship  mentioned  in  the  decla- 
ration, and  did,  on  the  21st  of  October,  1845,  and  again  on  the  18th  of 
November,  1845,  bring  cargoes  of  fuel  by  that  vessel  into  the  port  of 
London,  and  did,  on  those  occasions,  break  bulk,  and  '''discharge 
the  cargoes,  without  paying  the  duties  mentioned  in  the  declara- 
tion. The  foregoing  facts  were  admitted  at  the  trial;  and  the  only 
question  made,  was,  whether  the  fuel  so  imported  was  or  was  not  subject 
to  the  said  duties. 

The  plaintiffs  called  as  witnesses  at  the  trial,  three  practical  chemists, 
— Professor  Brando,  Mr.  Francis,  and  Mr.  Cooper.  They  proved  that 
samples  of  the  cargoes  had  been  given  to  them,  and  that  they  had  sub- 
mitted the  same  to  several  tests.    By  digesting  different  portions  I:. 
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ether,  they  foand  the  article  to  consist  of  coal-dust,  or  small-coal,  witli 
coal-pitch.  The  proportions,  according  to  their  evidence,  varied  in  the 
several  portions,  from  91  to  9t5  per  cent,  of  coal-dust,  or  small-coal,  the 
remainder  being  coal-pitch.  They  subjected  the  coal-dust,  or  small-coal, 
so  obtained,  to  various  experiments,  and  ascertained  that  it  contained 
all  the  ingredients  and  properties  of  ordinary  pit-coal,  and  in  about  the 
same  quantities  and  proportions.  They  stated,  that,  in  their  judgment, 
the  addition  of  coal-pitch  to  the  coal-dust,  or  small-coal,  did  not  produce 
any  chemical  change  in  the  coal,  but  merely  acted  as  a  cement,  to  glu- 
tinate  the  small  particles  of  coal,  so  as  to  make  them  adhere  to  each 
other ;  and  that  there  was  no  purpose  to  which  the  ordinary  pit-coal 
could  be  applied,  to  which  the  coal-dust  or  small-coal  obtained  by  them 
from  the  samples,  could  not  also  be  applied ;  that,  in  their  judgment,  if, 
in  combining  the  coal-pitch  with  the  coal-dust,  or  small-coal,  the  sub* 
stance  were  passed  through  a  heated  cylinder,  heated  to  a  great  heat, 
suflScient  to  throw  off  a  considerable  quantity  of  flame  and  yellow  vapour, 
such  vapour  would  be  the  vapour  of  coal-tar.  They  also  stated,  that, 
in  the  coal-dust,  or  small-coal,  obtained  by  them  from  the  samples,  there 
was  rather  more  sulphur  than  is  usually  found  in  good  ordinary  coal. 
^rtoA-i  *Neither  Professor  Brando  nor  Mr.  Francis  looked  for  lime 
-^  amongst  the  composite  parts,  in  their  analysis,  further  than  exa* 
mining  the  coal-dust,  or  small-coal,  obtained  by  them,  through  a  mag- 
nifying glass ;  and  they  discovered  no  lime.  Mr.  Cooper  had  not  tested 
for  lime.  He  had  burnt  the  coal-dust,  or  small-coal,  and  had  examined 
the  ashes ;  and  he  found  lime,  silica,  alumina,  chloride  of  lime,  and  phos- 
phate of  lime,  all  taken  together,  amounting  to  the  proportion  of  Ij^ 
per  cent.  Mr.  Cooper  also  stated  that  the  samples  taken  from  the 
cargoes  varied  in  composition ;  some  portions  of  the  same  sample  being 
very  friable  and  easily  crumbled  to  powder,  whilst  others  were  firmer, 
and  more  compact.  He  also  stated  as  one  reason,  amongst  others,  for 
thinking  that  the  coal-dust,  or  small-coal,  had  not  been  exposed  to  a 
sufficient  heat  to  produce  any  chemical  change  in  the  coal,  that  the 
angles  of  the  particles  of  coal  found  by  him  in  his  analysis,  remained 
quite  sharp ;  and  that  if  the  coal  had  been  subjected  to  heat  sufficient 
to  produce  a  chemical  change,  a  partial  fusion  would  have  occurred, 
and,  instead  of  remaining  sharp  angles,  the  edges  would  have  been 
rounded. 

It  was  also  proved  at  the  trial,  that  the  coal  which  is  raised  from  the 
pit  in  the  counties  of  Durham  and  Northumberland,  is  screened  in  the 
first  instance,  and,  by  such  screening,  the  largo  and  more  valuable  coals 
arc  separated  from  the  small  coals.  The  small  coals  are  then  screened 
a  second  time  through  a  finer  screen  or  sieve,  and  the  coal-dust,  or  duff- 
coal,  is  separated  therefrom.  Large  heaps  of  this  duff-coal,  or  coal-dust, 
are  to  be  seen  near  the  pit's  mouth,  in  most  of  the  collieries  in  the 
counties  before  mentioned,  and,  in  many  instances,  on  fire, — the  heaps. 
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after  a  time,  spontaneously  igniting.     The  duff,  or  coal-dust,  is  rarely 
used,  except  for  burning  lime,  making  bricks,  or  producing  *gas. 


or  the  like :  but  it  is  frequently  used  for  those  purposes ;  and. 
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during  the  last  few  years,  it  has  been  imported  into  London. 

Witnesses  were  also  examined,  on  the  part  of  the  plaintiffs,  who  had 
been  engaged  in  the  coal  trade  for  many  years ;  and  they  stated  that, 
in  their  judgment,  the  article  of  which  the  cargoes  in  q^isstion  were 
composed,  was  coal  cemented  together  by  gas-tar  or  pitch,  but  contain- 
ing all  the  properties  of  coal ;  and  that,  except  in  being  so  cemented, 
they  knew  of  no  difference  between  it  and  common  coal.  No  one  of  the 
plaintiffs'  witnesses  had  seen  the  article  manufactured. 

Samples  of  the  fuel  were  produced  and  shown  to  the  jury ;  and  also 
the  pieces  of  coal-duff,  or  coal-dust,  which  remained  in  substance  after 
the  coal-tar  or  pitch  had  been  disengaged  by  the  process  of  analyzation. 
The  coal-tar,  or  pitch,  which  had  been  separated  by  the  process,  was 
likewise  produced  and  shown  to  the  court  and  jury.(a) 

The  defendants  called  Mr.  James  Gordon  as  a  witness.  He  stated 
that  he  was  manager  for  the  defendants  at  their  manufactory  in  New- 
castle-upon-Tyno,  where  they  carried  on  business  under  the  name  of 
The  Wylam  Patent  Steam  Fuel  Company ;  and  that  the  article  of  which 
the  cargoes  in  question  were  composed,  was  made  at  the  defendants' 
manufactory,  where  a  similar  article  had  been  made  since  the  latter  end 
of  1848,  when  it  was  first  manufactured :  that  the  witness  superintended 
the  process :  that  the  component  parts  were,  coal-duff,  or  dust,  coal- 
pitch,  and  lime, — the  proportions  being  87  of  coal-dust,  10  of  pitch, 
and  3  of  lime :  that  the  coal-duff,  or  dust,  is  delirered  to  the  defendants 
at  their  works  in  Newcastle,  and,  including  all  expenses,  *it  costs  r^ooo 
them,  when  at  their  works,  Ss.  per  ton :  that  the  defendants  buy  ^ 
coal-tar  in  London,  and  the  cost  to  them,  when  delivered  at  their  works 
in  Newcastle,  is  about  2d.  per  gallon.  The  coal-tar  so  bought  is  placed 
in  a  boiler  holding  5000  or  6000  gallons,  and  is  there  boiled  until  the 
naptha  and  other  volatile  products  are  evaporated.  The  residuum  is  the 
coal-pitch.  The  pitch  is  allowed  to  stand  to  cool  for  a  short  time,  and 
is  then  run  out  out  on  large  floors  which  are  coated  with  whitewash  of 
lime,  on  which  it  remains  until  it  is  quite  cold  and  brittle.  The  pitch, 
when  taken  from  the  floors,  brings  with  it  a  portion  of  the  coating  of 
the  lime.  The  lime  is  used  to  prevent  the  fuel  from  forming  clinkers 
in  burning ;  and  it  is  then  ground  into  a  fine  powder  between  stones. 
The  powdered  pitch  and  the  coal-duff  are  then  so  placed  as  to  be  ex- 
posed to  the  action  of  a  double  chain  of  buckets  or  elongators,  which  is 
worked  like  a  dredging-machinc,  by  steam.  The  buckets  differ  in  size, 
and  are  so  worked  that  they  raise  the  coal  and  pitch,  in  the  required 
proportions,  to  a  considcrallo  height,  and  then  discharge  the  same  into 

(a)  The  Bamplea  were  in  coart,  and  were  agreed  to  be  referred  to  by  either  party  upon  the 
az^ment  of  the  cue. 
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an  open  box  or  hopper,  in  which  is  a  shaft,  armed  with  nails,  reyoWing 
at  a  rapid  rate,  which  mixes  the  coal  and  pitch.  The  composition  so 
mixed,  then  passes  between  rollers,  the  aperture  between  which  may  be 
widened  or  narrowed  at  pleasure,  according  as  it  is  wished  to  pass  the 
composition  slowly  or  quickly ;  and  from  thence  it  is  precipitated  into 
a  horizontal  cylinder  at  one  extremity  thereof.  The  cylinder  is  fifteen 
feet  long,  and  thirteen  inches  in  diameter.  It  is  heated  to  nearly  a  red 
heat.  Inside  the  cylinder,  and  running  the  whole  length  thereof,  is  a 
screw,  which  revolves  by  steam  power,  and  by  its  action  forces  the  com- 
position through  the  cylinder,  and  out  at  the  opposite  extremity  from 
that  at  which  it  enters.  The  cylinder  is  set  upon  an  arch,  cased  over 
*2881  ^^^^  brickwork,  to  prevent  any  undue  action  *of  the  fire  on  the 

^  metal  of  which  the  cylinder  is  composed;  and  under  the  arch 
there  is  a  fire,  which  rises  through  small  holes  into  the  arch,  and 
thoroughly  heats  the  cylinder.  At  the  top  of  the  cylinder,  there  are 
five  small  flues,  through  which  a  vapour  rises,  and  passes  into  the  main 
flue ;  and,  whilst  the  machinery  is  in  action,  a  yellow  flame  is  visible  at 
the  mouth,  as  well  of  the  small  flues  as  of  the  large  flue.  The  object 
of  passing  the  composition  through  the  cylinder,  is,  to  drive  oif  the 
sulphur,  and  to  mix  the  articles,  and  render  them  fit  for  moulding.  The 
effect  produced  on  the  composition,  is,  that  it  passes  out  of  the  extre- 
mity of  the  cylinder  in  a  heated  plastic  state,  capable  of  being  moulded 
into  any  shape.  The  screw  forces  the  composition  out  of  the  cylinder  on 
an  endless  chain  or  belt  of  iron,  which  has  a  very  rapid  motion,  and 
delivers  the  same  in  a  heated  state  into  a  cylinder  or  pug-mill,  in  which 
is  an  upright  shaft,  armed  with  blades,  which  press  the  composition  down 
into  a  chain  of  moulds,  shaped  to  about  the  size  of  an  ordinary  brick, 
ready  to  receive  the  same.  On  each  side  of  the  pug-mill  is  an  hydraulic 
press.  One  press  compresses  each  brick  with  a  power  equal  to  about 
fifteen  tons ;  and,  after  the  chain  of  moulds  has  passed  round,  the  other 
press  punches  each  brick  out  upon  a  carrying  belt  of  iron,  which  con- 
veys it  to  the  other  warehouse  on  the  quay,  convenient  for  shipment. 
There  it  is  allowed  to  remain  for  ten  or  twelve  hours,  to  cool  and  harden, 
before  it  is  in  a  fit  state  for  shipment.  Each  brick  of  the  fuel  so  made 
weighs  about  14  lb8.(a)  The  machinery  of  the  defendants  used  for  the 
purpose  aforesaid,  has  been  erected  at  an  expense  of  about  40,0002., 
including  the  cost  of  the  buildings  and  premises.  Various  improve- 
*2S41  ™^^^  ^^  ^^^  machinery  have  been  made  within  *the  last  two  or 

■^  three  years.  Two  steam-engines  and  thirty  cylinders  are  used  by 
the  defendants  in  the  manufacture. 

The  fuel  is  now  in  extensive  demand,  for  steamboats  and  other  pur- 
poses ;  and  much  of  it  is  exported.  A  ton  of  coal  occupies  forty-five 
cubic  feet,  a  ton  of  fuel  about  thirty  or  thirty-one  feet.  As  much  heat 
may  be  obtained  in  a  steam-engine  from  eighteen  hundred  weight  of 

(a)  A  speolmen  briok  of  the  fad  was  produced  ftt  the  argument 
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fuel,  as  from  a  ton  of  best  Newcastle  coal.  The  selling  price  of  it  in 
London  is  abont  20s.  per  ton. 

The  defendants  also  called  as  a  witness,  Mr.  William  Wallis,  the 
superintendent  of  The  Diamond  Gravesend  Steam-Packet  Company,  who 
proved,  that,  for  the  last  twelve  months,  the  fuel  in  question  had  been 
used  in  the  boats  of  that  company.  Prior  to  that  time,  the  company 
had  used  ordinary  coal — both  Welsh  and  Newcastle  coal.  The  fuel  in 
question  produces  less  smoke  than  the  Newcastle  coal,  but  more  than  the 
Welsh  coal.  The  cost  of  Welsh  coal  is  about  21s.  6d.  per  ton ;  of  New- 
castle, 18s. ;  and  of  the  fuel,  20s.  As  to  the  production  of  heat  and 
steam,  the  fuel  was  abont  equal  to  the  Welsh  coal,  but  superior  to  the 
Newcastle  coal.  Also,  in  using  the  coal,  clinkers  formed  on  the  bars 
of  the  fire-place,  which  caused  inconvenience ;  whereas,  very  few,  if  any, 
clinkers  formed  on  the  use  of  the  fuel.  The  fuel  also  has  an  advantage 
over  ordinary  coal,  in  stowage.  The  witness  also  considered  the  fuel 
quite  different  from  ordinary  Newcastle  coal,  in  this,  that  it  is  cleaner ; 
the  consumption  is  not  so  great ;  it  generated  steam  more  easily ;  and 
occasioned  less  soot :  it  also  bums  to  quite  a  dust. 

The  defendants  also  called  Mr.  John  Napier,  who  is  a  steamboat 
builder,  and  also  the  proprietor  of  several  steamboats,  who  had  had  ex- 
perience in  the  use  of  the  fuel  for  twelvemonths,  and  who  confirmed  the 
♦evidence  of  Mr.  William  Wallis,  in  the  several  particulars  afore-  r*oQ/: 
said.  L  ^^^ 

The  court  is  to  draw  any  inference  of  fact  which  might  be  drawn  by 
a  jury. 

The  question  for  the  opinion  of  the  court,  is,  whether  the  fuel  imported 
into  London  by  the  ship  in  the  declaration  mentioned,  was  chargeable 
to  the  duties  mentioned  in  the  declaration.  If  the  court  shall  be  of 
opinion  that  the  fuel  was  so  chargeable,  then  the  verdict  for  the  plain- 
tiffs is  to  stand :  but,  if  the  court  shall  be  of  opinion  that  the  fuel  was 
not  so  chargeable,  then  the  verdict  is  to  be  entered  for  the  defendants. 

Channellj  Serjt.  (with  whom  was  Hugh  HUT)^  for  the  plaintiffs.(a) — The 
duties  in  question  are  imposed  by  the  1  &;  2  W.  4,  c.  Ixxvi.  ss.  28,  60. 
The  last-mentioned  section,  reciting  two  charters  of  James  1,  the  fiist 
bearing  date  the  20th  of  August,  3  Jac.  1,  the  other  the  15th  of  Decem- 
ber, 12  Jac.  1,  and  the  statutes  5  &  6  W.  &  M.  c.  10, 19  G.  2,  c.  8,  and 
10  G.  4,  c.  cxxxvi.,  imposes  a  duty  of  12d.  for  every  ton  of  «  coals, 
cinders,  and  culm,  imported  or  brought  into  the  port  of  London."  The 
question  here  is  whether  the  cargoes  in  question  are  substantially  cargoes 
of  eoalj  and  subject  to  this  imposition.  The  evidence  of  the  witnesses 
upon  the  one  side  and  the  other  is  somewhat  conflicting  as  to  the  pro- 
portions of  the  component  parts  of  the  article :  but  all  agree  that  87 

(a)  The  point  marked  for  argament  on  tbe  part  of  the  plaintiffs,  was, — That  the  fael  imported 
into  London,  as  stated  in  the  ease,  is  ehargeable  to  the  duties  mentioned  in  the  declaration,  under 
the  statute  1  A  2  W.  4,  o.  Izxri.  ss.  23  and  60,  continued  by  the  1  A  2  Vict  o.  ci.,  and  8  dt  9  Vict 
e.  et 
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per  cent,  at  the  least  remains  coal^  irithoat  undergoing  any  chemical 
^nof^-y  change  Mrhatever.     The  plaintiff's  witnesses  show  that  *all  the 


*236] 


ingredients  which  are  to  be  found  in  pit-coal  are  to  be  found  here ; 


and  that  the  defendants'  manufactured  fuel  has  all  the  properties  of  pit- 
coal,  and  is  useful  for  all  the  purposes  for  which  pit-coal  is  used.  [Cbess- 
WELL,  J. — So  is  wood  in  many  places.]  Coal-dust  is  coal.  [Oresswell, 
J. — ^No  doubt :  but  the  question  is,  whether  it  is  chargeable  to  the  duty 
under  these  acts.  Wildb,  G.  J. — If  the  admixture  of  any  foreign  sub- 
stance will  render  coal  exempt  from  duty,  very  little  coal  will  be  im- 
ported in  its  natural  state.] 

WUUb  (with  whom  was  Cowling)^  for  the  defendants.(a) — The  question 
is,  how  far  the  article  in  dispute  is  different  from  the  coal-dust  out  of 
which  it  is  manufactured.  Assuming  that  the  process  it  undergoes  im- 
parts to  it  no  chemical  change,  it  is  clearly  a  different  thing  from  that 
upon  which  the  duties  claimed  were  imposed.  The  legislature  never 
meant  to  impose  this  duty  upon  a  manufactured  article,  but  only  upon 
the  natural  production  which  had  before  been  the  subject  of  legislation 
and  imposition.  At  all  events,  thirteen  per  cent,  of  the  article  is  not 
coal :  and  the  value  is  greatly  enhanced  by  the  process  it  is  subjected  to. 
In  its  manufactured  state,  it  is  applicable  to  purposes  wholly  different 
♦9^71  ^^^^  those  to  which  coaUdust  is  *applicable.  [Crbsswbll,  J. — 
-*  Suppose  this  were  an  ad  valorem  duty,  would  the  duty  be  charged 
upon  the  value  of  the  coal-dust,  or  upon  that  of  ^the  manufactured 
fuel  ?]  Clearly  upon  the  latter,  if  it  were  liable  at  all.  [Wilde,  C.  J. 
— ^No  doubt,  the  intention  of  the  legislature  was,  to  tax  coah.  If  the 
article  in  question  is  taxed,  you  tax  labour  to  a  greater  degree  than  you 
tax  codU,  It  would  have  been  better  if  the  case  had  stated  the  value 
of  <<  coal-dust''  when  imported  into  the  port  of  London.]  This  fuel  is 
clearly  not  within  the  terms  used  in  the  act.  If  there  be  any  doubt,  it  can 
only  be  resolved  by  the  legislature. 

Channelly  Serjt.,  in  reply ^The  object  of  the  statutes  was  two-fold, — 

to  raise  a  revenue  for  the  city  of  London, — and  to  prevent  frauds  in 
the  vend  of  coal.  If  coal-dust  were  imported  as  such,  it  clearly  would 
be  chargeable  with  duty.  It  is  true,  that,  to  charge  this  article  with 
duty,  will  be  to  tax  labour  to  a  certain  extent :  but,  if  the  defendants 
choose  to  import  that  which  is  substantially  coal,  they  must  take  the 
consequences.  [Talfourd,  J. — Would  an  indictment  for  stealing 
<< coals"  be  sustained  by  evidence  of  the  stealing  of  patent  fuel?] 
Probably  not.     That,  however,  is  not  a  fair  test. 

Wilde,  C.  J. — The  question  raised  in  this  case  depends  upon  the 

(a)  The  points  marked  for  argnment  on  the  part  of  the  defendants,  were  as  follows : — The 
defendants  wUl  argne  that  the  fuel  imported  into  London,  as  stated  in  the  case,  is  not  chargeable 
to  the  daties  mentioned  in  the  decIa»tion,  under  the  statato  I  A  2  W.  4,  c.  Ixxvi.  ss.  23  and  60, 
eontinued  by  1  J(  2  Vict  c.  oi.,  and  8  A  9  Vict.  o.  ci., — because  the  fuel,  though  made  out  of 
ooal-dust,  is  not  ''coal;" — ^because  the  statutes  i^ply  only  to  things  known  when  they  were 
passed  ;^)ecan8e  the  itatntes  do  not  apply  to  an  article  of  manafactore ; — and  because  the  fViel 
is  really  and  bond  JUU  a  different  thing  from  mere  ooal,  tad  the  question  how  far  different  is 
immateiia]. 
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construction  of  an  act  of  parliament,  to  many  of  the  proyisions  of 
which  oar  attention  has  not  been  called,  it  may  be  convenient  to  refer 
to  the  act,  before  we  give  our  opinion.  We  will,  therefore,  look  into  it. 
Cresswell,  J. — It  appears  tliat  this  daty  is  snbstitnted  for  a  metage 
daty.     It  may  be  a  question  how  *far  an  article  of  this  descrip* 


tion  would  be  liable  to  metage.  Our.  adv.  vuU. 
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Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court : — (a) 

This  was  an  action  of  debt  brought  against  the  defendants  as  owners 
of  a  ship  called  The  Countess  of  Malmesbury,  to  recover  a  sum  of 
money  for  duties  alleged  to  be  payable  in  respect  of  a  cargo  of  coals 
imported  in  that  ship  into  the  port  of  London,  and  delivered  there. 

The  defendants  pleaded  that  they  never  were  indebted ;  whereupon 
issue  was  joined. 

The  cause  came  on  for  trial,  before  the  lord  chief  justice  of  this 
court,  at  the  sittings  in  London  after  Hilary  term,  1847,  when  a  verdict 
was  found  for  the  plaintiffs,  by  consent,  subject  to  the  opinion  of  the 
court  on  a  special  case.  The  case  was  argued  before  the  lord  chief 
justice,  Cresswell,  J.,  Williams,  J.,  and  Talfoubd,  J.,  in  Easter 
term  last,  when  the  court  took  time  to  examine  the  statutes  referred  to: 
and  we  are  now  of  opinion  that  the  article  called  <<  Patent  Fuel,"  which 
was  imported  in  The  Countess  of  Malmesbury,  does  not  come  within 
the  meaning  of  the  word  <<  coals,"  as  used  in  the  statute  whereby  the 
duty  was  imposed. 

It  is  true  that  the  patent  fuel  is  composed  chiefly  of  coal-dust ;  but, 
in  order  to  make  it  merchantable  as  fuel,  it  is  necessary  to  mix  the  coal- 
dust  with  a  certain  quantity  of  pitch  and  lime ;  and,  although  the  pro- 
portions of  those  ingredients  are  small,  aa  compared  with  the  coal-dust, 
it  was  admitted  that  they  were  really  necessary,  and  were  not  introduced 
for  the  purpose  of  ^evading  the  duty.  And,  although  it  may  be  r^ogo 
true,  as  stated  by  the  scientific  witnesses  examined  on  behalf  of  '- 
the  plaintiffs,  that  there  is  no  purpose  to  which  ordinary  pit-coal  can  be 
applied,  to  which  coal-dust  could  not  also  be  applied ;  yet  it  is  manifest 
that  the  latter  would  be  applied  at  so  great  a  disadvantage  as  to  be 
almost  worthless :  whereas,  mixed  with  the  pitch  and  lime,  and  having 
undergone  the  process  described  in  the  case,  it  becomes  for  many  pur- 
poses more  valuable  than  ordinary  coal.  The  fact,  therefore,  of  the 
coal-dust  being  so  applicable,  does  not,  in  onr  opinion,  decide  the  ques- 
tion. 

In  construing  the  act  of  parliament  imposing  the  duty,  we  must  as- 
sume that  the  word  «  coals"  is  used  in  its  ordinary  popular  sense,  and 
must  see  whether  the  article  in  question  comes  within  its  meaning,  ac- 
cording to  that  criterion. 

If  a  person  were  to  order  of  a  coal-merchant  a  quantity  of  coals, 

(a)  The  caM  had  been  argaed  ia  Easter  term  las^  before  Wilds,  C.  J.,  CRBaswsLLy  J.^  Wtl- 
UAMM,  J,,  and  TALrouRD,  J. 
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would  that  order  be  complied  with  by  the  deliverj  of  the  patent  fuel  ? 
Surely,  no  one  would  contend  for  the  affirmative.  Or,  if  a  vendor  were 
to  contract  to  deliver  coals  of  any  description  named  by  the  purchaser, 
could  he  be  called  upon  to  deliver  patent  fuel  ?  We  apprehend  that  he 
could  not.  Another  criterion  for  ascertaining  the  meaning  of  the  word 
«  coals"  in  the  section  imposing  the  duty,  may  be  found  in  the  sense 
which  the  legislature  appears  to  have  ascribed  to  that  word  in  other 
parts  of  the  act.  Thus,  in  section  43,  enacting  that  all  coals,  cinder, 
and  culm  shall  be  sold  by  weight, — in  section  45,  imposing  a  penalty 
upon  parties  knowingly  selling  one  sort  of  coals  as  and  for  a  sort  which 
they  really  are  not, — in  section  47,  enacting  that  a  seller's  ticket  shall 
be  delivered  with  any  quantity  of  codU  exceeding  560  lbs., — ^section  48, 
that  coals  shall  be  delivered  in  sacks  each  containing  a  certain  weight, — 
*94.ni  ^^^^^^^  ^^'  requiring  the  ^seller  to  send  a  certificate  to  the  coal- 
^  exchange, — and  several  others ;  it  appears  that  the  legislature 
used  the  word  <<  coals"  as  describing  the  article  in  its  natural  state  as 
dug  from  the  pit ;  for,  the  provisions  are  so  far  appropriate,  but  are  in- 
applicable to  the  article  in  question. 

It  is  true,  as  was  observed  in  argument,  that  those  sections  are  intro- 
duced for  the  purpose  of  protecting  buyers  against  frauds ;  but  they  are 
to  protect  them  against  frauds  in  the  sale  of  coah ;  and  the  duty  is 
imposed  on  eoah  imported  into  the  port  of  London.  Why  should  we 
give  a  different  meaning  to  the  same  word  in  different  sections,  for  the 
purpose  of  extending  the  operation  of  a  clause  imposing  a  tax  ? 

We  think,  therefore,  that  we  ought  to  construe  the  word  according  to 
its  ordinary  meaning ;  which  will  make  the  different  parts  of  the  act 
consistent  with  each  other ;  and  that,  consequently,  the  defendants  were 
not  liable  to  pay  the  duty  declared  for,  and  that  the  poitea  must  be 
delivered  to  them.  Po%tea  to  the  defendants. 

Laws  impoeiog  datiea  are  not  oonstraed  be-  upon  doubtfnl  interpretations.  Adams  v.  Ban- 
yond  the  natural  import  of  the  language,  and  cto%  3  Samner,  384 ;  Bend  v.  Hoyt,  13  Peters, 
duties  are  never  imposed  upon  the  citicens    263. 
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A  butcher,  on  assigning,  for  the  residue  of  a  term,  contain  premises  upon  which  ho  had  carried 
on  his  business,  together  with  the  fixtures  and  the  good-will  of  the  trade,  covenanted  with 
the  purchaser  that  he  would  not  at  any  time  thereafter,  either  by  himself,  or  as  agent  or  jour- 
neyman for  another,  set  up,  exercise,  or  carry  on,  or  be  employed  in,  the  trade  or  business  of 
a  butcher,  tnthin  five  milee  from  the  premises  thereby  assigned : — 

Held,  not  an  unreasonable  restraint,  eitiier  in  respect  of  time  or  in  respect  of  distance ;  and  that 
the  covenant  did  not  cease  to  be  a  binding  covenant,  on  the  expiration  of  the  term,  or  on  the 
covenantee's  ceasing  by  himself  or  his  assigns,  to  carry  on  the  business  assigned. 

This  was  an  action  of  covenant.     The  declaration  stated,  that,  by  a 
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certain  indenture,  bearing  date  the  28th  of  October,  1842,  and  made 
between  the  plaintiff  and  the  defendant,  wherebj  the  plaintiff  had  con- 
tracted with  the  defendant  for  the  purchase  of  a  certain  messuage  and 
premises,  for  the  residue  of  a  certain  term  of  twenty-one  years,  together 
with,  amongst  other  things,  the  good-will  and  custom  of  the  business  of 
a  butcher,  which,  for  some  time  previously,  and  up  to  the  date  of  the  said 
indenture,  had  been  carried  on  by  the  defendant  at  or  upon  the  said 
premises,  the  defendant  did,  for  the  consideration  in  the  said  indenture 
mentioned,  covenant  and  agree  with  the  plaintiff,  that  he,  the  defendant, 
would  not  carry  on  the  trade  of  a  butcher  within  five  miles  from  the  said 
premises,  &c.  The  declaration  then  proceeded  to  allege,  that,  in  breach 
of  the  said  covenant,  the  defendant  did,  on  the  Ist  of  January,  1844,  &c., 
carry  on  the  trade  of  a  butcher  within  five  miles,  &c. 

The  defendant  craved  oyer  of  the  indenture,  which  was  set  oqt,  as 
follows : — 

« This  indenture,  made  the  28th  of  October,  1842,  between  James 
Crofts,  of  No.  103,  Drury  Lane,  in  the  county  of  Middlesex,  butcher,  on 
the  one  part,  and  Thomas  Elves,  of  No.  103,  Drury  Lane  aforesaid, 
butcher,  of  the  other  part :  Whereas,  by  indenture  of  *lease,  r^o^o 
bearing  date  the  21st  of  July,  1825,  and  made  between  the  Rev.  ^ 
Thomas  Roy  and  Martha  his  wife,  and  John  Austen  (therein  respectively 
described),  of  the  one  part,  and  James  Dibble  (therein,  also  described) 
of  the  other  part,  all  that  messuage  or  tenement  situate,  standing,  and 
being  on  the  cast  side  of  Drury  Lane,  in  the  parish  of  St.  ClemcDt  Danes, 
in  the  county  of  Middlesex,  numbered  103,  in  the  same  lane,  with  the 
appurtenances,  was  demised  to  the  said  James  Dibble^  his  executors, 
&c.,  from  the  24th  of  June  then  last,  for  the  term  of  twenty-ene  years, 
subject  to  the  rent  therein  reserved,  and  to  the  covenaHts  and  agreements 
on  the  lessee's  part  therein  contained :  And  whereas,  by  divers  mesne 
assignments,  &;c.,  the  said  messuage  and  premises  demised  by  the  said 
recited  indenture  of  lease,  with  their  appurtenances,  were  assigned  to  the 
said  James  Crofts  for  the  then  residue  of  the  said  term :  And  whereas  the 
said  Thomas  Elves  hath  contracted  with  the  said  James  Crofts  for  the 
purchase  of  the  said  messuage  and  premises  for  the  residue  of  the  said  term, 
together  with  all  tenants'  fixtures  therein,  and  the  good-will  and  custom 
of  the  business  of  a  butter,  which  for  some  time  previously,  and  up  to  the 
date  of  these  presents,  has  been  carried  on  by  the  said  James  Crofts 
at  or  upon  the  said  messuage  and  premises,  with  the  several  implements 
and  other  articles  and  things  used  in  the  same  business,  at  or  for  the  price 
or  sum  of  2001. :  Now,  this  indenture  witnesseth,  that,  in  consideration 
of  the  sum  of  200Z.  of  lawful  money  of  Great  Britain  to  the  said  James 
Crofts  in  hand  well  and  truly  paid  by  the  said  Thomas  Elves  at  or  im- 
mediately before  the  sealing  and  delivering  of  these  presents,  the  receipt 
whereof  the  said  James  Crofts  doth  hereby  admit,  &c.,  by  these  pre- 
sents, he,  the  said  James  Crofts,  hath  granted,  bargained,  sold,  and  as^ 
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signed)  and  by  these  presents  doth  grant,  bargain,  sell,  and  assign  to  ihe 
^ox%^  "^^^^^  Thomas  Elves,  his  executors,  &c.,  all  that  messuage  or  tene- 
'  ^  ment  and  other  premises  mentioned  and  comprised  in,  and  de» 
mised  by,  the  said  recited  indenture  of  lease,  with  their  appurtenances, 
and  all  the  estate,  right,  title,  term  of  years  yet  to  come  and  unexpired, 
property,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of 
him  the  said  James  Crofts,  in,  to,  or  out  of  the  same,  together  with  the 
said  recited  indenture  of  lease,  and  all  assignments  thereof  respect- 
ively,— to  have  and  to  hold  the  said  messuage  or  tenement  and  pre* 
mises  hereby  assigned,  or  intended  so  to  be,  with  the  appurtenances,  to 
the  said  Thomas  Elves,  his  executors,  &c.,  henceforth,  for  all  the  residue 
now  to  come  and  unexpired  of  the  said  term  of  twenty-one  years  created 
by  the  said  recited  indenture  of  lease,  and  for  all  other  the  estate,  term, 
or  interest  of  him,  the  said  James  Crofts,  in  the  same  premises ;  subject, 
nevertheless,  to  the  payment  of  the  rent  reserved  by  the  said  indenture 
of  lease,  and  to  the  observance  and  performance  of  the  covenants  and 
agreements  therein  contained,  and  which  henceforth,  on  the  part  of  the 
lessee  or  assignee,  are  or  ought  to  be  paid,  observed,  and  performed : 
And  the  said  James  Crofts  doth  hereby,  for  himself,  his  heirs,  &c.,  cove- 
nant with  the  said  Thomas  Elves,  his  executors,  &c.,  in  manner  fol- 
lowing, that  is  to  say,  that,  notwithstanding  any  act  or  deed  whatsoever 
by  the  said  James  Crofts  done  or  committed  to  the  contrary,  the  said 
recited  indenture  of  lease  is  a  good  and  subsisting  lease,  valid  in  law, 
and  not  forfeited  or  otherwise  determined  or  become  void  or  voidable, 
and  that  the  yearly  rent  in  or  by  the  said  indenture  of  lease  reserved, 
and  all  arrears  thereof,  and  also  the  land*tax,  sewer-rate,  and  all  other 
taxes,  rates,  and  assessments  chargeable  on  the  said  premises,  or  on  the 
tenants  or  occupiers  thereof  for  the  time  being,  for  or  in  respect  of  the 
^^0441  s^™^»  have  been  fully  paid  and  ^satisfied  up  to  the  29th  of  Sep- 
^  tember  last ;  and  that  the  several  covenants  and  agreements  on 
the  part  of  the  lessee  or  assignee  therein  contained  have  been  well  and 
truly  observed  and  performed  down  to  the  day  of  the  date  hereof;  and 
that  he  the  said  James  Crofts  hath  full  right,  title,  and  authority  to 
assign  the  said  messuage  and  premises  thereby  assigned,  or  intended  so 
to  be,  with  the  appurtenances,  to  the  said  Thomas  Elves,  his  executors, 
administrators,  and  assigns,  in  manner  aforesaid,  according  to  the  true 
intent  and  meaning  of  these  presents :  And,  further,  that  it  shall  be  lawful 
for  the  said  Thomas  Elves,  his  executors,  &;c.,  at  all  times  during  the  resi- 
due of  the  said  term  of  twenty-one  years,  to  hold  and  enjoy  the  said  mes- 
suage and  premises,  and  receive  and  take  the  rents  and  profits  thereof 
for  his  and  their  own  use  and  benefit,  without  any  interruption  or  dis- 
turbance whatsoever  by  the  said  James  Crofts,  his  executors  or  admin- 
istrators, or  by  any  person  or  persons  claiming  or  to  claim  by,  from,  or 
under,  or  in  trust  for  him  or  them  ;  and  that  free  from  all  former  estates, 
rights,  titles,  interest,  charges,  and  encumbrances  whatsoever  made,  done, 
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or  committed^  or  knoMringly  occasioned  or  Buffered,  by  the  said  James 
Crofts,  or  any  person  or  persons  claiming  by,  through,  or  under  him, 
except  only  the  rent  reserved  by  the  said  recited  indenture  of  lease,  and 
the  covenants  and  agreements  on  the  part  of  the  lessee  or  assignee 
therein  contained :  And,  moreover,  that  he  the  said  James  Crofts,  his 
executors  or  administrators,  and  all  and  every  persons  and  person  what- 
soever having  or  rightfully  claiming  under  or  in  trust  for  him  or  them, 
shall  and  will  at  all  times  hereafter,  at  the  request  and  expense  of 
the  said  Thomas  Elves,  his  executors,  &c.,  do  and  execute  all  such  acts, 
deeds,  and  assurances,  for  better  and  more  absolutely  assigning  and 
assuring  the  said  messuage  and  premises  hereby  assigned,  with  their 
^appurtenances,  to  the  said  Thomas  Elves,  his  executors,  Jcc,  for 
all  the  then  residue  of  the  said  term  of  twenty-one  years,  in  man- 
ner aforesaid,  or  otherwise,  as  by  the  said  Thomas  Elves,  his  executors, 
&c.,  or  his  or  their  counsel  or  agent,  shall  be  advised  and  required : 
And  the  said  Thomas  Elves  doth  hereby  covenant,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  that  he  or  they  shall  and  will, 
from  time  to  time,  and  at  all  times  hereafter  during  the  residue  of  the 
said  term  of  twenty-one  years,  well  and  truly  pay  the  rent  reserved  by 
the  said  recited  indenture  of  lease,  and  observe  and  perform  all  the  co- 
venants and  agreements  on  the  part  of  the  lessee  or  assignee  therein 
contained,  and  from  and  against  the  said  rent,  covenants,  and  agree- 
ments, and  all  actions,  suits,  costs,  charges,  damages,  claims,  and  de- 
mands whatsoever,  which  shall  or  may  thereafter  arise  or  happen  in 
respect  thereof,  shall  and  will  at  all  times  hereafter  keep  harmless  and 
indemnified  the  said  James  Crofts,  his  heirs,  executors,  and  adminis- 
trators, and  his  and  their  estate  and  effects :  And  this  indenture  further 
witnesseth,  that  for  the  considerations  aforesaid,  he  the  said  James 
Crofts  doth  hereby  bargain,  sell,  and  assign  unto  him,  the  said  Thomas 
Elves,  his  executors,  &c.,  all  the  several  ranges,  stoves,  grates,  cup- 
boards, cisterns,  coppers,  dressers,  shelves,  and  other  tenants'  fixtures, 
in  and  about  the  said  messuage  and  premises  hereinbefore  assigned,  or 
intended  so  to  be,  and  all  the  chopping-blocks,  scales,  weights,  butchers' 
trays,  choppers,  knives,  and  other  articles  and  things  used  by  the  said 
James  Crofts  in  his  aforesaid  business  of  a  butcher,  and  also  all  the 
right,  title,  and  interest  of  him  the  said  James  Crofts,  to  and  in  the 
same  business,  and  the  good-will  and  custom  thereof, — to  have  and  to 
hold  the  said  fixtures  and  effects,  and  all  other  the  premises  lastly  here* 
by  bargained,  sold,  and  assigned,  or  intended  so  to  be,  to  *the  ri^oAQ 
said  Thomas  Elves,  his  executors,  administrators,  and  assigns,  ^ 
as  his  and  their  own  proper  goods  and  chattels  absolutely  and  for  ever, 
free  from  all  encumbrances  affecting  the  same :  And  the  said  James 
Crofts,  for  the  consideration  aforesaid,  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  and  agree  with  the  said 
Thomas  Elves,  his  executorsi  administratoni,  and  assigns,  that  he,  the 
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said  James  Crofts,  shall  not  nor  will,  at  any  time  or  times  hereafter^ 
either  by  himself  alone,  or  jointly  with,  or  as  agent,  joarneyman,  or 
assistant  for,  any  person  or  persons  whatsoever,  either  directly  or  indi- 
rectly, or  upon  any  account  or  pretence  whatsoever,  set  upj  exercise^  or 
carry  on,  or  be  employed  in  carrying  on,  the  trade  or  business  of  a 
butcher  J  within  five  miles  from  the  said  messuage  and  premises  hereby 
assigned^  or  intended  so  to  be ;  and  shall  not  nor  will,  either  by  himself, 
or  by  or  with  any  other  person  or  persons,  do,  or  cause  to  be  done,  any 
wilful  act,  matter,  or  thing  to  the  prejudice  of  the  trade  or  business  of 
a  butcher  to  be  hereafter  carried  on  by  the  said  Thomas  Elves,  at  or 
upon  the  said  messuage  and  premises ;  but,  on  the  contrary,  shall  and 
will  endeavour  to  promote  the  interests  of  the  said  Thomas  Elves, 
amongst  the  customers  of  the  said  James  Crofts,  and  otherwise  :  And . 
that,  if  the  said  James  Crofts  shall  do  any  act  in  breach  or  violation  of 
this  present  covenant,  that  he  the  said  James  Crofts  shall  and  will  im- 
mediately thereupon  pay  to  the  said  Thomas  Elves,  his  executors, 
administrators,  or  assigns,  the  sum  of  800Z.,  to  be  deemed  and  con- 
sidered, and  the  same  is  hereby  declared  to  be  as  and  for,  liquidated 
and  ascertained  damages,  and  not  in  the  nature  of  a  penalty.  In  wit- 
ness," &c. 

The  defendant  then  pleaded, — first,  won  est  factum^ — secondly,  that 
he,  the  defendant,  did  not  set  up,  exercise,  or  carry  on  such  trade  and 
♦2471  ^'^^i^^ssj  ^^  breach  *of  the  said  covenant,  in  manner  and  form  as 
•^  in  the  declaration  in  that  behalf  alleged, — thirdly,  that  before  the 
making  of  the  said  indenture,  the  said  business  carried  on  by  the  de- 
fendant as  in  the  declaration  mentioned,  was  that  of  a  retail  butcher ; 
and  that,  after  the  making  of  the  said  indenture,  and  before  the  com- 
mencement of  this  suit,  and  for  a  long  space  of  time,  to  wit,  the  space 
of  one  year  before  the  defendant  so  set  up,  exercised,  or  carried  on  such 
business  as  in  the  declaration  complained  of,  to  wit,  on  the  20th  of 
June,  1848,  the  plaintiff  wholly  discontinued  the  trade  and  business  of 
a  butcher  at  the  said  premises  and  ceased  to  carry  on  the  same,  and  the 
same  had  not  since  been  carried  on  at  the  said  place,  or  elsewhere,  by 
the  plaintiff,  or  by  any  other  person  on  his  behalf,  or  by,  through,  or 
under  any  assignment  of  the  said  good-will  or  license  in  that  behalf  by 
the  plaintiff  made  or  given, — fourthly,  that,  after  the  making  of  the 
said  indenture,  and  before  the  commencement  of  this  suit,  and  long  be- 
fore the  defendant  so  set  up,  exercised,  or  carried  on  such  business  as 
in  the  declaration  complained  of,  to  wit,  on  the  26th  of  June,  1846,  the 
said  term  in  the  declaration  mentioned,  ended  and  expired  by  effluxion 
of  time. 

The  plaintiff  joined  issue  on  the  first  two  pleas,  replied  de  injurid  to 
the  third,  and  traversed  the  fourth. 

At  the  trial,  before  Maule,  J.,  at  the  last  spring  assizes  at  Kingston, 
a  verdict  was  found  for  the  plaintiff  on  the  first  and  second  issues, 
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damages  800Z. ;  and  for  the  defendant  on  the  third  and  fourth  issues^ — 
\?ith  liberty  to  the  defendant  to  move  to  enter  the  yerdict  for  him  on 
the  second  issue,  if  the  court  should  be  of  opinion  that  his  setting  up 
the  trade  of  a  butcher  within  the  prescribed  limits  after  the  covenantee 
had  ceased  to  carry  on  the  trade  [and  after  the  expiration  of  the  term  in 
the  premises],  was  a  breach  of  the  covenant. 

*LuBh^  in  the  following  term,  obtained  a  rule  nisi  to  enter  up  ^41040 
judgment  for  the  plaintiff  notwithstanding  the  verdict  for  the  ^ 
defendant  on  the  third  and  fourth  issues.  He  submitted  that  the  cove- 
nant in  question  was  valid,  inasmuch  as  the  restriction  therein  contained 
was  not  more  extensive  than  the  fair  protection  of  the  covenantee 
required ;  citing  Hitchcock  v.  Goker,  6  Ad.  &;  E.  438  (E.  G.  L.  B.  vol. 
33),  1  N.  &  M.  796  (E.  C.  L.  R.  vol.  28),  Rannie  v.  Irvine,  7  M.  &  G. 
969  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R.  674,  and  Hastings  v.  Whitley, 
2  Exch.  611.t  [Williams,  J.,  referred  to  Pemberton  v.  Vaughan,  10 
Q.  B.  87  (E.  C.  L.  R.  vol.  59).] 

Montagu  Chambers^  for  the  defendant,  in  pursuance  of  the  leave 
reserved  to  him  at  the  trial,  also  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant  on  the  second  issue,  upon  the  ground  urged  at  the 
trial ;  or  to  arrest  the  judgment,  on  the  ground  that  the  covenant  de- 
clared on  was  void  in  law,  as  an  unreasonable  restraint  of  trade. 

Montagu  Chambers  and  Fortescuej  in  the  course  of  the  same  term, 
showed  cause  against  the  plaintiff's  rule,  and  in  support  of  the  cross- 
rule. — The  effect  of  the  finding  upon  the  third  and  fourth  issues  depends 
upon  the  construction  which  the  court  will  put  upon  the  deed :  and  this 
will  be  such  a  construction  as  will  give  full  legal  effect  to  it,  though  it 
somewhat  restricts  the  letter  of  it,  rather  than  such  a  one  as  will  make 
it  unlawful.  It  is  laid  down  in  Sheppard's  Touchstone,  Vol.  I.,  pp.  85, 
86,  that  the  construction  of  a  deed  shall  be  as  near  the  apparent  inten- 
tion of  the  parties  as  the  words  of  the  deed  and  the  law  will  permit ; 
and  such  that  every  part  of  the  deed  may  take  effect,  and  all  the  parts 
agree  together.  The  grant  here  is  of  the  residue  of  the  term  only ; 
and  the  covenant  must  be  construed  with  the  implied  qualification  that 


it  is  to  operate  '^'so  long  only  as  the  term  continues  and  the  cove- 
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nantee,  by  himself  or  his  assigns,  carries  on  the  trade  therein, — 
otherwise,  the  party  might  purchase  the  business,  and  shut  up  the  shop, 
out  of  mere  caprice. 

Primd  facie^  all  contracts  in  restraint  of  trade  are  void :  and  it  lies 
upon  the  party  who  seeks  to  enforce  such  a  contract,  to  show  that  it  is 
not  unreasonable  or  oppressive,  or  contrary  to  public  policy.  From  the 
earliest  time,  the  covenantee  has  been  required  to  show  that  the  restraint 
imposed  is  not  greater  than  is  essential  to  his  full  and  fair  protection. 
A  leading  case  upon  this  subject,  is,  Mitchel  v.  Reynolds,  1  P.  Wms. 
181,  1  Smith's  Leading  Cases,  171,  in  which  Parker,  0.  J.,  says: 
«( Where  a  contract  for  restraint  of  trade  appears  to  be  made  upon  a 
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good  and  adequate  congideration^  so  as  to  make  it  a  proper  and  useful 
contract,  it  is  good ;"  that  is,  proper^  so  far  as  the  public  are  concerned, 
and  useful^  with  reference  to  the  interests  of  the  party.  In  Horner  v. 
Greaves,  7  Bingh.  735  (E.  C.  L.  R.  vol.  20),  6  M.  &  P.  768,  an  agree- 
ment that  the  defendant,  a  moderately  skilful  dentist,  would  abstain 
from  practising  his  profession  over  a  district  two  hundred  miles  in 
diameter^  in  consideration  of  receiving  instructions  and  a  salary  from 
the  plaintiff, — ^was  held  to  be  unreasonable  and  void.  Tindal,  C.  J., 
there  says :  <<  The  law  upon  this  subject  has  been  laid  down  with  so 
much  authority  and  precision  by  Parker,  C.  J.,  in  giving  the  judgment 
of  the  Court  of  King's  Bench  in  the  case  of  Mitchel  v.  Reynolds, — 
which  has  been  the  leading  case  on  the  subject  from  that  time  to  the 
present, — ^that  little  more  remains  than  to  apply  the  principle  of  that 
case  to  the  present.  Now,  the  rule  laid  down  by  the  court  in  that  case, 
is,  <  that  voluntary  restraints,  by  agreement  between  the  parties,  if  they 
amount  to  a  general  restraint  of  trading  by  either  party,  are  void, 
*2^01  ^^^^^^^  "^^^^  ^^  without  consideration ;  but  particular  restraints 
-^  'of  '^'trading,  if  made  upon  a  good  and  adequate  consideration,  so 
as  to  be  a  proper  and  useful  contract,' — that  is,  so  as  it  is  a  reasonable 
restraint  only, — <  are  good.' "  «  We  do  not  see  how  a  better  test  can 
be  applied  to  the  question  whether  reasonable  or  not,  than  by  consider- 
ing whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to 
the  interests  of  the  party  in  favour  of  whom  it  is  given,  and  not  so  large 
as  to  interfere  with  the  interests  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party,  can  be  of  no  benefit 
to  either ;  it  can  only  be  oppressive ;  and,  if  oppressive,  it  is,  in  the 
eye  of  the  law,  unreasonable.  Whatever  is  injurious  to  the  interests  of 
the  public,  is  void,  on  the  grounds  of  public  policy."  Gale  v.  Reed,  8 
East,  80,  is  to  the  same  effect.  The  same  principle  is  adopted  by 
Parkb,  B.,  in  Ward  v.  Byrne,  5  M.  &  W.  648.t  There,  the  defend- 
ant gave  a  bond  to  the  plaintiff,  a  coal  merchant  in  London,  by  which, 
after  reciting  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
received  and  taken  the  defendant  into  his  service  in  the  capacity  of 
town-traveller  and  collecting-clerk,  it  was  conditioned,  inter  alia^  that 
the  defendant  should  not,  within  two  years  after  leaving  the  plaintiff's 
service,  solicit,  or  sell  to,  any  customers  of  the  plaintiff,  that  he  should 
not  follow  or  be  employed  in  the  business  of  a  coal  merchant  for  nine 
months  after  he  should  have  left  the  employ  of  the  plaintiff,  and  that 
he  should  not  leave  his  employ  without  giving  a  month's  notice :  and 
it  was  held,  on  motion  in  arrest  of  judgment,  that  the  bond  was  void, 
on  the  ground  that  it  was  a  restraint  of  trade  unlimited  in  point  of 
space.  Parke,  B.,  there  says :  <«  Where  a  limit  as  to  space  is  imposed, 
the  public,  on  the  one  hand,  do  not  lose  altogether  the  services  of  the 
party  in  the  particular  trade, — ^he  will  carry  it  on  in  the  same  way 
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^elsewhere;  nor,  within  the  limited  space,  irill  they  be  deprived  r^:^f'^ 
of  the  benefit  of  the  trade  being  carried  on,  because  the  party  ^ 
with  whom  the  contract  is  made  will  most  probably  within  those  limits 
exercise  it  himself.  Bat,  when  a  general  restriction,  limited  only  as  to 
time,  is  imposed,  the  public  are  altogether  losers,  for  that  time,  of  the 
services  of  the  individual,  and  do  not  derive  any  benefit  whatever  in  re- 
turn ;  and,  looking  at  the  authorities  cited  upon  this  subject,  it  does  not 
appear  that  there  is  one  clear  authority  in  favour  of  a  total  restriction 
on  trade,  limited  only  as  to  time.  The  case  cited  from  the  Year  Book, 
P.  2  H.  5,  fo.  5,  pi.  26,  to  which  I  before  referred,  and  in  which  Mr. 
Justice  Hull  expressed  himself  so  strongly,(a)  was  a  case  where  the 
restriction  was  that  the  party  should  not  carry  on  the  business  of  a  dyer 
for  half  a  year ;  and  he  held  that  to  be  clearly  and  absolutely  void.(&) 
There  is,  in  short,  no  authority  for  the  position,  that  any  absolute  re- 
striction, limited  only  as  to  time,  can  be  imposed,  except  the  dictum  of 
WiLLES,  C.  J.,  in  the  case  of  The  Gunmaker's  Company  v.  Fell,  Willes, 
388:  but  his  attention  was'^'not  called  to  any  particular  case  of  a  r^c^t-ey 
restriction  in  time  only ;  and  he  probably  used  the  general  Ian-  L  "  -* 
guage  referred  to,  with  reference  to  those  instances  where  the  restriction 
was  partial  both  as  to  time  aird  space,  which  occurs  in  most  of  the  cases. 
It  seems  to  me,  therefore,  that  there  is  no  authority  in  favour  of  the 
position  that  there  can  be  a  general  restriction  limited  only  as  to  time, 
and  that  this  case  falls  within  the  rule  laid  down  by  Tindal,  C.  J.(c), 
viz.  that  this  is  a  general  prohibition  from  carrying  on  trade,  which  is 
more  extensive  than  the  interests  of  the  party  with  whom  the  contract 
is  made,  can  possibly  require."  In  Bannie  v.  Irvine,  7  M.  &  G.  960 
(E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R.  674,  the  covenant  was  limited  to  the 
duration  of  the  term  assigned.  In  Mallan  v.  May,  11  M.  &  W.  653,t 
where  a  covenant  was  entered  into  by  an  assistant  to  a  surgeon-dentist, 
not  to  practise  in  London,  or  in  any  of  the  towns  or  places  in  England 
or  Scotland  where  the  plaintifis  might  have  been  practising  before  the 
expiration  of  the  defendant's  service ;  it  was  held  that  the  covenant  not 
to  practise  in  London  was  valid,  the  limit  of  London  not  being  too  large 

(•«)  "  Writ  of  debt  was  brought  upon  an  obligation  by  one  John  Dier,  where  the  defendant 
eba/gee  by  Lod.  /Lodington,  Eing^s  Seijoant),  (that)  by  a  certain  indenture  which  he  prodncef, 
and  npon  condi^on,  that,  if  the  defendant  do  not  exereise  his  art  of  dyer's  craft  within  the  town 
where  the  pla»i>Uff;  Ac,  for  a  certain  term,  to  wit,  half  a  year,  the  obligation  shall  lose  its  force ; 
and  &4.y8  tha^  he  did  not  uso  his  art  of  dyer's  oraft  within  the  time  limiicd ;  which  mutter  he  will 
yerify ;  and  we  pray  judgment  if  action,  Ac.  Hull  (justice  of  C.  P.).— -To  my  intent,  you  might 
have  d^mnr*^^  upon  him— that  the  obligation  is  void,  to  that  the  obligation  is  against  common 
law;  and,  />tcr  Dieu,  if  the  plaintiff  were  here,  he  should  go  to  prison  till  he  had  made  fine  with 
the  king.  Strange  (Serjt.). — We  say  that  the  defendant  used  his  art  for  the  lime,  to  wit,  seven 
days,  within  the  time  limited  by  the  condition.  And  this  he  is  ready  to  verify.  And  the  others 
2  eontrd."    And  see  firo.  Abr.  Faittf  pi.  03,  Obligation,  pi.  85. 

{fj)  In  that  case,  however,  notwithstanding  the  intimation  thrown  out  by  Mr.  Justice  Uull, 
that  the  defendant  might  have  demurred,  an  i.osue  was  taken  upon  whether  the  defendant  had 
osed  his  art  within  the  time  limited  by  the  condition. 

(c)  In  Hitchcock  v.  Coker,  6  Ad.  A  E.  438  (B.  C.  L.  R.  voL  33),  1  N.  A  M.  790  (E.  C.  L.  R, 
/ol  28). 
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for  the  profession  in  question ;  but  that  the  stipulation  ns  to  not  prac- 
tising in  towns  where  the  plaintiffs  might  have  been  practising  during 
the  service,  was  an  unreasonable  restriction,  and  therefore  illegal  and 
void.  «  Contracts  for  the  partial  restraint  of  trade,"  says  Parke,  B., 
(<are  upheld,  not  because  they  are  advantageous  to  the  individual  with 
whom  the  contract  is  made,  and  a  sacrifice  p'o  tanto  of  the  rights  of  the 
community,  but  because  it  is  for  the  benefit  of  the  public  at  large  that 
they  should  be  enforced.  Many  of  these  partial  restraints  on  trade  are 
perfectly  consistent  with  public  convenience  and  the  general  interest,  and 
^p-«-.  have  been  *8upported:  such  is  the  case  of  the  disposing  of  a  shop 
-^  ill  a  particular  place,  with  a  contract  on  the  part  of  the  vendor 
not  to  carry  on  a  trade  in  the  same  place.  It  is,  in  effect,  the  sale  of  a 
good-will,  and  offers  an  encouragement  to  trade,  by  allowing  a  party  to 
dispose  of  all  the  fruits  of  his  industry.*' 

Lush  and  Joi/cey  contr^. — There  is  no  authority  for  saying  that  it  is  an 
implied  condition  in  a  covenant  of  this  sort,  that  it  shall  chase  to  bind  the 
covenantor  when  it  is  no  longer  useful  to  the  covenantee.  The  covenant, 
being  good  at  the  time  it  was  entered  into,  does  not  cease  to  be  so,  by 
any  subsequent  act  of  the  parties.  The  third  and  fourth  pleas  are 
clearly  bad,  for  introducing'  a  qualification  which  is  neither  expressly 
nor  by  implication  contained  in  the  deed.  The  restraint  imposed  upon 
the  defendant  by  the  terms  of  this  deed,  is  not  more  extensive  than  the 
reasonable  protection  of  the  plaintiff*  required,  or  than  the  law  allows. 
In  Hitchcock  v.  Coker,  6  Ad.  &  E.  488, 446  (E.  C.  L.  R.  vol.  33),  1  N. 
&  M.  796  (E.  C.  L.  R.  vol.  28),  a  covenant  was  entered  into  by  an  assist- 
ant to  a  druggist,  that,  if  he  should  at  any  time  thereafter  exercise  the 
trade  or  business  of  a  chemist  and  druggist  in  the  town  of  Taunton,  or 
within  three  miles  thereof,  he  should  pay  500L  as  liquidated  damages ; 
and  it  was  held,  by  the  Exchequer  Chamber, — reversing  the  judgment 
of  the  Court  of  Queen's  Bench, — that  the  covenant  was  not  unreasonable 
or  oppressive,  by  reason  of  its  not  being  limited  to  the  life  of  the  cove- 
nantee, or  to  the  time  during  which  he  should  carry  on  the  business. 
TiNDAL,  C.  J.,  in  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  that  case,  says :  «'  The  ground  upon  which  the  court  below 
has  held  this  restraint  of  the  defendant  to  be  unreasonable,  is,  that  it 
♦or  11  operates  more  largely  than  the  '^'benefit  or  protection  of  the  plain- 
•^  tiff  can  possibly  require ;  that  it  is  indefinite  in  point  of  time, 
being  neither  limited  to  the  plaintiff's  continuing  to  carry  on  his  business 
at  Taunton,  nor  even  to  the  term  of  his  life.  We  agree  in  the  general 
principle  adopted  by  the  court,  that,  where  the  restraint  of  a  party  from 
carrying  on  a  trade  is  larger  and  wider  than  the  protection  of  the  party 
with  whom  the  contract  is  made  can  possibly  require,  such  restraint  must 
be  considered  as  unreasonable  in  law,  and  the  contract  which  would  en- 
force it,  must  be  therefore  void.  But  the  diflSculty  we  feel  is  in  the 
application  of  that  principle  to  the  case  before  us.     Whore  the  question 
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tarns  «pon  the  reasonableness  or  unreasonableness  of  the  restriction  of 
the  party  from  carrying  on  trade  or  business  Tvithin  a  certain  space  or 
district,  the  answer  may  depend  upon  various  circumstances  that  may 
be  brought  to  bear  upon  it ;  such  as,  the  nature  of  the  trade  or  profes- 
sion, the  populousness  of  the  neighbourhood,  the  mode  in  which  the 
trade  or  business  is  usually  carried  on ;  with  the  knowledge  of  which, 
and  other  circumstances,  a  judgment  may  be  formed  whether  the  re- 
striction is  wider  than  the  protection  of  the  party  can  reasonably  re- 
quire. But,  with  respect  to  the  duration  of  the  restriction,  the  case  is 
different.  The  good-will  of  a  trade  is  a  subject  of  value  and  price.  It 
may  be  sold,  bequeathed,  or  becomo  assets  in  the  hands  of  the  personal 
representative  of  a  trader.  And,  if  the  restriction  as  to  time  is  held  to 
be  illegal,  if  extended  beyond  the  period  of  the  party  by  himself  carry- 
ing on  the  trade,  the  value  of  such  good-will,  considered  in  those  various 
points  of  view,  is  altogether  destroyed."  So,  in  Pemberton  v.  Yaughan, 
10  Q.  B.  87  (E.  C.  L.  B.  vol.  59),  an  agreement  to  give  up  a  house  and 
good-will  of  a  business  for  7Z.,  and  not  to  open  a  shop  in  the  same  line 
'*'of  business  within  one  mile  of  the  said  house,  under  a  forfeiture  r^^o^^ 
of  20Z.,  was  held  not  to  be  illegal  on  the  ground  that  the  restraint  ^ 
of  trade  was  unlimited  in  point  oftime^  and  might  continue  though  the  pur- 
chaser should  cease  to  carry  on  the  business.  Lord  Denman  there  said : 
'<It  does  not  follow  that  the  plaintiff  will  not  require  the  protection  of  the 
agreement,  because  he  may  not  himself  continue  the  business :  he  may 
sell  it  on  better  terms  on  account  of  the  protection  secured  to  it  by  such 
an  agreement."  In  Price  v.  Green,  16  M.  &  W.  S46,t  the  defendant 
covenanted  that  he  would  not  <<  during  his  life  carry  on  the  business  of 
a  perfumer  within  the  cities  of  London  and  Westminster,  or  within  tho 
distance  of  six  hundred  miles  from  the  same  respectively;  and  the  cove- 
nant was  held  good  so  far  as  it  related  to  the  cities  of  London  and 
Westminster,  though  void  as  to  the  six  hundred  miles.  And  in  Hastings 
V.  Whitley,  2  Exch.  611,t  where  the  condition  of  a  bond  was,  that,  "  if 
the  obligor  should  practise  as  a  surgeon  or  apothecary  at  Stourport,  at 
any  time^  without  the  consent  in  writing  of  the  obligee,  then,  if  the 
obligor  should  pay  the  obligee  lOOOZ.,  the  bond  should  be  void,  otherwise 
it  should  remain  in  force, — ^it  was  held,  that  the  period  of  restraint 
mentioned  in  the  condition  was  not  confined  to  the  lifetime  of  the 
obligee.  «  The  words,  «for  any  time,'  "  says  Parke,  B.,  ^^primd  facie 
import  that  the  period  is  not  to  be  confined  to  the  life  of  the  obligee, 
but  that  it  is  co-extensive  with  that  of  the  obligor ;  and  it  was  held,  in 
Hitchcock  V.  Coker,  that  there  was  nothing  illegal  in  the  restriction  being 
indefinite  as  to  duration,  the  same  being  in  other  respects  a  reasonable 
restriction."  In  Davis  v.  Mason,  5  T.  R.  118,  the  agreement  was,  not 
to  practise  as  a  surgeon,  tor  fourteen  yearSy  within  Hen  miles  of  the  r^eorg 
employer's  place  of  abode ;  and  this  was  held  a  valid  agreement.  ^ 
In  Hayward  v.  Young,  2  Chitt.  R.  407,  a  restriction  from  carrying  on  the 
VOL.  X.— 22  P 
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business  of  an  apothecary  within  twenty  milesj  was  held  not  to  be  un- 
reasonable. And  in  Proctor  v.  Sargent,  2  M.  &  G.  20  (E.  G.  L.  B.  vol. 
40),  2  Scott,  N.  B.  289,  where  the  defendant,  a  servant  to  a  cow-keeper, 
agreed  that  ho  would  not,  during  the  continuance  of  such  service,  or 
within  the  space  of  twenty-four  months  after  quitting,  or  being  dis- 
charged from,  the  same,  commence,  carry  on,  or  be  concerned,  either  as 
servant  or  master,  in,  the  trade  or  business  of  a  cow-keeper,  milk-man, 
or  milk-seller,  within  five  miUe  from  the  place  of  his  then  employment, — 
was  held  valid,  being  limited  both  in  time  and  space,  and  not  appearing 
to  be  an  unreasonable  restraint  of  trade.  [Wilde,  C.  J. — In  Whittaker 
t;.  Howe,  8  Beavan,  883,  an  agreement  by  a  solicitor,  for  valuable  con- 
sideration, not  to  practise  as  solicitor,  in  any  part  of  Cheat  Britain^ 
for  twenty  yearSy  was  held  valid.  I  agree  with  Lord  Langdale,  who 
decided  that  case,  that  it  is  extremely  difficult  for  the  court  to  measure 
the  precise  boundary  of  what  the  protection  of  the  party  fairly  requires. 
Oresswell,  J. — If  excess  of  space  makes  a  contract  of  this  sort 
unreasonable,  why  not  of  time^  if  the  duration  of  the  restraint  be  longer 
than  is  necessary  for  the  protection  of  the  party  ?]  That  remark  seem? 
to  have  been  anticipated  by  Pabee,  B.,  in  Ward  v.  Byrne. 

Cur.  adv,  vult. 
Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court : 
This  was  an  action  of  covenant,  in  which  the  plaintiff  declared  on  an 
indenture  dated  the  28th  of  October,  1842,  whereby  the  defendant 
assigned  to  the  plaintiff  the  residue  of  a  term  of  twenty-one  years  in  a 
*2571  ^®^®  ^situate  in  Drury  Lane,  which  expired  in  1846,  and  the 
•^  good-will  and  custom  of  the  business  of  butcher  which  the  defend- 
ant had  conducted  on  the  premises,  in  consideration  of  200^.  The 
covenant  on  which  the  breach  was  assigned  was  in  the  following  terms : — 
« the  defendant  shall  not  nor  will,  at  any  time  or  times  hereafter,  either 
by  himself  alone,  or  jointly  with,  or  as  agent,  journeyman,  or  assistant 
for,  any  person  or  persons  whomsoever,  either  directly  or  indirectly,  or 
upon  any  account  or  pretence  whatsoever,  set  up,  exercise,  or  carry  on, 
or  be  employed  in  carrying  on,  the  trade  or  business  of  a  butcher,  within 
five  miles  from  the  said  messuage  and  premises  hereby  assigned,  and 
shall  not  nor  will,  either  by  himself,  or  by  or  with  any  other  person  or 
persons,  do  or  cause  to  be  done  any  wilful  act,  matter,  or  thing  to  the 
prejudice  of  the  trade  or  business  of  a  butcher,  to  be  thereafter  carried 
on  by  the  plaintiff  at  or  upon  the  same  messuage  or  premises,  but,  on 
the  contrary,  shall  and  will  endeavour  to  promote  the  interest  of  the 
plaintiff  among  the  customers  of  the  defendant,  and  otherwise ;  and 
that,  if  the  said  defendant  shall  do  any  act  in  breach  or  violation  of 
this  present  covenant,  then  he  the  said  defendant  shall  and  will  imme- 
diately pay  to  the  plaintiff,  his  executors,  administrators,  and  assigns, 
the  sum  of  300^,  to  be  deemed  and  considered,  and  the  same  is  hereby 
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declared  to  be,  as  and  for  liquidated  and  ascertained  damages,  and  not 
in  the  natare  of  a  penalty." 

The  defendant  craved  oyer  of  the  deed,  and  pleaded, — first,  nan  eat 
factum^ — secondly,  a  denial  of  the  breach  that  he  had  set  up  and  car- 
ried on  the  business  of  a  butcher  contrary  to  the  covenant,  on  which 
issue  "vras  joined ; — thirdly,  that  the  business  carried  on  by  the  defendant 
before  the  assignment  to  the  plaintiff,  was  that  of  a  retail  butcher ;  and 
that,  after  the  making  of  the  assignment,  and  long  before  the  defendant 
set  up  *the  business  complained  of  in  the  declaration,  the  busi-  r^co^Q 
ness  of  a  butcher  had  ceased  to  be  carried  on  at  the  said  premises,  ^ 
or  elsewhere,  either  by  the  plaintiff,  or  by  any  one  on  his  behalf,  or  under 
any  assignment  of  the  good-will,  or  any  license  from  the  plaintiff;  to 
which  plea  the  plaintiff  replied  de  injurid;  whereupon  issue  was  joined ; — 
fourthly,  that,  before  breach,  the  term  in  the  premises  had  determined 
by  effluxion  of  time ;  which  the  plaintiff  traversed,  and  upon  which 
issue  was  joined. 

At  the  trial,  a  verdict  was  found  for  the  plaintiff  on  the  first  two 
issues,  and  for  the  defendant  on  the  last  two. 

A  rule  was  obtained  by  the  plaintiff,  for  judgment  notwithstanding 
the  verdict  for  the  defendant  on  the  last  two  issues :  and  a  cross  rule 
was  obtained  by  the  defendant,  pursuant  to  leave  reserved,  to  enter  a 
verdict  for  him  on  the  second  issue,  on  the  ground  that  setting  up  the 
trade  by  him  after  that  of  the  plaintiff  had  ceased,  was  not  contrary  to 
his  covenant;  or  for  arresting  the  judgment,  on  the  ground  that  the 
covenant  declared  on  was  void  in  law. 

These  rules  raise  the  questions, — ^first,  whether,  if  the  covenant  de- 
clared on  be  taken  without  the  implied  qualification  that  it  shall  cease 
under  the  circumstances  stated  in  the  third  plea,  it  is  void  in  law, — 
and,  secondly,  whether  a  qualification  may  be  implied  which  shall  make 
that  plea  a  good  answer  to  the  action.  The  validity  of  the  fourth  plea 
was  not  insisted  on  in  argument;  and,  as  we  think  there  is  no  pretence 
for  limiting  the  covenant  to  the  term  assigned  to  the  plaintiff,  that  plea 
need  not  be  considered  further. 

That  a  covenant  expressed  in  the  language  of  that  declared  on,  is  not 
void,  as  being  in  restraint  of  trade,  or  otherwise,  is  settled  by  the  decision 
of  Hitchcock  v.*Coker,  6  Ad.  k  E.  438  (E.  C.  L.  R.  vol.  83),  1  ^^^^^ 
N.  k  P.  796,  in  the  Exchequer  Chamber,  reversing  the  judgment  ^ 
of  the  Court  of  Queen's  Bench,  in  which  all  the  previous  authorities  are 
reviewed,  and  the  principle  to  be  extracted  from  them,  clearly  defined. 
In  that  case,  a  contract  by  which,  in  consideration  of  becoming  assistant 
to  a  chemist  and  druggist,  the  defendant  engaged,  that,  if  he  should  ex- 
ercise those  trades  within  the  town  of  Taunton,  or  three  miles  thereof, 
he  would  pay  the  plaintiff  5002.  as  liquidated  damages,  was  holden  valid, 
althoQgh  the  possible  event,  which  has  happened  in  this  case,  was  urged 
as  showing  that  the  restraint  involved  in  the  provision,  was  greater  than 
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tho  protection  which  the  plaintiff  required,  and  that,  if  it  were  construed 
as  limited  to  the  life  of  the  plaintiff,,  or  to  his. carrying  on  trade  by  him- 
self, his  executors  or  assigns,  the  corresponding  allegations  were  wanting. 
The  court,  therefore,  held  that  a  restriction  reasonably  limited  as  to  space, 
but  enduring  for  the  life  of  the  party  restrained,  was  valid,  as  the  only 
effectual  mode  of  securing  to  the  covenantee  the  full  benefit  of  the  good- 
will of  his  trade. 

This  case  was  followed  by  those  of  Mallan  v.  May,  11  M.  k  W.  653,t 
Rannie  v.  Irwine,  7  M.  &  G.  969  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R. 
674,  Pemberton  v.  Vaughan,  10  Q.  B.  87  (E.  0.  L.  R.  vol.  59),  Hastings 
V.  Whitley,  2  Exch.  611,t  and  Atkyns  v.  Kinnier,  19  Law  Journ.  Exch. 
132,  in  which  the  principle  there  established,  was  recognised  as  beyond 
controversy.  It  is  no  longer,  therefore,  open  to  argument,  that  a  restriction 
as  large  in  its  terms  as  is  contained  in  the  covenant  in  question,  is  invalid.' 

But  it  is  suggested,  that,  as  these  decisions  are  based  on  the  assumption 
that  such  a  restriction  is  necessary  for  the  entire  protection  of  the  cove- 
nantee, it  must  be  construed  as  ceasing  to  operate  in  a  case  like  that 
*9fi01  *^8s^^*®^  ^y  *^®  *^^^^  P'®*J  ^^^  found  by  the  jury,  where  *the 
•^  covenantee  has  ceased,  by  himself  or  his  assigns,  to  carry  on  the 
business  assigned.  But  we  think  this  reasoning  fallacious.  If  the  cove- 
nant is  binding  to  its  full  extent,  when  made,  its  signification  cannot  be 
varied  by  any  subsequent  occurrence :  and,  to  hold  otherwise,  would  be 
to  render  its  import  uncertain,  and  to  impair  its  efficiency  for  that  pro- 
tection which  the  law  contemplates  as  just. 

Cases  may  bo  conceived,  in  which,  notwithstanding  the  facts  found  by 
the  jury, — that  the  covenantee  had  ceased,  either  on  the  premises  or 
elsewhere,  or  by  any  assignee  or  licensee,  to  carry  on  the  trade, — the 
good-will  assigned  might  not  be  at  once  extinguished ;  and,  if  consider- 
ations of  time  or  degree  be  permitted  to  affect  the  right  to  enforce  such 
a  covenant,  its  value  would  be  diminished,  and  the  saleable  quality  of 
good-will, — which,  according  to  all  the  recent  authorities,  is  deserving 
protection, — ^would  be  affected. 

As  we  think,  in  this  case,  the  defendant's  covenant  not  to  carry  on 
trade  within  the  prescribed  distance,  is  not  qualified  by  the  subsequent 
general  covenant  to  abstain  from  any  wilful  act  to  the  prejudice  of  the 
plaintiff's  business,  we  are  obliged  to  hold  that  the  declaration  discloses 
a  good  cause  of  action,  to  which  the  third  and  fourth  pleas  contain  no 
answer ;  and  that  the  breach  is  a  contravention  of  the  covenant,  not- 
withstanding the  facts  found  by  the  jury. 

The  result,  therefore,  is,  that  the  plaintiff's  rule  for  judgment  non 
obstante  veredicto  must  be  made  absolute,  and  the  defendant's  rule  for 
entering  a  verdict  for  him  on  the  second  issue,  or  for  arresting  the  judg 
ment,  must  be  discharged.  Plaintiff's  rule  absolute. 

Defendant's  rule  discharged. 

A  eorenant  in  restraint  of  trade  generaUy  thronghoat  the  state,  is  yoid.    Xoble  v.  Bates^ 
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7  Cowen,  307;  Ross  v.  Sadgboer,  21  Wend.  Mass.  223;  Perkins  r.  Lyman,  9  Mass.  522; 

166 ;  Alger  r.  Thacher,  19  Pick.  51.  Steams  t\  Barrett,  1  Pick.  443 ;  Palmer  r.  Stcb- 

Bat  a  covenant  not  to  trade  in  a  particular  bins,  3  Ibid.  188 ;  Pierce  v.  Woodward,  C  Ibid, 

place  and  for  |i  particular  time  is  good.    Noble  206;  Pyke  r.  Thomas,  4  Bibb,  486;  Chappel  t% 

r.  Bates,  7  Cowen,  307 ;   Pierce  v.  Fuller,  8  Brockway,  21  Wend.  157. 


*BARTON  V.  DAWES.  [*261 

A  deed  purported  to  convey  "  all  that  messuage  or  farm-house,  Ac,  and  several  closes,  Ac,  of 
land  thereto  belonging,  called  Gotton  Farm,  in  the  occupation  of  J.  S.,  and  containing,  Ac,  and 
consisting  of  the  several  particulars  specified  in  the  first  division  of  a  schedule  thereunder 
written,  and  more  particularly  delineated  in  a  map  or  plan  thereof  drawn  in  the  c&argin  of 
the  said  schedule."    There  were  no  general  words. 

In  an  action  brought  to  try  the  right  to  a  slip  of  land,  which  was  not  mentioned  either  in  the 
schedule  or  in  the  plan  above  referred  to,  evidence  was  ofiered  on  the  part  of  the  defendant 
to  show  that  the  loeut  in  quo  had  always  been  occupied  with  the  closes  mentioned  and 
delineated  in  the  schedule  and  plan,  and  treated  as  part  of  Gotton  Farm : — Held,  that  this 
evidence  was  not  admissible,  and  that  the  deed  was  conclusive. 

This  was  an  action  of  trespass  brought  to  try  tho  right  to  a  slip  of 
land  in  Hampshire,  claimed  by  the  plaintiff  as  belonging  to  a  farm 
called  Chale  Farm,  of  which  he  was  tenant  under  Sir  Willoughby  Gordon. 
Fleas,  not  guilty,  not  possessed,  and  liberum  tenementum. 

The  defendant  was  the  owner  and  occupier  of  a  farm  called  Gotton 
Farm.  The  cause  was  tried  before  Erlb,  J.,  at  the  last  Spring  assizes 
at  Winchester.  The  slip  in  question  was  a  portion  of  a  down  belonging 
to  a  third  person.  A  witness  named  Sewell,  who  was  called  on  behalf 
of  the  plaintiff,  proved  that  several  years  ago  he  met  a  person  on  tho 
part  of  Sir  Willoughby  Gordon  for  the  purpose  of  ascertaining  the 
boundary,  and  that,  upon  that  occasion,  the  bound-stones  were  placed 
by  them,  the  removal  of  which  by  the  defendant  was  the  trespass  com- 
plained of.  The  plaintiff  also  put  in  the  deed  by  which  Gotton  Farm 
was  conveyed  to  the  defendant:  this  deed  purported  to  convey  <<  all 
that  messuage  or  farm-house,  with  the  barns,  sheds,  &c.,  and  several 
closes,  pieces,  or  parcels  of  land  thereto  belonging,  called  Gotton  Farm, 
in  the  occupation  of  David  Brown,  and  containing  altogether  209  acres, 
2  roods,  28  perches,  and  consisting  of  the  several  particulars  specified 
in  the  first  division  of  a  schedule  thereunder  written,  and  more  particu- 
larly delineated  and  set  forth  in  the  map  or  plan  thereof  drawn  in  the 
margin  of  t^ie  said  schedule." 

*0n  the  part  of  the  defendant,  it  was  submitted  that  there  was  r-^opo 
no  evidence  of  possession  in  the  plaintiff,  to  entitle  him  to  main-  ^  ' 
tain  trespass :  and  it  was  proposed  to  call  witnesses  to  prove  that  the 
slip  of  land  in  question  had  always  been  occupied  with  the  closes  men- 
tioned in  the  schedule  annexed  to  the  conveyance,  and  treated  as  part 
of  Gotton  Farm. 

The  learned  judge,  however,  was  of  opinion  that  the  plaintiff  had 
proved  a  sufficient  possession  as  against  a  wrongdoer :  and  he  ruled  that 
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the  deed  was  conclusive  against  the  defendant,  and  declined  to  receive 
evidence  to  contradict  it. 

A  verdict  having  been  found  for  the  plaintiff,  with  nominal  damages, 
CrowdeTy  in  Easter  term  last,  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection.  The  deed,  with  the  schedule  and  plan 
therein  referred  to,  was  no  doubt  strong  evidence  against  the  defendant: 
but  not  conclusive.  The  only  evidence  of  possession  in  the  plaintiff, 
was,  the  act  of  setting  out  the  bound-stones.  [Cresswell,  J. — ^With 
the  sanction  of  the  owners  of  the  land  on  both  sides.]  What  was 
intended  to  pass  by  the  deed,  was  clearly  a  question  for  the  jury.  The 
evidence  ought  not  to  have  been  rejected.  This  is  somewhat  analogous 
to  the  case  of  Carpenter  v,  Buller,  8  M.  &  W.  209,t  in  which  it  was  held, 
that,  where  a  distinct  statement  of  a  particular  fact  is  made  in  the  reci- 
tal of  a  bond  or  other  instrument  under  seal,  and  a  contract  is  made 
with  reference  to  that  recital,  it  is  not,  as  between  the  parties  to  the 
instrument,  and  in  an  action  upon  it,  competent  to  the  party  bound  to 
deny  the  recital :  but  that  a  party  to  an  instrument  is  not  estopped,  in 
*9M1  ^^  ^^^^^^  ^7  another  party,  not  founded  on  the  deed,  and  wholly 
-'  '''collateral  to  it,  to  dispute  the  facts  so  admitted ;  but  evidence 
of  the  circumstances  under  which  such  admission  was  made,  is  receiva- 
ble to  show  that  the  admission  was  inconsiderately  made,  and  is  not 
entitled  to  weight  as  a  proof  of  the  fact  it  is  used  to  establish.  [Wil- 
liams, J. — The  learned  judge  seems  to  have  proceeded  upon  the  ground 
that  the  map  was  the  governing  thin^,  the  rest  being  mere  falsa  demon- 
Btratio,  He  probably  had  in  his  mind  the  case  of  Llewellyn  v.  The 
Earl  of  Jersey,  11  M.  &  W.  ISS.f  In  that  case,  a  deed  conveyed  a 
piece  of  land,  forming  part  of  a  close,  by  reference  to  a  schedule  an* 
nexed.  The  schedule  described  the  land,  in  a  column  headed  <<  No.  on 
the  plan  of  the  Brixton  Ferry  Estate,"  as  <<  153  b ;"  in  a  second  column 
headed  «<  Description  of  premises,"  as  <<  a  small  piece  marked  on  the 
plan ;"  in  a  third  column,  as  being  in  the  occupation  of  J.  £. ;  and,  in 
a  fourth,  as  «<84  perches."  At  the  time  of  the  contract,  a  line  was 
drawn  upon  the  plan,  as  the  boundary  line  dividing  the  piece  158  b 
from  the  rest  of  the  close  of  which  it  formed  a  part.  The  plan  was 
drawn  to  a  scale,  but,  upon  measurement  of  the  land,  was  found  to  be 
incorrect,  153  b  containing,  within  the  line  so  drawn,  less  than  84 
perches,  according  to  the  actual  measurement  of  the  land.  Jt  was  held, 
that  the  statement  that  the  piece  of  land  conveyed  contained  34  perches, 
was  merely /aZ«a  demanstratioj  the  prior  portion  of  the  description  being 
sufficient  to  convey  it,  and  that  the  deed  passed  only  the  portion  of  land 
actually  marked  off  on  the  plan,  as  measured  by  the  scale.  Parke,  B., 
says :  <<  It  appears  to  me  that  this  case  may  be  determined  by  the  appli- 
cation of  two  well-known  maxims  of  law.  The  first  is,  that,  <  verba 
illata  incase  videntur ;  according  to  which,  we  must  consider  it  to  be 
the  same  thing  here,  as  if  the  map  or  plan,  which  is  there  referred  to, 
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had  been  actually  inserted  in  the  *deed.  But  the  words  <  34 
perches/  having  no  relation  to  the  plan,  must  be  taken  to  mean 
34  perches  by  admeasurement.  Then,  the  other  rule  of  law  applies,  that 
as  soon  as  there  is  an  adequate  and  sufScient  definition,  with  convenient 
certainty,  of  what  is  intended  to  pass  by  a  deed,  any  subsequent  erro- 
neous addition  will  not  vitiate  it;  according  to  the  maxim  ^falsademan- 
stratio  non  nocet.'  "]  Ckir,  adv.  vtilt. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

This  action  was  brought  to  try  the  right  to  a  slip  of  land  which  the 
plaintiff  claimed  as  part  of  Chale  Farm,  and  which  the  defendant  con- 
tended had  been  conveyed  to  him  as  part  of  Gotten  Farm. 

At  the  trial  before  Erle,  J.,  at  the  Spring  assizes  for  Hampshire,  it 
was  proved,  that,  before  the  conveyance  of  Gotten  Farm  to  the  defend- 
ant, the  boundary  between  Gotten  Farm  and  Chale  Farm  had  been 
adjusted  by  arrangement,  and  bound-stones  had  been  set  up  pursuant  to 
it,  which  excluded  the  close  in  question  from  Gotton  Farm.  The  deed 
of  conveyance  under  which  the  defendant  claimed,  purported  to  convey 
<<  all  that  messuage  or  farm-house,  vnth  the  barns,  sheds,  &c.,  and  seve- 
ral closes,  pieces,  or  parcels  of  land  thereto  belonging,  called  Gotton 
Farm,  in  the  occupation  of  David  Brown,  and  containing  altogether  two 
hundred  and  nine  acres,  two  roods,  and  twenty-eight  perches,  and  con- 
sbting  of  the  several  particulars  specified  in  the  first  division  of  a  sche- 
dule thereunder  written,  and  more  particularly  delineated  and  set  forth 
in  the  map  or  plan  thereof  drawn  in  the  margin  of  the  said  schedule.'* 
This  description  was  not  followed  by  any  general  words;  and  neither 
the  schedule  nor  the  plan  contained  the  close  in  questiofn. 

It  was  proposed,  on  the  behalf  of  the  defendant,  to  *give  evi-  r^naiL 
dence  to  show  that  the  locus  in  quo  had  always  been  occupied  ^ 
with  the  closes  mentioned  in  the  schedule,  and  treated  as  part  of  Gotton 
Farm ;  and  it  was  insisted  that  it  was  intended  by  the  deed  to  convey 
all  which  was  known  as  Gotten  Farm,  and  that  the  omission  of  the  close 
in  question  in  the  schedule  and  map  must  have  been  merely  a  mistake. 
The  learned  judge  ruled  that  the  deed  was  conclusive  against  the  defend- 
ant, and  directed  a  verdict  for  the  plaintiff. 

We  are  of  opinion  that  the  learned  judge  was  correct  in  his  ruling. 

The  deed  professes  to  convey  the  several  enumerated  closes  of  land 
belonging  to  a  messuage  called  Gotton  Farm ;  but  it  proceeds  to  state 
that  Gotton  Farm  consisted  of  the  closes  named  in  the  schedule  and 
delineated  in  the  plan ;  and  there  is  no  doubt  that  the  closes  named  and 
delineated  were  called  Gotton  Farm,  and  therefore  satisfied  that  general 
description :  but,  of  whatever  else  Gotton  Farm  might  have  consisted, 
the  closes  named  and  delineated  were  alone  intended  to  pass.  The  deed 
itself  is  unambiguous,  and  distinct;  and  no  latent  ambiguity  is  raised 
by  the  proposed  proof.  It  may  be  observed,  that  if  the  facts  proved, 
and  proposed  to  be  proved,  could  be  taken  into  consideration,  in  con- 
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struing  tbo  deed, — which  cannot  properly  be  done, — the  tendency  of 
those  facts  is  rather  to  confirm  than  otherwise  the  construction  of  the 
deed  itself,  and  to  manifest  that  the  close  was  not  intended  to  pass ;  be- 
cause, if  the  fact  be  as  stated,  that  the  placing  of  the  bound-stones,  the 
enumeration  of  the  closes,  and  the  plan  so  drawn,  all  excluded  the  close 
in  question,  in  consequence  of  a  mistaken  opinion  entertained  at  the 
time,  that  the  close  was  part  of  Chalo  Farm,  of  course  the  grantor  of 
Gotten  Farm  did  not  intend  to  convey  that  which  he  supposed  did  not 
belong  to  him ;  and  the  subsequent  discovery  of  the  mistake  will  not 
make  that  pass  by  the  deed,  which  is  neither  within  the  terms  of  the 
*occi  8^^^*j  *^^^  ^^  intended  to  pass.  The  point  is  not,  therefore, 
•^  really  open  to  any  doubt. 
The  case  of  Llewellyn  v.  The  Earl  of  Jersey  was  very  analogous  to 
the  present.  In  that  case,,  the  conveyance  was  of  land  delineated  in  a 
plan,  not  drawn  in  the  deed,  but  referred  to  by  the  deed  as  the  land 
intended  to  be  conveyed,  but  which  did  not  comprise  the  disputed  land. 
The  parties  had,  previously  to  the  conveyance,  drawn  a  line  upon  the 
plan,  to  mark  the  boundary  of  the  property  conveyed,  and  had,  upon  the 
face  of  the  plan,  specified  the  quantity  supposed  to  be  contained  within 
the  boundary.  It  was  afterwards  found  that  the  quantity  mentioned 
was  not  contained  within  the  boundary  line,  and  evidence  was  offered  of 
circumstances  tending  to  show  that  the  boundary  line  had  been,  marked 
by  mistake,  and  that  it  was  intended  to  convey  the  quantity  of  land 
mentioned  in  the  plan.  In  that  case,  therefore,  there  was  an  inconsist- 
ency in  the  terms  of  the  conveyance,  the  court  considering  that  the 
reference  to  the  plan  had  the  same  efiect  as  if  the  plan  had  been  drawn 
upon  the  face  of  the  deed,  and  the  position  of  the  boundary  line,  and 
the  description  of  the  quantity  of  the  land  contained  within  it,  did  not 
correspond.  The  court  held,  that  the  conveyance,  being,  in  terms,  of 
the  land  comprised  within  the  boundary  line,  was  conclusive  as  to  what 
was  conveyed,  and  that  the  statement  of  the  quantity  being  larger  than 
the  quantity  contained  within  the  line,  and  the  other  circumstances, 
could  not  be  admitted  to  vary  the  construction  of  the  deed;  but  that 
such  statement  of  quantity,  in  addition  to  the  clear  conveyance  of  the 
land  within  the  boundary  line,  fell  within  the  maxim  <<  Faha  demonstratio 
non  nocetJ"  The  principle  of  construction  adopted  in  that  case,  is 
strictly  applicable  to  the  present,  and  sustains  the  learned  judge's  ruling. 
The  motion  for  a  new  trial,  therefore,  fails.  Rule  refused. 
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A.,  being  sued  by  B.,  retained  C,  an  attorney,  to  defend  him.  By  C.'s  negligence,  a  judgment 
was  obtained  against  A.,  upon  which  he  (being  then  in  custody)  was  charged  in  execntion  for  a 
large  sum,  and  was  put  to  expense,  in  endeavonring  to  procure  his  release,  and  to  reyerse  the 
Judgment,  by  writ  of  error: — Held,  that  this  was  not  a  cause  of  action  which  passed  to  A.'d 
assignees,  upon  his  insoWency. 

A.,  a  beneficed  clergyman,  brought  case  against  his  attorneys,  for  having,  through  their  negli- 
gence and  want  of  skill,  permitted  a  writ  of  tequftrari  faeioM  to  remain  in  force  against  him 
longer  than  was  necessary,  whereby  A.,  during  that  time,  lost  the  rent,  tithes,  and  profit  of  hie 
liring : — Held,  that  this  was  a  cause  of  action  which  passed  to  A.'s  assignees,  upon  his  insol- 
renoy. 

This  was  an  action  npon  the  case  for  alleged  negligence  on  the  part 
of  the  defendants,  as  attorneys  for  the  plaintiif  in  certain  matters  in 
which  they  had  been  retained  for  him. 

The  first  count  of  the  declaration  alleged  that  an  action  of  covenant 
had  been  commenced  by  one  Thomas  Langston  against  the  now  plaintiff; 
that  he  retained  the  defendants  to  defend  him  in  that  action,  that  they 
carelessly,  &c.,  neglected  to  cause  a  demurrer  in  that  suit  to  be  argued; 
that,  in  consequence  thereof,  judgment  was  given  against  him,  which 
would  not  otherwise  have  been  the  case,  and  that  judgment  was  given 
against  him  for  a  large  sum  of  money,  to  wit,  14,400i.  18«.  lOd.  damages^ 
and  75?.  6«.  6rf.  costs ;  that  the  now  plaintiff  was  afterwards  brought 
up  on  a  writ  of  habeas  corpus  ad  satisfaciendum^  before  the  barons  of 
the  Exchequer,  and  remanded  in  custody  to  the  Queen's  Prison^  eharged 
in  execution  for  the  damages  and  costs  of  Langston  in  respect  of  that 
action ;  that  the  plaintiff  was  thereby  detained  in  custody  of  the  keeper 
of  the  said  prison,  from  thence,  &c.,  and  was  forced  and  obliged  to  ex- 
pend a  large  sum  of  money,  to  wit,  &e.,  in  endeavouring  to  defend  him- 
self against  the  said  judgment,  and  in  endeavouring  to  procure  his 
release  from  custody ;  and  that  he  the  pkintiff  was  also  put  to  divers 
costs,  &c.,  in  bringing  a  writ  of  error  in  Her  Majesty's  Court  *of  r*or»o 
Exchequer  Chamber,  for  the  purpose  of  reversing  the  said  judg-  ^ 
ment. 

The  second  count  alleged,  that  the  plaintiff  was  rector  of  By  field,  ia 
the  county  of  Northampton,  and  that  one  Frederick  Nesbitt  caused  and 
procured  a  certain  writ  of  sequestrari  facias  to  be  issued  out  of  the 
Court  of  Queen's  Bench,  founded  on  a  judgment  entered  up  under  colour 
and  pretence  of  a  certain  warrant  of  attorney  executed  by  the  plaintiff,, 
whereby  the  Bishop  of  Peterborpugh  was  commanded  to  levy,  from  the 
rents,  tithes,  oblations,  obventions,  fruits,  issues,  and  profits  of  the  said 
rectory,  and  other  ecclesiastical  goods  of  the  plaintiff  in  his  diocese,  a 
certain  sum  of  1500?.,  and  interest  at  42.  per  cent,  per  annum  from  the 
28th  of  July,  1843,  and  all  expenses  of  sequestration  and  levy :  that 
the  plaintiff,  at  the  special  instance  and  request  of  the  defendants,  em* 
ployed  and  retained  them  as  his  attorneys,  for  certain  fees  and  rewards. 
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to  bo  therefore  paid  by  the  plaintiff  to  the  defendants  in  that  behalf^  to 
counsel  and  advise  the  plaintiff  in  and  about  the  setting  aside  the  said 
warrant  of  attorney,  judgment,  and  writ  of  seqttestrari  faetaSj  and  to  use 
due  endeavours  to  set  aside  the  same :  that  the  defendants  then  accepted 
the  said  employment  and  retainer,  and  that  thereupon  it  then  became 
and  was  the  duty  of  the  defendants,  as  such  attorneys,  so  employed  and 
retained  as  aforesaid,  well,  faithfully,  carefully,  diligently,  and  skilfully 
to  act  as  the  attorneys  of  the  plaintiff  in  and  about  the  counselling  and 
advising  the  plaintiff  of  and  concerning  the  said  warrant  of  attorney, 
judgment,  and  writ  of  Bequestrari  faciaSj  and  to  use  due  endeavours  to 
set  aside  the  said  warrant  of  attorney,  judgment,  and  writ  of  sequettrari 
facias :  and  that,  although  a  reasonable  time  for  endeavouring  to  set 
aside  the  said  warrant  of  attorney,  judgment,  and  writ,  had  elapsed  be- 
*''>fiQl  ^^^^  ^^®  commencement  of  this  *suit,  yet  that  the  defendants, 
-■  well  knowing  the  premises,  but  neglecting  and  disregarding  their 
duty,  and  their  said  employment  and  retainer  in  that  behalf,  and  con- 
triving and  intending  to  injure  and  aggrieve  the  plaintiff,  did  not  well, 
faithfully,  carefully,  diligently,  and  skilfully  counsel  and  advise  the  plain- 
tiff of  and  concerning  the  said  warrant  of  attorney,  judgment,  and  writ 
of  sequeatrarifaciaSy  or  use  due  endeavours,  or  proper  or  any  endeavours, 
to  set  aside  the  said  warrant  of  attorney,  judgment,  and  writ  of  seques- 
trarifaciaSy  but,  on  the  contrary  thereof,  wholly  neglected  so  to  do,  and 
conducted  themselves  so  carelessly  and  negligently  and  unskilfully  in 
and  about  the  counselling  and  advising  as  aforesaid,  and  the  endeavour- 
ing to  set  aside  the  warrant  of  attorney,  judgment,  and  writ  of  seques- 
trarifaciasy  and  in  discharge  of  their  duties  as  attorneys  of  and  for  the 
plaintiff,  that,  by  reason  of  such  negligence,  carelessness,  improper  con- 
duct, and  want  of  skill  of  the  defendants,  and  by  and  through  the 
neglect  and  default  of  the  defendants,  the  said  writ  of  sequestrari  faciei 
remained  in  force  for  «  much  longer  time  than  it  otherwise  would  have 
remained  in  force,  to  wit,  for  two  years ;  and  that  the  said  bishop  during 
that  time  executed  the  said  writ  of  seqiiestrari  faciaBj  and  sequestrated 
all  and  singular  the  rents,  tithes,  oblations,  obventions,  fruits,  issues, 
profits,  and  all  other  ecclesiastical  rights  and  emoluments  of  and  belong- 
ing to  the  said  rectory,  and  of  which  the  said  plaintiff  was  and  is  the 
rector  as  aforesaid,  which  he  otherwise  would  not  have  done ;  and  that 
thereby,  and  by  reason  thereof,  the  plaintiff  became  and  was,  and  still 
is,  deprived  of  all  and  singular  the  rents,  tithes,  oblations,  obventions, 
fruits,  issues,  and  profits,  and  all  other  ecclesiastical  rights  and  emolu- 
*9701  ^^^^^  ^^  ^^^  belonging  to,  and  arising  and  accruing  *from,  the 
-^  said  rectory, — to  the  damage  of  the  plaintiff,  &;c. 
The  defendants  pleaded,  to  the  first  count, — that,  after  the  making 
and  passing  of  the  1  &  2  Vict.  c.  110,  and  before  the  committing  by  the 
defendants  of  the  grievances  in  the  said  first  count  mentioned,  to  wit, 
on  the  20th  of  March,  1845,  the  now  plaintiff  was  committed  by  Sir  R. 
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M.  SoLFE,  Ent.y  one  of  the  barons  of  the  Court  of  Exchequer,  to  the 
Queen's  Prison,  to  be  there  detained  under  and  by  virtue  of  the  said 
irrit  of  eapi€U  ad  satisfaciendumy  to  satisfy  one  A.  B.  a  certain  debt  of 
212.  13«.  6(2.  and  72.  58.  costs,  and  which  said  writ  thenceforth  continu- 
ally until  and  at  the  committing  of  the  grievances  in  the  said  first  count 
mentioned,  and  until  and  at  the  time  of  the  commencement  of  this  suit,, 
continued  and  was  in  full  force,  and  the  now  plaintiff  was,  from  the  time 
of  his  being  so  committed,  continually  until  and  at  the  time  of  the  com* 
mencement  of  this  suit,  kept  and  detained  in  the  said  prison  under  and  ^ 
by  virtue  of  the  said  writ :  that,  after  the  plaintiff  had  been  so  com- 
mitted as  such  prisoner  as  aforesaid,  and  whilst  he  was  such  prisoner 
as  aforesaid,  and  before  the  committing  by  the  defendants  of  the  griev- 
ances in  the  said  first  count  mentioned,  to  wit,  on  the  30th  of  April, 
1845,  the  plaintiff  was,  under  and  by  virtue  of  a  certain  writ  of  habeas 
corpus  ad  satisfaeiendum^  brought  before  the  Court  of  Exchequer,  and 
was  by  that  court  remanded  to,  and  charged  in  execution,  in  the  said 
prison,  at  the  suit  of  one  William  Thurmott,  for  a  certain  debt  of  482. 
theretofore  recovered  by  the  said  William  Thurmott  against  the  now 
plaintiff,  and  also  for  the  sum  of  112.  12s,  8(2.  for  damages,  costs,  and 
charges,  and  interest ;  under  and  by  virtue  of  which  said  charging  in 
execution  the  now  plaintiff  was  kept  and  detained  in  the  said  prison 
thenceforth  continually  until  and  at  '*'the  time  of  the  commence- 
ment of  this  suit ;  that  the  now  plaintiff  did  not  within  twenty 
days  next  after  he  had  been  so  charged  in  execution  at  the  suit  of  the 
said  William  Thurmott  as  aforesaid,  or  at  any  time  after  he  the  said 
plaintiff  had  been  so  charged  in  execution  as  aforesaid,  and  before  the 
making  of  the  order  thereinafter  mentioned,  make  satisfaction  to  the 
said  William  Thurmott  for  the  said  debt,  damages,  costs,  and  charges, 
or  any  or  either  of  them,  or  any  part  thereof :  that  thereupon  after- 
wards, and  after  the  expiration  of  the  said  twenty-one  days,  and  after 
the  committing  by  them  the  said  defendants  of  the  grievances  in  the 
declaration  mentioned,  and  before  the  commencement  of  this  suit,  US 
wit,  on  'the  16th  of  March,  1846,  the  said  William  Thurmott,  so  then 
being  such  creditor  of  the  plaintiff  as  aforesaid,  did,  according  to  the 
directions  and  provisions  of  the  said  act  of  parliament,  apply  by  peti- 
tion to  the  court  for  the  relief  of  insolvent  debtors,  for  a  vesting  order; 
that  such  order  was  accordingly  made ;  and  that,  by  virtue  of  such 
order,  and  of  the  said  act  of  parliament,  the  causes  of  action  in  the 
declaration  mentioned,  and  each  and  every  of  them,  became  thenceforth, 
and  hitherto  had  been,  and  then  were,  vested  in  the  provisional 
assignee, — ^verification. 

There  was  a  similar  plea  to  the  second  count 

To  each  plea  there  was  a  general  demurrer,  and  joinder.  .. 

Peacock  (with  whom  was  Paterson)^  in  support  of  the  demurreris — 
The  question  which  arises  upon  the  demurrer  to  the  plea  to  tho  first 
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coant,  is,  whether  an  action  will  lie  at  the  suit  of  an  insolvent  debtor 
against  an  attorney,  by  whose  negligence  he  has  suffered  damage  by 
the  loss  of  his  personal  liberty,  and  incurred  expense  in  procuring  his 
♦2721  ^®^®^^®» — *^^  whether  such  a  cause  of  ♦action  passes  to  his  as- 
^  signees.  To  sustain  the  plea  to  the  first  count,  the  defendants 
must  show  that  the  whole  of  the  cause  of  action  alleged  in  that  count 
passed  to  the  assignees,  as  in  Rogers  v.  Spence,  12  Clarke  k  Fin.  700. 
If  the  plaintiff's  goods  had  been  taken  under  the  judgment,  the  case 
might  have  been  different ;  though,  even  then,  it  is  by  no  means  clear 
that  the  plaintiff  might  not  have  sued  in  respect  of  the  personal  injury 
to  himself  from  the  loss  of  them.  In  Brewer  v.  Dew,  11 M.  &  W.  626,t 
it  was  held  that  an  action  of  trespass  for  seizing  and  taking  the  plain- 
tiff's goods  under  a  false  and  unfounded  claim  of  a  debt,  per  quod  the 
plaintiff  was  annoyed  and  prejudiced  in  his  business,  and  believed  by 
his  customers  to  be  insolvent,  and  certain  lodgers  left  his  house,  did  not 
pass  to  the  plaintiff's  assignees,  upon  his  bankruptcy.  Lord  Abinqbr 
there  says  :  <'  The  substantial  ground  on  which  this  case  is  to  be  decided, 
is  this, — whether,  on  this  declaration,  as  it  stands,  the  jury  could  give 
vindictive  damages,  for  the  seizing  and  taking  of  the  goods,  beyond 
their  value.  For  the  breaking  and  entering,  it  is  admitted  they  might 
give  damages  beyond  the  amount  of  the  actual  injury.  Now,  I  think, 
that,  under  this  declaration,  the  plaintiff  might  give  evidence  to  show 
that  the  entering,  and  the  seizure  of  the  goods,  were  made  under  a  false 
and  unfounded  pretence  of  a  legal  claim,  and  that  thereby  the  plaintiff 
was  greatly  annoyed  and  disturbed  in  carrying  on  his  business,  and  was 
believed  to  be  insolvent,  and  that,  in  consequence,  his  lodgers  left  him. 
Might  not  the  jury,  then,  give  vindictive  damages  for  such  an  injury,  be- 
yond the  mere  value  of  the  goods  ?"  And  Rolfb,  B.,  said :  "  I  quite  agree 
as  to  the  propriety  of  the  test  applied  to  this  case  by  my  lord ;  and  I 
not  only  think  that  vindictive  damages  might  be  given  here,  but  also 
♦that  there  is  special  damage,  properly  alleged  in  this  decla- 
ration, for  which  the  assignees  could  not  have  maintained  an 
action."  If,  in  this  case,  the  assignees  could  maintain  an  action  for  the 
personal  inconvenience  sustained  by  the  insolvent,  upon  what  principle 
would  the  damages  be  assessed?  In  Beckham  v.  Drake,  13  Jarist,  921, 
2  House  of  Lords  Gases,  579,  it  waB  held  by  the  House  of  Lords,  that 
the  assignees  of  a  bankrupt  might  sue  for  the  breach  of  an  agreement  to 
employ  him  for  a  term  of  years :  but  there  was  no  personal  suffering, 
no  injury  to  the  feelings,  in  that  case,  there.  Cresswell,  J.,  in  giving 
his  opinion  in  that  case,  referring  to  Marzetti  v.  Williams,  1  B.  &  Ad. 
415  (E.  0.  L.  R.  vol.  20),  says  :(a)  "  I  apprehend  the  right  of  action  in 
that  case  would  have  vested  in  the  assignees,  had  a  bankruptcy  accrued." 
But  Lord  Brougham  intimates  a  doubt  of  the  accuracy  of  that  opinion. 
<<  In  that  case,'*  he  says,(i)  «  Marzetti  had  a  right,  no  doubt,  to  obtain 

(a)  2  House  of  Lords  Cases,  611.  (6)  lb.  641. 
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damages,  though  they  might  be  only  nominal,  for  such  injury  personally 
to  himself,  from  the  defendants,  the  bankers,  who  had  refused  payment 
of  the  check.  But  I  do  not,  nor  need  I,  to  support  this  judgment,  go  so 
far  as  to  say  that  that  particular  right  would  have  passed,  as  one  of  the 
learned  judges  says  in  this  case,  to  the  assignees  under  the  commission/' 
It  is  clear,  therefore,  that  a  right  to  recover  damages  for  mere  personal 
suffering  or  inconyenience,  will  not  pass  to  the  assignees. 

The  plea  to  the  second  count  also  is  bad,  inasmuch  as  the  cause  of 
action  disclosed  by  that  count,  is  not  one  which  would  pass  to  the 
assignees.  The  1  &  2  Vict.  c.  110,  s.  55,  enacts,  <<  that  nothing  in  that 
act  contained,  shall  extend  to  entitle  the  assignee  or  assignees  of  the 
estate  and  effects  of  any  prisoner,  being  a  beneficial  clergyman,  1-4^07^ 
or  curate,  to  the  income  of  such  ^benefice  or  curacy  for  the  pur-  '- 
poses  of  this  act:  provided  always,  that  it  shall  be  lawful  for  such  as- 
signee or  assignees  to  apply  for  and  obtain  a  sequestration  of  the  profits 
of  any  such  benefice,  for  the  payment  of  the  debts  of  such  prisoner ;  and 
the  order  appointing  an  assignee  or  assignees  of  such  prisoner  in  pur- 
suance of  this  act,  shall  be  a  sufiBcient  warrant  for  the  granting  of  such 
sequestration,  without  any  writ  or  other  proceedings  to  authorize  the 
same ;  and  such  sequestration  shall  accordingly  be  issued,  as  the  same 
might  have  been  issued  upon  any  writ  of  levari  facias  founded  upon  any 
judgment  against  such  prisoner.(a)  If  the  sequestration  had  not  issued, 
the  insolvent  would  have  received  the  whole  profit  of  the  living.  [Wildb, 
0.  J. — He  would  have  been  obliged  to  give  up  to  his  assignees  what  re- 
mained in  his  hands  at  the  time  of  the  vesting  order.} 

Sugh  Hilly  contrd>. — The  cause  of  action  stated  in  the  first  count  of 
this  declaration,  clearly  does  not  fall  within  any  of  the  exceptions  men- 
tioned by  Wildb,  C.  J.,  in  Beckham  v.  Drake.  <<  The  cases,"  says  his 
lordship,(i)  «  of  exception  to  the  rights  of  action  passing  to  assignees, 
seem  to  me  to  be  very  distinguishable  from  the  present  case.  The  right 
of  action  for  a  trespass  does  not  pass,  because  trespass  can  only  be  main- 
tained by  the  party  whose  actual  possession  is  intruded  upon :  but  I  ap- 
prehend, that,  if  the  trespasser  has  done  actual  damage  to  the  personal 
estate  of  the  bankrupt,  as  well  as  committed  a  trespass  upon  his  posses- 
sion, there  is  no  authority  which  decides  that  assignees  may  not  maintain 
an  action  in  respect  of  the  diminution  in  value  or  injury  to  the  chattels 
that  have  passed  to  them  under  the  bankruptcy.  This  is  a  case  of  con- 
tract; and  the  cases  in  which  it  has  been  held  that  the  right  of  action  for 
*a  breach  of  contract  before  the  bankruptcy,  did  not  pass  to  the  r^roYc 
assignees,  were  cases  where  the  gist  of  the  action  was  not  the  ^ 
pecuniary  damage,  but  the  injury  to  the  feelings ;  and,  in  those  cases, 
although  pecuniary  damage  may  have  been  incidental  or  accessary,  it 
was  not  the  principal  injury,  and  the  right  to  recover  the  incidental  da- 

(a)  See  Smith  v.  Wetherell,  17  Law  Jonm.,  N.  S.,  Q.  B.  57. 
(6)  2  Home  of  Lords  Caaef,  634. 
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mages  was  not  severable  from  the  principal.  Such  cases  are  clearly 
distinguishable  from  a  case  in  which  the  pecuniary  damage,  and  not  the 
injury  to  the  feelings,  is  the  cause  of  action.  A  third  class  refers  also 
to  injuries  or  wrongs  strictly  personal  to  the  bankrupt,  such  as,  injuries 
to  his  person  or  character.  In  such  cases,  it  is  true,  pecuniary  compen- 
sation is  sought  to  be  recovered ;  but  the  pecuniary  injury  is  not  the 
measure  of  the  damages  recoverable :  and  such  cases  also  seem  to  me  to 
be  essentially  distinguished  from  actions  for  breaches  of  contract,  in 
which  the  pecuniary  injury  is  not  only  the  gravamen  of  tho  action,  but 
also  the  measure  of  the  damage  which  the  party  is  entitled  to  recover." 
And,  in  conclusion,  the  learned  judge  said :  <'  I  have  only  further  to 
observe,  that  no  injury  is  done  to  the  bankrupt  by  holding  such  a  plea 
as  is  pleaded  to  this  action  to  be  good ;  because,  it  is  clear,  that,  if  he 
were  allowed  to  incur  the  expenses  of  prosecuting  the  action  to  judgment, 
the  assignees  would  have  a  right  to  interpose,  and  take  the  fruits  of  such 
judgment."  Cresswell,  J.,  after  referring  to  Smith  v.  Coffin,  2  H. 
Blac.  444,  462,  Ford  and  Sheldon's  case,  12  Co.  Rep.  1,  Ryall  v.  RoUe, 
1  Atk.  165,  183,  Wright  v.  Fairfield,  2  B.  &  Ad.  727  (E.  C.  L.  R.  vol. 
22),  Porter  v.  Vorley,  9  Ring.  93  (E.  0.  L.  R.  vol.  23),  2  M.  &  Scott, 
141  (E.  C.  L.  R.  vol.  28),  and  Marzetti  v.  Williams,  1  B.  &  Ad.  415  (B. 
C.  L.  R.  vol.  20), — says  :(a)  <<  It  seems  to  me,  that,  according  to  the 
^27B1  ^^^s^^^^^^o^  which  has  been  put  upon  the  ^bankrupt  acts,  from 
-*  the  34  &  35  H.  8  to  the  present  time,  rights  of  action  vested  in 
the  bankrupt  before  his  bankruptcy,  pass  to  his  assignees,  either  as  goods, 
or  as  part  of  his  personal  estate."  And  Williams,  J.,  8ays:(i)  «« As- 
suming the  general  rule  to  be,  that  a  right  of  action  in  respect  of  a  breach 
of  contract  already  incurred  at  the  time  of  the  bankruptcy,  forms  part 
of  the  personal  estate  of  the  bankrupt,  and  so  passes  to  his  assignees,  it 
has  been  argued,  on  behalf  of  the  appellant,  that  the  present  case  must 
be  regarded  as  an  exception  to  that  rule,  inasmuch  as  the  damages  re- 
coverable in  respect  of  this  breach  of  contract,  must  be,  in  part,  com- 
pounded of  the  personal  inconvenience  to  the  bankrupt  himself  caused 
by  such  breach,  and  that  the  case  must  therefore  be  governed  by  the 
principle  which  excludes  bnth  the  executors  and  assignees  from  suing  in 
respect  of  breaches  of  contract,  where  the  damage  consists  of  personal 
suffering.  It  certainly  has  been  established  by  a  series  of  authoritieS| 
ending  with  the  case  of  Rogers  v.  Spence,  in  this  IIouse,((?)  that  no  action 
can  be  maintained,  either  by  an  executor  or  by  an  assignee,  to  recover 
damages  for  bodily  or  mental  sufferings,  or  personal  inconvenience,  sus- 
tained by  the  deceased,  or  by  the  bankrupt ;  the  foundation  of  which  is, 
perhaps,  that  it  would  in  many  cases  be  attended  with  extremely  harsh 
and  unjust  consequences,  if  the  discretion  as  to  whether  a  redress  for 
wrongs  of  this  nature  should  be  sought,  was  to  be  intrusted  to  any  one 

(a)  2  Uottse  of  Lords  Cmos,  611. 

(6)  2  Uoase  of  Lords  Cuoa,  697.  (e)  12  Cluk.  k  Iln.  700. 
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but  the  very  person  who  has  received  the  injury.  But  it  does  not  appear 
to  me  that  any  damage  would  be  recoverable  in  this  action,  in  respect 
of  any  personal  inconvenience  sustained  by  the  bankrupt."  These  ob- 
servations completely  and  satisfactorily  dispose  of  the  cases  of  Brewer 
V.  Dew  *and  Rogers  v.  Spence.  The  substantial  damage  here,  is  r^oy^ 
to  the  personal  estate  of  the  insolvent ;  and  the  mere  fact  that  a  '- 
detainer  was  lodged  against  him,  does  not  show  that  he  had,  or  could 
have,  sustained  any  personal  inconvenience  from  the  alleged  negligence 
of  the  defendants.  If  Langston's  execution  had  been  the  only  one,  it 
could  not,  of  course,  have  been  contended  that  the  plaintiff  would  not 
have  had  a  right  of  action  for  the  personal  inconvenience  thereby  occa- 
sioned to  him. 

The  cause  of  action  in  the  second  count,  is  not  a  personal  injury  or 
inconvenience,  but  an  actual  pecuniary  loss,  viz.,  of  the  profits  of  the 
plaintiff's  benefice,  which,  according  to  the  principles  laid  down  in  Beck- 
ham V.  Drake,  clearly  passed  to  the  assignees. 

Peacock^  in  reply. — Being  charged  in  execution  for  so  large  a  sum 
as  14,4087.  ISs.  10(2.,  was  a  personal  damage  and  inconvenience  to  the 
plaintiff,  for  which  he  was  clearly  entitled  to  maintain  an  action,  irre- 
spectively of  any  claim  by  his  assignees  for  any  injury  accruing  to  his 
estate.  [Wilde,  C.  J. — What  personal  inconvenience  could  arise  to 
him  from  a  mere  entry  in  the  marshal's  book  ?  Formerly,  the  entry 
might  have  rendered  it  difficult  for  the  party  to  obtain  the  rules :  but 
that  inconvenience  does  not  exist  now.]  It  would  operate  an  injury  to 
his  credit,  for  which,  according  to  the  principles  laid  down  in  the  case  of 
The  Dippers  of  Tunbridgo  Wells,(a)  Godefroy  v.  Jay,  7  Bingh.  413  (E.  C. 
L.  R.  vol.  20),  5  M.  &  P.  284,  and  Marzetti  v.  Williams,  1  B.  &  Ad.  415 
(E.  0.  L.  R.  vol.  20),  the  plaintiff  is,  at  all  events,  entitled  to  nominal 
damages.  [Wilde,  C.  J. — That  is  coming  back  to  the  breach  of  duty.]  It  is 
submitted  that  the  right  of  action  in  respect  of  personal  *8uflrer-  r^o-Tfj 
ing  arising  from  a  breach  of  duty,  remains  in  the  insolvent.  As  *-  ** 
to  the  second  count, — it  does  not  appear  from  the  record  that  the 
assignees  have  obtained  a  sequestration ;  and,  until  they  have  done  so, 
they  could  acquire  no  right  to  the  benefice,  or  to  the  income  arising 
from  it :  Bishop  v.  Hatch,  1  Ad.  &  E.  171  (E.  C.  L.  R.  vol.  28). 

Cur.  adv,  vuU. 

Talfourd,  J.,  now  delivered  the  judgment  of  the  court. 

The  declaration  in  this  case  contained  two  counts,  imputing  negligence 
to  the  defendants  as  attorneys  for  the  plaintiff  in  certain  matters  in 
which. they  had  been  retained  by  him. 

The  first  count  alleged,  that  an  action  of  covenant  had  been  commenced 
by  one  Thomas  Langston  against  the  now  plaintiff,  and  that  he  retained 
the  defendants  to  defend  him  in  that  action  ;  that  they  carelessly 
neglected  to  cause  a  demurrer  joined  in  that  suit,  to  be  argued  on 

(a)  WeUer  r.  Baker,  2  WUs.  414. 


278  WETHERELL  v.  JULIUS.    M.  T.  1860. 


behalf  of  the  now  plaintiff,  in  consequence  whereof  judgment  was  given 
against  him,  which  otherwise  would  not  have  been  the  case  ;  and  that 
judgment  was  given  against  him  for  a  large  sum  of  money,  to  wit, 
14,4082.  18«.  10(2.,  and  15L  6«.  6(2.  costs ;  and  that  he  was  afterwards 
taken,  by  habeas  carpuSy  before  the  barons  of  the  Exchequer,  and 
remanded  to  the  custody  of  the  keeper  of  the  Queen's  Prison,  in  exe- 
cution for  the  said  sums;  and  that  ho  was  thereby,  and  by  virtue  thereof, 
kept  in  prison  thence  to  the  time  of  pleading,  and  put  to  great  expense 
in  bringing  a  writ  of  error  to  reverse  the  judgment. 

The  second  count  alleged  that  the  plaintiff  was  rector  of  Byfield,  in 
the  county  of  Northampton ;  and  that  one  Frederick  Nesbitt  procured 
♦97QT  *  ^^^^  ^^  ^BeqrieBtrari  facias  to  be  issued,  founded  on  a  judgment 
-*  entered  up  under  colour  and  pretence  of  a  certain  warrant  of 
attorney  executed  by  the  now  plaintiff  in  favour  of  the  said  Frederick 
Nesbitt,  whereby  the  Bishop  of  Peterborough  was  commanded  to  levy, 
&c.,  and  the  now  plaintiff  employed  and  retained  the  defendants  to 
counsel  and  advise  him  in  and  about  the  setting  aside  the  said  warrant  of 
sittorney,  judgment,  and  writ  of  sequestrari  facias,  and  to  use  due  en- 
deavours to  set  aside  the  same;  that  they  did  not  use  any  endeavours  to 
do  so,  and  conducted  themselves  so  carelessly  in  the  matter,  that,  by 
reason  thereof,  the  writ  of  sequestrari  facias  remained  in  force  much 
longer  than  it  otherwise  would,  to  wit,  for  two  years,  and  the  bishop, 
during  that  time,  executed  the  writ,  and  sequestered  all  and  singular 
the  rents,  tithes,  oblations,  obventions,  fruits,  issues,  and  profits,  and  all 
other  ecclesiastical  rights  and  emoluments  of  and  belonging  to  the  said 
rectory,  which  he  otherwise  would  not  have  done,  and  by  reason  whereof 
the  plaintiff  became  and  was,  and  continued  to  be,  deprived  of  all  and 
singular  the  rents,  tithes,  &c. 

The  defendants  pleaded,  to  the  first  count,  that,  after  the  passing  of 
the  1  &  2  Vict.  c.  110,  and  before  the  committing  of  the  grievances  in 
that  count  mentioned,  the  now  plaintiff  was  committed  to  the  Queen's 
Prison  as  a  prisoner,  under  a  ca,  sa.^  and  was  under  that  commitment 
kept  and  detained  in  the  said  prison  thenceforth  until  and  at  the  time 
of  the  commencement  of  this  action ;  that,  afterwards,  and  before,  &c., 
he  was  brought  by  habeas  corpus  before  the  Court  of  Queen's  Bench, 
and  by  that  court  charged  in  execution  at  the  suit  of  one  William  Ther- 
mott,  for  a  debt  of  487.,  and  112.  costs,  and  under  that  execution  kept 
and  detained  in  the  said  prison  until  and  at  the  commencement  of  this 


* 


280] 


suit ;  and  the  plea  then  went  on  to  aver,  that  the  now  '^'plaintiff 


did  not,  within  twenty-one  days  after  he  had  been  so  charged  in 
execution,  make  satisfaction ;  and  that  Thurmott,  after  the  committing 
of  the  grievances  in  the  first  count  of  the  declaration  mentioned,  peti- 
tioned the  insolvent  debtors*  court,  and  obtained  a  vesting  order,  and 
that,  by  virtue  of  the  said  order,  and  of  the  said  act  of  parliament,  the 
causes  of  action  in  the  first  count  of  the  declaration  mentioned,  became, 
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and  thenceforth  continually  had  been,  and  still  was,  vested  in  Samuel 
Sturges,  as  provisional  assignee  of  the  insolvent  debtors'  court. 

There  was  a  similar  plea  to  the  second  count,  a  general  demurrer  to 
each  plea,  and  joinder. 

The  question  raised,  on  arguing  the  demurrer,  was,  whether  the  causes 
of  action  in  the  first  and  second  counts  respectively  mentioned,  passed 
to  the  assignee  of  the  insolvent  debtors'  court. 

This  subject  has  recently  been  fully  discussed  and  considered  in  two 
cases, — Rogers  v.  Spence  and  Beckham  v,  Drake — ^both  of  which  were 
carried  by  writ  of  error  to  the  House  of  Lords :  the  former  is  reported 
in  12  Clark  &  Finnelly,  700,  and  the  latter  in  2  House  of  Lords  Cases, 
579 :  and  we  think  it  unnecessary  to  enter  at  present  into  any  further 
discussion  of  the  principles  on  which  the  question  is  to  be  decided ;  and 
that  the  only  thing  required,  is,  to  apply  the  rule  given  in  those  cases 
to  the  present. 

Li  the  former,  it  was  held,  that  a  cause  of  action  arising  out  of  a 
wrong  personal  to  the  insolvent,  and  for  which  he  wGuld  be  entitled  to  a 
remedy,  whether  his  property  were  diminished  or  impaired  or  not,  does 
not  pass  to  the  assignee.  Now,  in  the  first  count  of  this  declaration,  it 
is  said,  that,  in  consequence  of  the  negligence  of  the  defendants,  a  judg- 
ment was  obtained  against  the  plaintiff,  and  that,  under  it,  he  was  brought 
into  the  Court  of  Exchequer  by  virtue  of  a  writ  of  ^habeas  ecrpuB  r#oQ-| 
ad  satisfadendunij  and  was  remanded  to  the  Queen's  Prison,  ^ 
charged  with  the  amount  for  which  that  judgment  was  obtained.  This 
certainly  is  a  personal  wrong,  for  which  he  would  be  entitled  to  a  remedy, 
wholly  irrespectively  of  any  pecuniary  loss  sustained :  and,  accordingly, 
we  hold  that  it  would  not  pass  to  the  assignee,  and  that  the  plea  to  the 
first  count  is  bad. 

On  the  other  hand,  in  Beckham  v.  Drake,  it  was  held,  that,  where 
pecuniary  loss  or  damage  is  the  substantial  and  primary  cause  of  action, 
it  does  pass  to  the  assignee,  although  such  pecuniary  loss  may  produce 
inconvenience  to  the  party.  Now,  the  second  count  of  this  declaration 
does  not  aver  that  the  now  plaintiff  sustained,  by  reason  df  the  negli- 
gence therein  imputed  to  the  defendants,  any  other  damage  than  the  loss 
of  the  tithes,  &c.,  which  were  sequestrated ;  and  that  cause  of  action, 
according  to  the  last-mentioned  case,  did  pass  to  the  assignee ;  and  the 
plea  to  this  count  is  therefore  good,  and  judgment  upon  it  must  be  for 
the  defendants. 

Judgment  for  the  plaintiff,  on  the  demurrer  to  the  plea  to  the 

first  count. 
Judgment  for  the  defendant,  on  the  demurrer  to  the  plea  to 
the  second  count. 

VOL.  X. — ^24  Q  2 
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The  deolftration  itatod,  that,  on  the  7Ui  of  July,  1848,  it  was  agreed  between  the  plainUff  and 
the  defendant*  that  the  defendant  and  hie  wife  should,  from  that  day,  for  the  term  of  three 
months,  appear  and  perform  a«  equettriatu,  on  the  §tage  and  tn  the  ring,  in  all  performances  and 
entcrtninments  which  might  be  produced  at  Astloy's  Amphitheatre,  or  ^ewhere,  oDder  the  diree* 
tion  of  the  plaintiff,  in  eueh  parts  and  in  each  manner  as  the  plaintiff  should  require,  and  should 
attend  all  rehearsals  and  calls,  when  so  required,  for  a  certain  weekly  salary.  It  then,  after 
averring  mutual  promises,  alleged  for  breach,  that,  although  the  plaintiff  had  an  establishment 
at  Peebles,  in  Scotland,  under  his  direction,  /or  eque»trian  per/ormaneet  and  entertainments, 
and  although,  under  and  in  pursuance  of  the  agreement,  and  during  the  subsistence  of  it,  and 
before  the  expiration  of  the  term  of  three  months,  to  wit,  on,  Ac,  the  plaintiff  gave  notice  to 
the  defendant  that  he  the  plaintiff  required  the  defendant  and  his  wife  to  Join  the  plaintiff's 
said  establishment  at  Peebles,  for  the  purpose  of  appearing  and  assisting  in  the  performances 
and  entertainments  to  be  produced  at  the  said  establishment  at  Peebles,  and  although  a  rea- 
sonable time  had  elapsed,  after  the  giving  of  the  notice,  and  before  the  commencement  of  the 
suit,  for  the  defendant  and  his  wife  to  join  the  said  establishment  at  Peebles,  for  the  pur]>oee 
aforesaid, — ^yet  that  the  defendant  and  his  wife  would  not,  when  so  required  ns  aforesaid,  or 
at  any  time  afterwards,  join  the  said  establishment  of  the  plaintiff  at  Peebles,  or  appear  or 
assist  in  the  performances  and  entertainments  to  be  produced  there,  but  refused  and  neglected 
to  to  do,  kc. 

Held,  on  demurrer,  that  the  promise  to  appear  in  any  place,  under  the  direction  of  the  plaintiff, 
in  the  performances  described,  in  such  parts  and  manner  as  the  plaintiff  should  require,  and 
to  attend  all  calls  and  rehearsals,  involved  an  engagement  so  to  join  an  establishment  of  the 
plaintiff  for  equestrian  performances,  as  to  be  ready  to  accomplish  the  objects  of  the  requisi- 
tion ;  and  that  a  failure  to  comply  with  such  a  requisition,  and  a  refusal  to  assist  in  such  per- 
formances, were  infficiontly  alleged  to  show  a  breach  of  the  defendant's  contract : 

Held  also,  that  it  sufficiently  appeared  that  the  performances  at  which  the  defendant  and  his  wife 
were  required  to  assist,  were  performances  of  the  description  contracted  for;  that  the  absence 
of  an  averment  that  a  reasonable  time  had  elapsed  after  the  notice,  and  before  the  expiration 
of  the  three  months,  was  obviated  by  the  statement  in  the  declaration  that  the  writ  issued  on 
the  23d  of  August,  1848,  and  by  the  averment  that  such  time  had  elapsed  before  the  com- 
mencement  of  the  suit;  and  that  the  breach,  substantially  showing  an  entire  refusal  of  the  defend- 
ant to  perform  his  contract  disclosed  a  good  cause  of  action. 

This  was  an  action  of  assumpsit.     The  writ  was  issued  on  the  23d  of 
August,  1848. 

The  declaration  stated,  that,  heretofore,  to  wit,  on  the  17th  of  July, 
♦•2R^1  ^^^^»  ^y  ^  certain  agreement  then  *made  between  the  plaintiff 
■'  of  the  one  part,  and  the  defendant  of  the  other  part,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the  de- 
fendant and  one  Caroline  Melillo,  his  wife,  should,  from  the  said 
17th  of  July,  1848,  for  the  term  of  three  months,  appear,  perform, 
and  assist,  to  the  best  of  their  ability,  as  equestrians,  on  the  stage' 
and  in  the  ring,  in  all  performances  and  entertainments  which  might  be 
produced,  at  Astley's  Amphitheatre,  or  ehewhere^  under  the  direction 
of  the  plaintiff,  in  such  parts,  and  in  such  manner,  as  the  plaintiff,  or 
his  deputy  should  require,  and  should  attend  all  rehearsals  and  calls, 
when  so  required,  and  should  in  all  things  conform  and  be  subject  to 
the  printed  rules  and  regulations  of  the  theatrical  establishment  of  the 
plaintiff, — the  plaintiff  furnishing  two  horses  for  the  plaintiff  and  Caro- 
line Melillo,  and  they  finding  their  own  dresses  for  the  equestrian  per- 
formances; that  the  defendant  would  not,  without  the  written  permission 


10  COMMON  BENCH.    (1  J.  SCOTT.)  283 

of  the  plaintiff,  take  part  in  any  performance  or  entertainment,  or  in 
the  preparation  or  rehearsal  thereof,  at  any  other  theatre  or  place  of 
amusement,  and  that  he  would  to  the  utmost  of  his  ability  promote  the 
success  of  every  performance  or  entertainment  which  might  be  produced 
by  the  said  plaintiff;  that  the  plaintiff  should  pay  to  the  defendant  and 
the  said  Caroline  the  weekly  salary  of  51.  for  their  said  services,  subject 
to  the  deduction  thereout  of  any  fines  or  forfeits  which  might  become 
payable,  by  virtue  of  the  said  rules  and  regulations,  during  the  said  en- 
gagement, except  on  Ash-Wednesday,  Good-Friday,  Christmas-Day,  or 
when,  in  case  of  fire  or  other  casualty  to  the  said  amphitheatre,  or  by 
reason  of  the  death  of  any  of  the  Royal  Family,  or  by  command  or  re- 
commendation of  the  lord  chamberlain,  or  other  authority,  the  said 
theatre  should  be  closed  to  the  public, — in  any  of  which  cases,  the  said 
salary  should  cease,  *or  a  proportionate  reduction  should  be  made  rn,e)ot 
therefrom,  while  the  said  theatre  should  remain  closed ;  that,  in  ^  " 
case  of  default  by  either  party  to  the  said  agreement,  in  any  act,  matter, 
or  thing  in  respect  of  which  no  fine,  forfeit,  or  provision  should  be  de- 
clared in  the  said  rules  and  regulations,  the  party  making  such  default 
should  pay  50{.  as  liquidated  damages,  which  should  be  in  full  satisfac- 
tion of  all  claims  in  respect  of  such  broach  of  contract;  and  that,  in 
every  such  case,  the  said  agreement,  as  far  as  respected  the  said  party 
making  such  default,  should  be  liable  to  be  avoided  and  annulled,  if  the 
other  party  should  think  fit :  Mutual  promises  :  Averment,  that,  although 
the  plaintiff  had  an  establishment  at  Peebles,  in  that  part  of  the  united 
kingdom  of  Great  Britain  and  Ireland  called  Scotland,  under  his  direc- 
tion, for  equestrian  performances  and  entertainments,  and  although  the 
plaintiff  was  ready  and  willing  to  furnish  two  horses  for  the  defendant 
and  the  said  Caroline,  according  to  the  said  agreement,  and  although, 
under  and  in  pursuance  of  the  said  agreement,  and  during  the  subsist- 
ence of  the  said  agreement,  and  before  the  expiration  of  the  said  term 
of  three  months,  to  wit,  on,  &c.,  the  plaintiff  gave  notice  to  the  defend- 
ant, that  he,  the  plaintiff,  required  the  defendant  and  his  said  wife  to 
join  the  plaintiff's  said  establishment  at  Peebles  aforesaid,  under  the 
direction  of  the  plaintiff,  for  the  purpose  of  appearing,  performing,  and 
assisting  in  the  performances  and  entertainments  to  be  produced  at  the 
said  establishment  of  the  plaintiff,  at  Peebles  aforesaid,  under  the  direc- 
tion of  the  plaintiff,  and  although  a  reasonable  time  had  elapsed,  after 
the  giving  of  the  said  notice,  and  before  the  commencement  of  the  suit, 
for  the  defendant  and  the  said  Caroline  to  join  the  said  establishment 
of  the  plaintiff  at  Peebles  aforesaid,  for  the  purpose  aforesaid,  and 
although  the  plaintiff  had  always  been  ready  to  perform  his  part  of  the 
said  agreement, — *yet  that  the  defendant  and  the  said  Caroline  r^icjjor 
did  not  nor  would,  nor  did  nor  would  either  of  them,  when  so  re-  ^ 
quired  as  aforesaid,  or  at  any  time  afterwards,  join  the  said  establish- 
ment of  the  plaintiff  at  Peebles  aforesaid,  or  appear,  perform,  or  assist 


286  BATTY  v.  MELILLO.    M.  T.  1850. 

in  the  performances  and  entertainments  to  be  produced  at  the  said  esta- 
blishment of  the  plaintiff  at  Peebles  aforesaid,  but  wholly  neglected  and 
refused  so  to  do,  and  therein  failed  and  made  default;  and  that  thereby, 
and  because  the  said  default  was  and  is  a  default  in  an  act  in  respect 
of  which  no  fine  or  forfeit  or  provision  was  declared  in  the  said  rules 
and  regulations,  the  defendant  became  liable  to  pay  the  said  sum  of  502. 
in  the  said  agreement  in  that  behalf  mentioned,  but  that  he  neglected 
and  refused  so  to  do,  &c. 

To  this  declaration,  the  defendant  demurred  specially ;  the  causes  of 
demurrer  assigned  being,  amongst  others, — ^that  the  requisition  to  the 
defendant  and  his  wife  to  join  the  establishment  for  the  purpose  of  per- 
forming, did  not  express  that  they  were  to  appear  in  performances  <<  on 
the  stage,  or  in  the  ring,"  nor,  with  certainty,  that  they  were  required 
to  appear  as  equestrians,  nor  that  the  establishment  for  equestrian  per- 
formances was  of  such  performances  <<  on  the  stage  and  in  the  ring  ;*' — 
that  there  was  no  allegation  that  a  reasonable  time  had  elapsed  after 
giving  the  notice,  and  before  the  expiration  of  the  three  months  ; — that 
no  promise  to  join  the  establishment  was  alleged ; — and  that  the  decla- 
ration showed  no  breach  of  the  alleged  promise. 

Cleasbi/y  in  support  of  the  demurrer. — The  promise  is  a  promise  by 
the  defendant  to  perform  all  acts  on  his  part  to  be  performed ;  and  the 
breach  is,  non-performance  of  the  agreement  by  the  defendant  and  his 
*2RQ1  ^^^^'  ^^^^^  ^^  ^^  allegation  that  the  defendant  undertook  '''ahy- 
^  thing  with  respect  to  his  wife.  Again,  the  agreement  is,  that 
the  defendant  and  his  wife  shall  appear  and  perform  at  Astley's,  or  eUe- 
ivherey  when  required.  The  court  cannot  judicially  know  where  Astley's 
Amphitheatre  is  situate :  but  the  venue  is  laid  in  Middlesex,  and  the 
agreement  may  be  assumed  to  have  been  entered  into  there:  and  a 
reasonable  construction  must  be  given  to  it.  Now,  it  appears  that  the 
defendant  and  his  wife  were  required  to  go  to  Peebles,  in  Scotland. 
The  plaintiff  might  as  well  have  required  their  attendance  at  New  York, 
or  at  any  other  place  out  of  the  Queen's  dominions.  [Grbsswell,  J. — 
Confining  it  to  Her  Majesty's  dominions,  it  would  embrace  an  equally 
wide  field.]  The  promise  is,  to  appear  and  perform,  for  the  term  of 
three  months  from  the  date  of  the  agreement,  in  all  entertainments 
which  might  be  produced,  at  Astley's,  or  elsewhere,  under  the  direction 
of  the  plaintiff:  the  breach  is,  the  not  attending  at  Peebles.  But  there 
is  no  allegation  that  the  plaintiff  had  any  theatrical  establishment  at 
Peebles,  tvithin  the  three  months;  for,  although  it  is  alleged  that  the 
plaintiff  gave  the  defendant  notice  within  the  three  months,  that  he  re- 
quired the  defendant  and  his  wife  to  join  his  establishment  at  Peebles, 
it  does  not  follow  that  he  had  an  establishment  there  at  the  time  of 
giving  the  notice.  [Wildb,  C.  J. — Might  he  not  wait  to  see  if  he  could 
get  riders,  before  he  took  a  place  ?]  Further,  the  notice  does  not  specify 
when  the  defendant  and  his  wife  were  required  to  appear.    [Talfourd, 
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J. — The  objection  is,  that  it  does  not  appear  that  the  requisition  was  one 
which  the  defendant  was  bound  to  obey.  The  notice  might  have  been 
given  on  the  day  before  the  expiration  of  the  three  months,  requiring  the 
attendance  of  the  parties  at  the  distance  of  a  month.]  That  obviously 
is  a  fatal  objection. 

^Frenticej  contrft. — The  first  objection  Is  unfounded;  it  ap-  r+Qn^ 
pears  expressly  on  the  face  of  the  declaration,  that  the  defendant  '- 
contracted  for  himself  and  his  wife.  It  is  objected  in  the  next  place,  that 
the  contract  is  unreasonably  wide, — obliging  the  defendant  to  attend  out 
of  the  limits  of  the  Queen's  dominions.  But  there  is  nothing  unreasonable 
or  illegal  even  in  such  a  contract,  if  the  parties  thought  proper  to  enter 
into  it.  For  anything  that  appears,  this  agreement  may  have  been  made 
on  the  borders  of  Scotland.  The  next  objection  is,  that  it  is  not  distinctly 
alleged  in  the  declaration  that  the  plaintiff  had  an  establishment  at 
Peebles  within  three  months  from  the  date  of  the  agreement.  This, 
however,  is  not  pointed  out  as  a  ground  of  demurrer :  and  it  is  submitted 
that  the  averment  is  sufficient  in  this  respect,  on  general  demurrer.  In 
Chitty  on  Pleading,  7th  edit.  Vol.  I.  p.  273,  it  is  said,  that,  «  where  in 
one  continued  sentence,  or  in  several  sentences  connected  by  the  con- 
junction <  and,'  several  facts  are  stated,  the  time,  though  only  once 
alleged,  will  apply  to  each  fact :  as,  in  trespass,  that  the  defendant,  on, 
&c.,  at,  &c.,  made  an  assault  on  the  plaintiff,  and  took  and  carried  away 
a  bag.  "(a)  It  does,  therefore,  sufficiently  appear  that  the  plaintiff  had 
an  establishment  at  Peebles  at  the  date  of  the  contract,  and  that  the 
defendant  and  his  wife  were  required  to  attend  there  within  the  three 
months.  They  were  bound  to  join  the  establishment  without  any  re- 
quest :  the  request  is,  to  perform.  [Ckksswell,  J. — There  is  no  aver- 
ment that  the  defendants  were  informed  in  what  *parts  they  were  r*ooo 
required  to  appear.  [Talfourd,  J. — ^There  is  no  allegation  that  ^ 
they  were  called  upon  to  appear  and  perform  <<  as  equestrians,  on  the 
stage,  or  in  the  ring."  The  notice  is,  to  join  the  establishment.]  The 
substance  of  the  declaration  is,  that  the  defendant  promised  to  perform 
when  required,  that  he  had  notice  on  a  certain  day  to  appear  and  per- 
form, and  that  he  refused  to  do  so.  The  notice  and  the  refusal  were 
both  within  the  three  months. 

Cleasbf/,  in  reply. — If  the  defendant  was  called  upon  to  appear,  without 
being  told  in  what  manner  he  was  required  to  appear,  his  refusal  clearly 
would  be  no  breach  of  the  contract, — which  expressly  defines  the  particu- 
lar class  of  performances  in  which  the  defendant  and  his  wife  were  to 
assist.  [WiLDB,  C.  J. — The  action  appears  to  have  been  commenced 
within  three  months  of  the  date  of  the  agreement.]         Cur.  adv.  vult. 

(a)  CttiDg  Taylor  v.  WeUtcd,  Cro.  Jac.  443 ;  Webb  ©.  Turner,  Andr.  250 ;  Com.  Dig.  Pleader 
(0. 19) ;  Garret  v.  Johnsoii,  1  Ld.  Raym.  676;  Lowe  v.  Kirhj,  Sir  W.  Joncn,  56;  Lane  v.  Thelwall, 
1  M.  A  W.  140,f  4  DowL  P.  C.  705 ;  Jackson  r.  Cawley,  6  DowL  P.  C.  388 ;  Bingley  v.  Durham* 
6  Ad.  A  B.  776  (E.  C.  L.  R.  vol.  35),  1  P.  A  D.  68;  Leaf  r.  Lees,  4  M.  A  W.  579,t  7  Dowl.  P.  C. 
180;  Webb  e.  Baker,  7  Ad.  A  E.  841  (E.  C.  L.  R.  toL  34),  3  N.  A  P.  87. 
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Maule,  J.,  now  delivered  the  judgment  of  the  court.(a) 

This  case  came  before  us  on  a  special  demurrer  to  the  declaration, 
which  was  on  promises.  [His  lordship  stated  the  substance  of  the 
pleadings.] 

Wc  have  considered  the  arguments  addressed  to  us  in  this  case,  and 
arc  of  opinion  that  the  declaration  is  good  in  substance,  and  is  not  de- 
fective in  any  of  the  respects  pointed  out  as  grounds  of  special  demurrer. 
It  seems  to  us  that  the  promise  to  appear  in  any  place  under  the  direction 
of  the  plaintilT,  in  the  performances  described,  in  such  parts  and  manner 
as  the  plaintiff  should  require,  and  to  attend  all  calls  and  rehearsals, 
niaoq-i  involves  an  engagement  so  to  join  an  establishment  of  '^'the  plain- 
^  tiff  for  equestrian  performances  as  to  be  ready  to  accomplish  the 
objects  of  the  requisition ;  and  that  a  failure  to  comply  with  such  a 
requisition,  and  a  refusal  to  assist  in  such  performances,  are  su£Sciently 
alleged  to  show  a  breach  of  the  plaintiff's  contract.  The  objections  to 
the  generality  of  the  requisition,  as  not  stating  the  performances  in- 
tended to  be  equestrian  or  on  the  stage  and  in  the  ring,  appear  to  us 
unfounded ;  for,  as  the  establishment  of  the  plaintiff  at  Peebles  is  alleged 
to  be  ^<  for  equestrian  performances,"  it  may  be  reasonably  intended  that 
such  were  the  performances  at  which  the  defendant  was  required  to 
assist;  and  it  cannot  be  assumed  that  such  performances  were  other 
than  «  on  the  stage  or  in  the  ring," — which  words  are  obviously  used  in 
the  agreement,  not  to  restrict  the  obligation  of  the  defendant,  but  to 
expand  it,  as  embracing  both  modes  of  equestrian  representation. 

The  objection  that  there  is  no  averment  that  a  reasonable  time  elapsed 
after  the  notice  and  before  the  expiration  of  the  three  months,  is  obviated 
by  the  statement  that  the  writ  was  issued  on  the  23d  of  August,  1848, — 
much  within  that  time ;  and  is  supplied  by  the  averment  that  such  time 
had  elapsed  before  the  commencement  of  the  suit. 

The  breach  substantially  shows  an  entire  refusal  of  the  defendant  to 
perform  his  contract,  which  would  render  any  particular  appropriation 
of  characters  on  the  plaintiff's  part  unnecessary:  and,  although  this 
part  of  the  declaration  might  have  been  more  artificially  framed,  it 
seems  to  us,  that,  in  the  absence  of  any  other  objection  to  it  than  the 
general  one  that  the  declaration  does  not  show  any  breach  by  the 
defendant  of  his  promise,  it  discloses  a  good  cause  of  action. 

On  the  whole,  therefore,  our  judgment  will  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  WiuiB,  0.  J.,  Maui.%  J.,  GnMMMWELL,  J.,  and  Taltoubd,  J. 
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To  usnmpsii  on  three  billa  of  exchange,  for  300/.,  334/.,  and  278/.  respectively,  with  a  count  for 
goods  sold  and  delivered,  money  paid,  and  interest,  and  a  count  upon  an  account  stated,  the 
dcfondant  pleaded,  that»  after  the  accruing  of  the  causes  of  action  in  the  declaration  mentioned, 
and  before  the  commencement  of  the  suit,  the  defendant  and  the  plaintiff  accounted  together 
of  and  concerning  the  said  causes  of  aoUon,  and  of  and  concerning  certain  other  claims  and 
demands  of  the  plaintiff  against  the  defendant,  and  certain  other  claims  and  demands  of  the 
defendant  against  the  plaintiff,  and  that,  on  that  accounting,  50/.,  and  no  more,  was  found  to 
be  duo  from  the  defendant  to  the  plaintiff,  which  sum  the  defendant,  in  eonsideratioii  of  the 
premises,  promised  the  plaintiff  to  pay  to  him  on  request ;  and  that,  afterwards,  and  before  the 
commencement  of  the  suit,  the  defendant  paid  to  the  plaintiff,  and  the  plaintiff  accepted  and 
received  from  the  defendant^  50/.,  in  full  satisfaction  and  discharge  of  such  last-mentioned 
sum: — 

Hold,  on  special  demurrer,  that  the  plea  amounted  to  an  allegation  of  the  allowance  of  cross- 
demands  upon  an  account  stated,  and  payment  of  the  balance,  and  afforded  substantially  a  good 
defence  to  the  action  :  and  that  it  was  unexceptionable  in  point  of  form. 

A  plaintiff  may  be  entitled,  under  the  statute  4  Ann.  o.  16,  s.  6,  to  the  costs  of  issues  of  fact  found 
for  him,  even  though,  upon  the  whole  record,  he  appears  to  have  had  no  eaute  of  action. 

To  assumpsit  upon  certain  bills  of  exchange,  with  a  count  for  goods  sold  and  delivered,  money 
paid,  and  interest,  and  a  ooont  upon  an  account  stated,  the  defendant  pleaded  sixteen  pleas, 
to  one  of  which  (gointf  to  the  whoU  eaute  of  action)  there  was  a  demurrer.  Upon  the  trial,  all 
the  issues  of  fact  were  found  for  the  plaintiff;  and,  upon  the  argument  of  the  demurrer,  the 
judgment  was  for  the  defettdant: — Held, — contrary  to  Partridge  r.  Oardiner  and  Howell  v.  Rod- 
hard,  4  Exch.  303,  309,  and  affirming  Bird  v.  Higginton,  5  Ad.  A  E.  83,  6  N.  A  M.  799,  and 
Clarke  v.  Allatt,  4  Com.  B.  335, — that  the  plaintiff  was  entitled  to  the  costs  of  the  issues 
of  fact,  though  the  defendant  had  the  general  costs  of  the  cause. 

This  was  an  action  of  assumpsit  by  the  drawer  against  the  acceptor 
of  three  bills  of  exchange,  for  the  respective  sums  of  SOOL^  3342.,  and 
278t  The  declaration  contained  five  counts, — the  first  three  upon  the 
bills, — the  fourth  for  goods  sold  and  delivered,  money  paid,  and  in- 
terest,— and  the  fifth  for  money  found  due  upon  an  account  stated. 

The  defendant  pleaded  sixteen  pleas, — ^four  to  the  first  count,  four  to 
the  second  count,  three  to  the  third  count,  one  to  the  last  two  counts, 
and  four  to  the  whole  declaration. 

Issues  of  fact  were  taken  upon  all  the  pleas  except  the  fifteenth, 
which  was  as  follows : — 

That,  after  the  accruing  of  the  causes  of  action  in  the  declaration 
mentioned,  and  before  the  commencement  of  the  suit,  to  wit,  on,  &c.,  the 
defendant  and  the  plaintiff  accounted  together,  and  an  account  was  then 
stated  between  them,  of  and  concerning  the  said  causes  of  action,  and  of 
and  concerning  certain  other  claims  *and  demands  of  the  plaintiff  r*9Q^ 
against  the  defendant,  and  certain  other  claims  and  demands  of  the  ^  " 
defendant  against  the  plaintiff,  and  on  that  accounting  a  certain  small 
sum  and  no  more,  to  wit,  the  sum  of  50Z.,  was  then  found  to  be,  and 
then  was,  due  and  owing  from  the  defendant  to  the  plaintiff,  which  sum 
of  money  the  defendant  then,  in  consideration  of  the  premises,  promised 
the  plaintiff  to  pay  him  on  request;  and  that  thereupon  the  defendant, 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
13th  of  January,  1848,  paid  to  the  plaintiff,  and  the  plaintiff  then 
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accepted  and  received  of  and  from  the  defendant,  a  large  sum  of  money, 
to  wit,  the  sum  of  50{.,  in  full  satisfaction  and  discharge  of  such  last- 
mentioned  sum  so  due  and  owing  from  the  defendant  to  the  plaintiff  as 
last  aforesaid, — verification. 

To  this  plea  there  was  a  special  demurrer,  and  a  joinder  in  demurrer. 

Cfhannellj  Serjt.  (with  whom  was  Willes)^  in  support  of  the  demurrer. 
— The  plea  is  clearly  bad :  it  does  not  show  what  were  the  claims  and 
demands  which  the  defendant  had  against  the  plaintiff,  or  that  they  were 
just,  or  even  doubtful  claims,  so  that  their  extinguishment  would  be  a 
consideration :  it  does  not  even  show  that  they  were  debts;  for  anything 
that  appears,  they  may  have  been  claims  to  compensation  for  alleged 
trespasses  or  assaults.  If  the  substance  of  the  plea  was  a  set-off,  it 
should  have  been  so  pleaded,  in  terms  following  the  precedent  in  Lear- 
month  V.  Grandine,  4  M.  &  W.  658.t  The  case  of  Sutton  v.  Page,  3 
Com.  B.  204  (E.  C.  L.  R.  vol.  54),  will  probably  be  relied  on  in  sup- 
port of  this  plea.  There,  to  a  count  by  endorsee  against  acceptor  of  a 
bill  of  exchange,  the  defendant  pleaded,  that,  after  the  accruing  of  the 
♦9Q91  c^^ses  of  action  in  the  *declaration,  and  before  the  commence- 
-"  ment  of  the  suit,  the  defendant  and  plaintiff  accounted  together 
of  and  concerning  the  said  causes  of  action,  and  all  other  claims  and  de- 
mands then  being  between  the  plaintiff  and  the  defendant;  and  that,  on 
that  accounting,  a  certain  sum  only  was  found  due  to  the  plaintiff,  which 
sum  the  defendant  paid,  and  the  plaintiff  received,  in  full  satisfaction  of 
the  sum  so  due  and  owing  as  last  aforesaid :  the  plaintiff  replied,  that  he 
and  the  defendant  did  not  account  together  of  and  concerning  the  causes 
of  action  in  the  declaration,  and  of  all  other  claims  and  demands  then 
being  between  the  plaintiff  and  the  defendant^  modo  etformd:  and  it  was 
held,  that  the  traverse  was  well  taken.  [Williams,  J. — That  is  very 
nearly  the  same  as  this  plea.]  The  validity  of  that  plea  was  not  ques- 
tioned on  the  argument,  though  a  doubt  is  suggested  in  a  note  at  the  end 
of  the  report.(a)  [Wilde,  C.  J. — The  common  count  upon  an  account 
stated  never  discloses  the  nature  of  the  debt.]  But  enough  is  stated  to 
show  that  the  demand  is  in  the  nature  of  a  debt.  Here,  it  is  not  al- 
leged that  the  plaintiff  agreed  that  his  claims  upon  the  defendant  should 
be  extinguished,  or  that  the  50L  should  be  accepted  in  satisfaction. 

Crowptonj  contrft. — The  plea  is  good :  it  follows  the  old  form ;  and 
the  plaintiff  could  have  no  difficulty  in  taking  issue  upon  it.  In  Com.  Dig. 
Pleader  (2  G.  11),  it  is  said,  "To  an  assumpsit,  the  defendant  may  plead, 
that,  since  the  promise  made,  he  and  the  plaintiff  insimul  computaverunt^ 
et  super  compot{b)  ilV  ipse  inventus  fuit  in  arrear,  so  much,  which  he  has 
paid.(c)  That  is  an  authority  which  will  be  found  referred  to  in  almost  all 
*9Q^T  *^^^  cases  upon  the  subject.  In  Smith  v.  Page,  15  M.  &  W. 
-*  683,t  it  was  held,  that,  in  indebitatus  assumpsit  for  money  due  on 

(a)  On  the  groand  that  the  account  was  not  alleged  to  embrace  any  elnim  against  tho  plaintiA 
(6)  Sic.  (c)  Citing  Brown's  Vade  Mccum,  9i,  100. 
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an  account  stated,  it  is  not  sufficient  to  plead,  that,  after  the  accruing 
of  the  causes  of  action  in  the  declaration  mentioned,  and  before  the  com- 
mencement of  the  suit,  the  defendant  and  plaintiff  accounted  together 
of  and  concerning  the  said  causes  of  action,  and  all  other  claims  and 
demands  then  being  between  the  plaintiff  and  defendant,  amounting  to 
a  large  sum,  to  wit,  10002.,  and  that,  on  such  accounting,  a  small  sum, 
to  wit,  150/.,  was  then  found  to  bo  due  and  owing  from  the  defendant 
to  the  plaintiff,  which  the  defendant  then  promised  the  plaintiff  to  pay, 
and  afterwards,  and  before  the  commencement  of  the  suit,  paid  to  the 
plaintiff,  who  accepted  it  in  full  satisfaction  for  the  sum  due  to  him  from 
the  defendant;  for,  such  a  plea  does  not  show,  that,  at  the  time  of  the 
second  accounting  relied  on,  any  cross-demand  by  the  defendant  against 
the  plaintiff  existed,  or  that,  if  it  existed,  it  had  not  been  agreed  to  be 
given  up  by  the  defendant,  in  consideration  of  the  plaintiff's  giving  up 
some  other  demand  of  his  on  the  defendant,  so  as  to  make  payment  of 
the  balance  a  satisfaction  of  the  larger  sum.  Paree,  B.,  there  says : 
*'  In  order  to  make  the  plea  good,  as  resting  on  the  defendant's  new 
promise  merely,  it  should  have  alleged,  that,  after  the  accruing  of  the 
causes  of  action  laid  in  the  declaration,  and  before  the  commencement 
of  the  suit,  an  account  was  stated  between  tho  plaintiffs  and  the  defend- 
ant, of  and  concerning  the  said  causes  of  action,  and  of  and  concerning 
other  demands  of  the  plaintiffs  against  the  defendant,  and  a  certain  other 
demand  of  the  defendant  against  the  plaintiffs:  but,  a  plea  merely 
alleging  an  account  to  have  been  stated  between  the  parties  respecting 
the  causes  of  action  declared  on,  would  be  bad,  unless  payment  of  the 
balance  found  due,  was  *averred."  Here,  the  plea  sufficiently  r^^^nQd. 
shows  that  there  was  a  legal  demand.  Whether  the  accounting  ^ 
operates  as  a  payment,  or  as  a  new  promise,  by  which  the  old  one  is  ex- 
tinguished, may  admit  of  doubt :  some  learned  judges  have  inclined  to 
think  it  operated  as  payment ;  others  have  treated  it  as  an  extinguish- 
ment, by  giving  a  new  cause  of  action.  Thus,  in  Ashby  v.  James,  11 
il.  k  W.  542,t  Alderson,  B.,  says:  "The  courts  have  never  laid  it 
down  that  an  actual  statement  of  a  mutual  account  will  not  take  the  case 
out  of  the  statute  of  limitations.  They  have  indeed  determined  that  a 
mere  parol  statement  of,  and  promise  to  pay,  an  existing  debt,  will  not 
have  that  effect,  because,  to  hold  otherwise,  would  be  to  repeal  the  sta- 
tute. The  truth  is,  that  the  going  through  an  account,  with  items  on 
both  sides,  and  striking  a  balance,  converts  the  set-off  into  payments" 
But  RoLFB,  B.,  says :  "  An  actual  settlement  of  accounts  is  not  an 
'acknowledgment  or  promise  by  words  only.'  It  is  a  transaction  be- 
tween the  parties,  out  of  which  a  new  consideration  arises  for  a  pro- 
mise to  pay  the  balance."  This  is  in  accordance  with  what  is  laid  down 
in  Com.  Dig.  Action  upon  the  Case  upon  Assumpsit  (G.),  viz.  that,  "  if  A. 
be  indebted  to*B.,  and  afterwards  they  come  to  an  account  for  all  mat- 
ters between  them,  this  is  a  discharge  of  tho  debt."  In  Scholey  v.  "Wal- 
VOL.  X. — 25  R 
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ton,  12  M.  &  W.  510,t  Parke,  B.,  takes  the  same  view  that  Aldbrson, 
B.,  took  in  Ashby  v.  James.  Tindal,  C.  J.,  in  Clark  v.  Alexander,  8 
Scott,  N.  R.  147,  1G3,  and  Lord  Denman,  in  Worthington  v,  Grims- 
ditch,  7  Q.  B.  479,  484  (E.  C.  L.  R.  vol.  53),  take  a  different  view  of 
the  matter.  Again,  in  Pott  v.  Cleg,  16  M.  &  W.  821,  327,t  Parkb, 
B.,  says:  "In  Ashby  v.  James,  the  parties  met,  and  stated  accounts, 
and  struck  a  balance;  that  was  equivalent  to  a  payment  by  one,  and  a 
repayment  by  the  other."  In  Com.  Dig.  Accord  (B.  4),  it  is  laid  down, 
*oqr-i  ^^^^  ^^^^  accord,  with  mutual  promises  *to  perform,  is  good, 
-^  though  the  thing  be  not  performed  at  the  time  of  action ;  for,  the 
party  has  a  remedy  to  compel  the  performance :  but  the  remedy  ought 
to  be  such  that  the  party  might  have  taken  it  upon  the  mutual  promise, 
at  the  time  of  the  agreement."  [Williams,  J.,  referred  to  the  judg- 
ment delivered  by  Parke,  B.,  in  Evans  v.  Powis,  1  Exch.  601.t] 
Serjt.  Manning,  in  a  note  to  Cocking  v.  Ward,  1  Com.  B.  869  (d)  (E.  C.  L. 
R.  vol.  50),  suggests,  that,  "in  a  real  account  stated,  the  extinction  of 
cross  demands  per  confusiancm^ — not  the  bare  act  of  accounting, — ap- 
pears to  form  the  consideration  of  the  promise  to  pay  the  balance."  In 
Fidgett  V,  Penny,  1  C.  M.  &  R.  108,t  on  the  5th  of  February,  an  ac- 
count  was  stated  between  the  parties,  and  the  balance  was  in  favour  of 
the  plaintiff:  on  the  10th  of  March,  another  account  was  stated,  and 
the  balance  was  in  favour  of  the  defendant:  the  plaintiff  afterwards  sued 
upon  the  first  account  stated,  and  the  defendant  (after  the  new  rules) 
pleaded  non  assumpsit :  and  it  was  held,  that,  under  that  plea,  he  could 
not  avail  himself  of  the  defence  of  the  second  account  stated.  Tindal, 
C.  J.,  in  Cocking  v.  Ward,  1  Com.  B.  870  (E.  C.  L.  R.  vol.  50),  lays 
down  the  following  as  the  governing  principle  in  these  cases : — "  After 
the  debt  has  formed  an  item  in  an  account  stated  between  the  debtor 
and  his  creditor,  it  must  be  taken  that  the  debtor  has  satisfied  himself 
of  the  justice  of  the  demand,  that  it  is  a  debt  which  he  is  morally,  if 
not  legally,  bound  to  pay,  and  which  therefore  forms  a  good  considera- 
tion for  a  new  promise :  and  the  creditor,  on  the  other  hand,  may  rea- 
sonably be  excused  for  not  preserving  the  evidence  which  would  have 
been  necessary  to  prove  the  original  debt,  before  such  admission."  In 
Learmonth  v.  Grandine,  the  plea  was  a  mere  tricky  plea  of  set-off: 
there  was  no  reason  why  it  should  not  have  been  pleaded  according  to 
the  fact. 

♦2961  *'^^  ^^  ^^  ^^^^  ^^  ^^®  P'®*' — ^^  defendant  was  not  bound  to 
^  show  the  precise  nature  of  the  claims  and  demands  which  he  had 
against  the  plaintiff:  the  admission  of  them  in  the  account  shows  that 
they  were  legal  claims  and  demands.  And  it  is  sufficiently  shown  by 
the  plea  that  the  debt  was  extinguished. 

Channelly  Serjt.,  in  reply. — In  Ashby  v.  James,  the  question  turned, 
not  upon  the  form  of  pleading,  but  was  whether  the  plea  disclosed  a 
transaction  which  amounted  to  payment,  00  as  to  take  the  case  oat  of 
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the  statute  of  limitations.  Assaming  the  alleged  claims  and  demands  to 
have  been  debts,  either  the  facts  amounted  to  payment,  or  to  set-off,  or 
they  showed  an  agreement  that  a  given  amount  of  the  claims  on  the  one 
side  should  be  set  against  an  equal  amount  on  the  other  side,  and  that 
the  plaintiff's  debt  should  be  considered  as  extinguished jpro  tanto;  in 
either  of  which  cases,  the  plea  should  have  been  framed  accordingly. 

Cur.  adv.  vult. 
WiLDB,  C.  J.,  now  delivered  the  judgment  of  the  court: — 
If  the  plea  in  this  case  amounts  to  an  allegation  of  the  allowance 
of  cross  demands  upon  an  account  stated,  and  payment  of  the  balance, 
there  seems  to  be  no  doubt  but  that  it  sets  up  substantially  a  good 
defence  to  the  action.  This  appears  to  have  been  established,  and 
the  reason  of  the  doctrine  expounded,  at  a  very  early  period.  Thus, 
in  Co.  Litt.  213  a,  it  is  said:  <<If  the  obligor  or  feoffor  be  bound 
by  condition  to  pay  one  hundred  marks  at  a  certain  day,  and  at  the 
day  the  parties  do  account  together,  and  for  that  the  feoffee  or  obligee 
did  owe  20L  to  the  obligor  or  feoffor,  that  sum  is  allowed,  and  the  resi- 
due of  the  hundred  marks  paid,  this  is  a  good  satisfaction  ;  and  yet  the 
202.  was  a  chose  in  action,  and  no  payment  was  made  thereof,  but  by 
*way  of  retainer  or  discharge."  The  authority  cited  for  this  r^^.^oT 
passage,  is,  a  case  to  that  effect  in  tho  Year  Book,  11  Ric.  2,(a)  ^  " 

(a)  The  reference  is  to  Fitx.  Abr.  11  R.  2,  tit.  Barre,  pi.  243, — there  being  do  Year  Book  of 
that  reign.  The  case  was  this  : — "  Debt  upon  obligation,  bearing  date  at  C,  brought  by  executors. 
Tho  defendant  says  that  the  obligation  is  endorsed  upon  eoodition,  that,  if  tho  obligor  pay  100 
marks  at  AVhitiiunday  next  following  after  the  making,  Ao.,  at  another  place  to  the  testator,  then, 
Ac.  And  he  says,  that,  at  the  same  feast,  and  at  C,  the  testator  and  the  defendant  accounted 
together,  and,  because  the  testator  owed  the  defendant  20/.  for  another  contract,  tho  testator 
allowed  the  20/.  in  payment  of  the  100  marks,  and  paid  him  the  100  marks  on  the  day,  Ac.  Judg- 
ment, dbc.  Wfidham  (Serjeant). — Tho  condition  is — if  he  pay — and  he  alleges  no  payment,  and 
M  he  has  (not)  psrformed  the  condition.  £t  non  allocatur.  For,  it  was  said  that  it  was  as  weH 
as  if  he  had  paid  the  testator,  and  the  testator  had  repaid  him.  Wadham. — ^The  payment  was  to 
haire  been  made  at  another  place,  and  not  at  C.     Et  non  allocatur. 

Fitxherbert  refers  to  a  case  in  37  H.  6,  which  is  as  follows:—"  P.  37  H.  6,  fo.  26,  pi.  16.  In  a 
writ  of  debt  npon  an  obligation,  the  plaintiff  counts  by  Laicon,  Ac.  Bo*ff  (Serjeant) : — Artlo  noit, 
because  the  obligation  is  endorsed  with  this  condition,  that,  if  the  defendant  grant  to  the  plaintiff 
tltra  fc»tnm  Pcntecottca  next  coming,  the  rent  and  farm  of  such  a  mill,  to  have  and  perceive  to 
him  until  he  bo  satisfied  and  paid  6/.,  the  obligation  shall  then  lose  its  force;  and,  after  the  obliga- 
rion,  and  before  the  feast  of  Pentecost,  the  defendant  leased  to  tho  plaintiff  the  said  mill  for  term 
of  years,  rendering,  Ac,  and  that  he  (tho  plaintiff)  retained  in  his  hand  so  much  of  the  said  rent 
as  amounted  to  C/.:  verification.  Laicon. — This  plea  is  bad;  for,  the  condition  is,  if  he  grant  the 
farm  and  rent  of  such  a  mill  to  the  plainUff ;  and  he  had  shown  by  his  plea  that  he  has  no  rent 
or  farm  issuing  out  of  the  said  mill  at  the  time ;  for,  the  mill  at  that  time  was  in  his  own  hands  | 
and,  although  he  leased  tho  mill  afterwards,  that  is  not  of  purpose  to  fulfil  {implier)  tho  condition, 
because  the  eondition  is,  if  ho  grant  the  rent  and  farm  of  his  mUI,  by  which  it  is  to  be  understood 
that  the  rent  and  farm  was  in  e«««  at  the  time  of  the  obligation  and  condition ;  and,  if  not^  tha 
condition  is  void,  and  that  confessed  by  him ;  and  also  tho  condition  is,  that  ho  grant  (to  the 
pkdnUff)  to  havo  aud  perceive,  and  ho  has  shown  that  he  cannot  have  and  perceive  iVom  him, 
hot  only  retain.  Whereupon,  as  to  the  first  point,  Nxdhah  (J.)  held  that  the  plea  was  good,  aa 
seemed  to  him ;  for,  although  the  rent  and  farm  were  not  in  et««  at  tho  time  of  the  obligation  and 
condition,  still  they  were  in  e««e  before  the  feast  of  Pentecost,  and  then  that  was  sufficient,  as  it 
socma.  So,  if  the  mill  had  been  leased  for  a  term  of  years,  rendering  by  the  3'ear  40».  before 
this  obligation  and  condition,  and  so  that  at  the  making  of  the  obligation  aud  condition,  the 
termor  had  but  one  year  in  the  mill,  (and)  the  rent  and  farm  of  the  said  year  had  been  granttd 
to  the  plaintiff,  and  afterwards  he  had  made  a  new  lease  of  the  mill  to  anotiier,  rendering  ut  sujprd, 
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*9Qfil  '^^^^^  ^^  Stated  in  RolL  Abr.  Condition  *(E.),  pL  5,  and  trans- 
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lated  in  Vin.  Abr.  Condition  (E.  d.),  pi.  6,  where  the  reason  for 


the  decision  is  said  to  be,  that  « this  is  all  one  as  if  the  obligor  had  paid 
to  the  obligee,  and  ho  had  repaid  him.  This  is  a  payment  ly  way  of 
retainer  "{a)  This  same  case  from  the  Year  Book  was  also  cited  bj  the 
court  in  Hayford  v.  Andrews,  Cro.  Eliz.  697,  and  said  to  be  good  law ; 
for,  that  the  agreement  to  retain  is  as  a  payment,  and  thereby  the  obli- 
gation is  discharged.  And  the  same  view  was  taken  in  the  modern 
cases  cited  at  the  bar,  viz.,  by  Alderson,  B.,  in  Ashby  v.  James,  11 
M.  &  W.  543,t  by  Parke,  B.,  in  Scholey  v.  Walton,  12  M.  &  W.  513,t 
and  by  Tindal,  G.  J.,  in  delivering  the  judgment  of  this  court  in  Clark 
V.  Alexander,  8  Scott,  N.  R.  147,  168. 

But,  although  these  authorities  demonstrate  that  a  settlement  of  an 
account,  in  which  one  item  is  agreed  to  be  set  off  against  another, 
amounts  to  a  payment  of  the  sums  thus  set  off,  yet  there  are  other 
authorities  which  show  that  this  adjustment  of  the  account,  together 
with  the  implied  or  express  promise  to  pay  the  balance,  cannot  be 
regarded  as  an  extinguishment  of  the  original  debt ;  and,  consequently, 
that  it  cannot  be  set  up,  by  a  plea  in  assumpsit,  as  affording,  per  «e,  a 
defence  to  an  action,  but  must  be  treated  in  pleading  as  a  payment.  A 
contrary  view,  indeed,  was  taken  in  the  '^'case  of  Milward  v. 
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Ingram,  2  Mod.  43,  S.  0. 1  Mod.  205, 1  Freem.  196.    There,  in 


an  action  of  indebitatus  assumpsit,  the  defendant  acknowledged  the 
promises  laid  in  the  declaration,  but  pleaded,  that,  afterwards,  and 
before  action  brought,  the  plaintiff  and  he  accounted  together  concern- 
ing divers  sums  of  money,  and  that,  on  the  foot  of  the  account,  he  was 
found  to  be  indebted  to  the  plaintiff  in  SOs. ;  whereupon,  in  considera- 
tion that  the  defendant  promised  to  pay  him  that  sum,  the  plaintiff  like- 
wise promised  to  release  and  acquit  the  defendant  of  all  demands :  and, 
on  demurrer,  this  was  held  a  good  plea :  and  North,  C.  J.,  though  ho 
conceded,(()  that,  if  there  were  but  one  debt  betwixt  the  plaintiff  and 
the  defendant,  entering  into  an  account  for  that  would  not  determine 
the  contract,  expressed  his  opinion,((?)  that,  after  such  an  account  as 
that  stated  in  the  plea,  the  plaintiff  could  never  have  recourse  to  the 
first  contract,  which  was  thereby  merged  in  the  account.  *«If,"  said 
Lord  Chief  Justice  North,  «<A.  sells  his  horse  to  B.  for  10?.,  and, 
there  being  divers  other  dealings  between  them,  they  come  to  an  account 
upon  the  whole,  and  B.  is  found  arrear  5L,  A.  must  bring  his  insimul 
computasset;  for,  he  can  never  recover  on  an  indebitatus  assumpsit'' 

and  then  be  had  granted  to  the  plaintiff  the  said  rent  and  farm  of  another  year,  which  would 
amount  to  6{. — ^woald  not  the  condition  hare  been  performed  ?  Qaati  diceret  tic.  Laicon  denied, 
and  said  he  thought  not :  so  here.  Bat  he  said  the  matter  was  good.  But  as  to  the  second  point, 
he  (Nedhax,  Just  C.  P.)  held  the  condition  to  be  already  performed  well  enough;  for,  it  is 
oommon  for  one  to  have  the  rent  and  farm  by  way  of  receipt  by  another  hand.    Et  adjonrnatur, 

(a)  The  words  in  italics  arc  Lord  Rollx's.  {b)  1  Mod.  206. 

(c)  2  Mod.  41. 
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And  of  the  same  opinipn  were  the  other  three  justices.  Bat  this  opinion 
has  been  since  overruled.  Thus,  in  The  Major  of  Scarborough  v.  But- 
ler,  3  Lev.  237,  ^here^  in  assumpsit  for  602.  as  money  had  and  received 
by  the  defendant  to  the  plaintiffs'  use,  the  defendant  pleaded,  that,  after 
the  promise,  he  and  the  plaintiffs  accounted,  and  on  the  account  the 
defendant  was  found  in  arrear  to  the  plaintiffs  (alloeatu  allocandis)  in 
14Z.  only,  which  he  tendered,  and  they  refused,  and  toujours  prUtj  &c, ; 
and  the  plaintiffa  replied,  that,  on  the  said  account,  the  '^'defend-  r^co/^/v 
ant  was  found  in  arrear  602.,  absqtie  hoCj  that  he  was  found  in  '- 
arrear  142.  only;  on  which  issue  was  joined,  and  found  for  the  plaintiffs, 
with  602.  damages, — ^it  was  moved  to  arrest  the  judgment,  because  it 
appeared  by  the  replication  that  there  had  been  an  accounting  on  the 
contract  declared  upon,  whereby  the  action  and  the  duty  had  been  ex- 
tinguished by  the  account,  and  the  action  ought  to  have  been  brought 
upon  that  only.  But  the  court  gav6  judgment  for  the  plaintiffs,  saying 
that  the  new  promise  on  the  account,  was  only  a  cho%e  in  action  ^  and 
that  one  cho9e  in  action  could  not  be  discharged  by  another  chose  in 
action  of  the  same  nature. 

Again,  in  May  v.  King,  12  Mod.  538,  1  Ld.  Baym.  680,  indebitatus 
assumpsit  was  brought  for  402.,  for  work  done,  and  on  a  quantum  meruit 
for  the  same :  the  defendant  pleaded,  that,  there  being  mutual  dealings 
between  the  plaintiff  and  him,  they  came  to  an  account,  and  that  it  did 
appear  on  the  account  that  the  defendant  was  in  arrear  to  the  plaintiff 
but  52.,  which  he  promised  to  pay  him ;  in  consideration  whereof  the 
plaintiff  did  discharge  him  of  the  said  debt  and  claim :  and,  on  demui>- 
rer,  this  was  held  a  bad  plea.  And,  per  Holt,  C.  J.,  "If  one  bind 
himself  in  a  bond  for  the  payment  of  202.  to  A.  by  a  day  certain,  and 
A.  buy  a  horse  of  the  obligor,  of  the  value  of  202.,  before  the  day,  and 
then  they  two  account  together,  and  202.  is  set  and  agreed  for  the  horse; 
in  an  action  brought  upon  the  bond,  he  cannot  plead  the  general  issue ; 
yet  he  may  plead  solvit  ad  diem,  and  mu%t  not  plead  it  by  way  of  ac- 
county  but  it  must  be  pleaded  according  to  the  operation  ii  has  in  law, 
and  that  is  to  be  a  payment ;  and  so  here.  As,  if  tenant  for  life  grant 
his  estate  to  him  in  reversion,  it  is  a  surrender,  and  must  be  pleaded  as 
such,  and  not  by  way  of  grant :  so,  here,  to  plead  this  by  way  of  ac- 
count, when  the  operation  in  law  is  payment,  will  be  ill.  And,  per  ipsum^ 
— If  ''^ there  be  two  dealers,  and,  without  coming  to  an  account,  rj^nM 
they  agree  to  be  clear  against  one  another,  it  would  not  be  well,  ^ 
without  coming  to  an  account :  and  the  case  quoted  out  of  the  Moderns 
was  the  first  of  this  kind,  and  by  my  consent  shall  be  the  last.  And  to 
plead  it  as  an  account,  is  but  argumentative  ot  payment^  which  is  direct, 
and  therefore  not  to  be  allowed."  On  the  authority  of  this  case,  those 
of  Addcrley  v,  EvaDS,(a)  and  Bolls  v.  Barnes,  1 W.  Blac.  65,  S.  C.  1  Burr. 
0, 1  Ld.  Ken.  391,  per  nom.  Roades  v.  Barnes,  were  decided.  The  case  of 

(a)  Atherley  «.  B?aii8,  Say.  Rep.  269.    1  Ld.  Ken.  250. 
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Adderley  v.  Evans  was  assumpsit  by  an  executor,  for  12Z.,  due  to  the  testa- 
tor for  work  and  labour,  &c. :  plea,  that  the  testator  and  the  defendant 
accounted  together,  and  the  defendant  was  found  in  arrear  121.  and  had 
paid  101.  to  testator,  and  the  remaining  21.  to  plaintilT:  and  this  was  held  a 
bad  plea,  on  demurrer.  This  case  was  followed  by  Rolls  v.  Barnes,  where, 
in  assumpsit,  the  defendant  pleaded  a  stated  account  between  himself 
and  the  plaintiff  before  action  brought,  and  a  balance  in  favour  of  him- 
self, the  defendant,  and  that  the  plaintiff  promised  to  pay  such  balance; 
and  this  was  held  to  be  no  good  plea. 

Without  overruling  the  three  cases  last  mentioned,  it  appears  to  us  to 
be  impossible  to  deny  that  this  plea  is  bad,  unless  it  in  effect  sets  up 
the  allowances  in  account  by  way  of  partial  payments,  and  an  actual 
payment  of  the  residue ;  and  that  it  is  not  enough  to  plead  merely  the 
accounting,  notwithstanding  the  plea  proceeds  to  aver  a  payment  of  the 
balance :  for,  although  there  was  no  such  averment  in  the  plea  which 
M*as  held  bad  in  May  v.  King,  yet  there  was  such  in  Adderley  v.  Evans ; 
and,  in  Rolls  v.  Barnes,  the  balance  on  the  accounting  was  in  favour  of 
the  defendant. 

^oAQ-i       *The  question,  therefore,  is,  whether  the  plea  in  the  present 
"-*  case  can  be  regarded  as  treating  the  allowances  in  account  as 
partial  payments. 

The  passage  cited  at  the  bar,  from  Com.  Dig.,  Pleader  (G.  2),  and 
the  case  of  Richardson  v,  Rickman,  stated  in  Kearslake  v.  Morgan,  5 
T.  R.  518,  and  the  dictum  of  Parke,  B.,  in  Smith  v.  Page,  16  M.  & 
W.  686,  687,t  ^^^  i^  favour  of  the  plea.  And  it  should  be  observed, 
that,  in  Adderley  v.  Evans,  and  in  Rolls  v.  Barnes,  no  satisfactory  reason 
is  suggested  why  the  plea  should  not  be  regarded  as  amounting  to  a  plea 
of  payment.  It  is  certainly  convenient  to  plead  it  in  the  present  shape, 
rather  than  to  plead  it  directly  as  a  plea  of  payment ;  because  it  explains 
to  the  plaintiff*  in  what  way  the  defendant  proposes  to  contend  that  the 
payment  has  taken  place.  And,  if  it  should  be  objected  that  the  plea 
ought  to  have  stated  with  particularity  the  counter-claims,  on  the  allow- 
ance of  which  it  is  intended  to  insist,  the  answer  is,  that,  in  many  cases, 
the  so  doing  would  lead  to  great  and  inconvenient  length  and  complexity 
of  pleading. 

On  the  whole,  therefore,  we  think  the  plea  is  sufficient,  and  that  our 
judgment  ought  to  be  for  the  defendant. 

Judgment  for  the  defendant. 


Nov.  25.  The  issues  of  fact  were  tried  before  Wilde,  C.  J.,  at  the 
sittings  in  London,  after  Michaelmas  term,  1849,  when  a  verdict  was 
found  for  the  plaintiff*  upon  all  of  them^  with  damages  contingently 
assessed  at  430h 
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Upon  the  taxation  of  costs,  the  master  allowed  tho  defendant  the 
costs  of  the  demurrer,  and  also  the  general  costs  of  the  cause  (exclusive 
of  the  costs  of  the  *issues  of  fact),  on  the  ground  that  he  had  r^qno 
9U€ceeded  upon  an  issue  which  went  to  the  whole  cause  of  action.  ^ 
Tho  plaintiff  claimed  to  be  entitled  to  the  costs  of  the  issues  of  fact 
which  had  been  found  for  him :  but  the  master  refused  to  allow  them, 
inasmuch  as  none  had  been  found  for  the  defendant. 

WiUeSy  on  a  former  day  in  this  term,  moved  for  a  rule  calling  upon 
the  defendant  to  show  cause  why  the  taxation  should  not  be  reviewed. 
He  contended,  upon  the  authority  of  Bird  r.  Higginson,  5  Ad.  &  E.  88 
(E.  C.  L.  R.  vol.  31),  6  N.  &  M.  799,  that  the  plaintiff  was  entitled  to 
the  costs  of  the  trial  on  the  issues  on  which  he  had  succeeded;  admitting, 
at  the  same  time,  that  that  case  had  been  considered,  and  deliberately 
overruled,  by  the  Court  of  Exchequer,  in  two  recent  cases,  viz.,  Part- 
ridge r.  Gardner,  4  Exch.  303,t  7  D.  &  L.  106,  and  IIowcU  v.  Rodbard, 
4  Exch.  309,t  ^  Lowndes,  M.  &  P.  547.  [Maule,  J.,  referred  to  Clarke 
V.  Allatt,  4  Com.  B.  335  (E.  C.  L.  R.  vol.  56),  where  this  court  adopted 
the  view  taken  in  Bird  r.  Higginson,  but  which  case  was  not  noticed  in 
the  cases  in  the  Exchequer.]     A  rule  nisi  having  been  granted, 

John  Qray  showed  cause. — The  master  was  right  in  disallowing  to 
the  plaintiff  the  costs  of  the  trial  of  the  issues  of  fact.  The  Court  of 
Exchequer,  in  the  two  cases  referred  to, — Partridge  v.  Gardner,  and 
Howell  V.  Rodbard, — overruling  the  case  of  Bird  v,  Higginson,  expressly 
decide  that  a  plaintiff,  under  circumstances  like  the  present,  is  r^coni 
not  entitled  to  costs  under  the  *statute  of  Gloucester  (6  Edw.  ^ 
1,  c.  1),  and  that  the  statute  4  Ann.  c.  16,  s.  5,  does  not  apply  where 
the  plaintiff  succeeds  upon  all  the  issues  in  fact.  The  question,  there- 
fore, will  be,  whether  the  statute  of  Anne  does  or  does  not  give  the 
plaintiff  costs.  In  the  earliest  case  upon  this  subject,  Yates  v.  Gun, 
Barnes,  141,  this  court  determined  that  a  plaintiff  who  succeeded  upon 
an  issue  in  fact,  was  entitled  to  the  costs  of  that  issue,  although  the 
defendant  succeeded  upon  an  issue  in  law :  no  reasons,  however,  are 
given  for  that  conclusion.  In  the  next  case,  Cooke  v.  Sayer,  2  Burr. 
763,  2  Wills.  85,  the  Court  of  King's  Bench  arrived  at  the  opposite 
result,  upon  exactly  the  same  state  of  facts;  though  it  must  be  admitted 
that  the  reasons  given  by  Lord  Mansfibld  are  not  very  satisfactory. 
The  case  of  Bird  v.  Higginson  is  the  next  in  order :  there,  to  a  decla- 
ration in  two  counts,  the  defendant  pleaded  two  pleas  to  the  first  count, 
and  one  to  the  second  count.  Issues  were  joined  on  one  plea  to  the 
first  count,  and  on  the  plea  to  the  second  count :  the  other  plea  to  the 
first  count  was  demurred  to.  The  plaintiff  took  tho  issues  of  fact  to 
trial,  and  a  verdict  was  found  for  him  on  the  issue  on  the  first  count, 
and  damages  assessed,  and  for  the  defendant  on  the  issue  on  the  second 
count.  Afterwards,  on  demurrer  to  the  other  plea  to  the  first  count, 
the  defendant  had  judgment.     The  Court  of  Queen's  Bench, — in  oppo- 
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sition  to  the  decision  in  Cooke  v.  Sayer, — held  that  the  plaintiff  was 
entitled  to  all  the  costs  of  the  trial  on  the  issue  on  which  he  had  suc- 
ceeded, including  (in  addition  to  the  pleadings)  the  briefs,  witnesses,  &c. 
Lord  Dbnman,  in  delivering  the  judgment  of  the  court, — adrerting  to 
the  4  Ann.  c.  16,  s.  5,  and  observing  upon  Jones  v.  Davies,  Darnes, 
140,  Bartlet  v.  Spooner,  Bull.  N.  P.  835,  Barnes,  461,  Dayrell  r. 
^o^-^  *Brigg8,  Bull.  N.  P.  335,  Duberley  v.  Page,  2  T.  R.  391, 
"^"^J  Benett  v.  Coster,  1  B.  &  B.  465  (E.  0.  L.  K.  vol.  5),  4  J.  B. 
Moore,  110  (E.  C.  L.  R.  vol.  16),  and  Hart  v.  Cutbush,  2  Dowl.  P.  C. 
456, — there  says :  <'  These  cases  show  that  the  construction  and  the 
practice  on  the  statute  of  Ann.  has  been,  to  give  the  plaintiff  his 
costs  on  the  issues  found  for  him,  whether  they  be  issues  of  fact  or 
issues  of  law,  even  though,  upon  the  other  issues,  the  judgment  be 
such  as  that  the  defendant  has  judgment  on  the  whole  record."'  Clarke 
V.  AUatt,  4  Com.  B.  885  (E.  C.  L.  R.  vol.  66),  merely  follows  Bird 
V.  Higginson.  Then  come  the  cases  of  Partridge  v,  Gardner,  4  Exch. 
a03,t  7  D.  A;  L.  106,  and  Howell  v.  Rodbard,  4  Exch.  309,t  1  Lowndes, 
M.  &  P.  547,  distinctly  and  deliberately  overruling  Bird  v.  Higginson. 
In  Partridge  v.  (jrardner,  to  a  declaration  in  assumpsit  the  defendant 
pleaded  several  pleas  upon  which  issues  were  joined,  and  also  a  plea  to 
which  the  plaintiff  demurred :  the  issues  in  fact  were  tried,  and  found 
for  the  plaintiff,  and  afterwards,  judgment  was  given  for  the  defendant 
on  the  demurrer, — the  court  holding  the  declaration  insufficient :  and  it 
was  held,  that  the  plaintiff  was  not  entitled,  under  the  4  Ann.  c.  16,  s. 
5,  to  the  costs  of  the  issues  found  for  him,  as  no  issue  in  fact  had  been 
found  for  the  defendant  also.  Platt,  B.,  in  delivering  tKe  judgment 
of  the  court,  says:  "A  plaintiff's  right  to  costs  in  an  action  of  assump- 
sit, is  derived  either  from  the  statute  of  Gloucester,  6  Edw.  1,  c.  1,  s.  2, 
or  the  4  Ann.  c.  16,  s.  5.  As,  however,  the  plaintiff  in  this  action  has 
not  recovered  damages,  he  is  not  entitled  under  the  statute  of  Glou- 
cester; and,  as  all  the  issues  in  fact  have  been  found  for  him,  the  con- 
struction which,  in  Richmond  v.  Johnson,  7  East,  583,  Lord  Ellen- 
BOROUQH  and  the  rest  of  the  judges  of  the  King's  Bench  unanimously 
*^nfi1  P^*"  ^^  *^®  ^^  section  of  the  4  Ann.  c.  16,  ♦and  which,  since  the 
^  decision  of  that  case,  until  that  of  Bird  v,  Higginson,  has  been 
invariably  adopted,  equally  excludes  him  from  any  right  to  costs  under 
that  section.  All  the  authorities  adduced  in  the  judgment  of  the  Court 
of  King's  Bench  in  Bird  v.  Higginson,  as  bearing  upon  the  question  of 
the  plaintiff's  right  to  costs  under  the  statute  of  Anne,  except  Yates  v. 
Gun,  Barnes,  141,  are  consistent  with  that  construction.  In  Cooke  r. 
Sayer,  2  Burr.  753,  2  Wils.  85,  the  defendant  did  not  obtain  a  verdict 
on  any  issue  in  fact,  but  was  entitled  to  judgment  on  the  whole  record. 
The  court,  therefore,  consistently  with  the  above-mentioned  construction, 
held  that  the  plaintiff  was  not  entitled  to  the  costs  of  the  trial.  In 
Jones  V.  Davies,  Barnes,  140,  some  issues  in  fact  were  found  for  the 
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defendant.  The  plaintiff  was,  under  tbe  5th  section,  entitled  to  tax  and 
deduct  the  costs  of  the  issues  found  for  him.  In  Sartlett  v.  Spooner^ 
Bull.  N.  P.  335,  Barnes,  461,  the  plaintiff  was  not  entitled  to  the  de- 
duction, as  a  verdict  had  not  been  found  for  him  upon  any  issue.  Issues 
in  fact  were  found  for  the  defendants  in  Benett  v.  Coster,  1  B.  &  B.  465 
(E.  C.  L.  R.  vol.  5),  4  J.  B.  Moore,  110  (E.  C.  L.  R.  vol.  16),  Hart  v. 
Cutbush,  2  Dowl.  P.  C.  456,  The  Duke  of  Newcastle  v.  Green,  cited  in  that 
case,  Othir  v.  Calvert,  1  Bing.  275  (E.  C.  L.  R.  vol.  8),  8  J.  B.  Moore,  289 
(E.  C.  L.  R.  vol.  17),  and  Spencer  v.  Hamerton,  4  Ad.  &  E.  413  (E.  C. 
L.  R.  vol.  31),  6  N.  &  M.  22 ;  and  for  the  plaintiffs  in  the  replevin,  in 
YoUum  V.  Simpson,  2  B.  &  P.  368,  Bright  v.  Jackson,  Barnes,  144| 
Dodd  V.  Joddrell,  2  T,  R.  236,  and  Brooke  v.  Willet,  2  H.  Blac.  435. 
In  Duberlej  t;.  Page,  2  T.  R.  891,  the  plaintiff  was  entitled  under  the  first 
provision  of  the  5th  section,  which  relates  to  issues  in  law  only.  The  appli* 
cation  in  Vivian  v.  Blake,  11  East,  263,  must  have  been  for  the  general 
*co8ts.  Vivian  was  clearly  entitled  to  the  deduction  of  the  costs  r^onn 
of  the  issue  found  in  his  favour.  To  this  consistent  collection  of  ^ 
authorities,  the  case  of  Yates  v.  Gun, — which,  if  correctly  reported  by 
Barnes,  was  substantially  overruled  by  the  Court  of  King's  Bench  in 
Richmond  v.  Johnson, — was,  before  the  decision  in  Bird  t;.  Higginson, 
alone  opposed."  [Williams,  J. — It  seems  somewhat  singular  to  say 
that  a  plaintiff  shall  be  in  a  better  position,  with  reference  to  costs,  if 
he  fails  upon  one  or  more  issues  in  fact,  than  if  he  is  successful  upon 
them  all.  Jeryis,  C.  J. — The  Court  of  Exchequer  do  not  advert  to  the 
case  in  this  court,  confirming  Bird  v.  Higginson, — Clarke  v.  Allatt,  4 
Com.  B.  335  (E.  C.  L.  R.  vol.  56) ;  nor  do  they  seem  to  have  entered 
into  any  discussion  of  the  terms  of  the  statute  of  Anne.]  In  Howell  v, 
Rodbard,  4  Exch.  309,t  1  Lowndes,  M.  &  P.  547,  the  declaration  con- 
tained two  counts,  each  for  an  injury  to  the  reversion, — the  first  count, 
for  damage  to  the  surface  of  the  land,  the  second,  for  damage  to  the 
foundation  of  a  house.  The  defendant  pleaded, — ^first,  not  guilty, — 
secondly,  to  both  counts,  nul  tiel  reversion, — thirdly,  to  the  first  count, 
a  justification  under  a  mining  lease,  to  which  there  was  a  replication, 
demurrer,  and  judgment  thereon  for  the  defendant, — ^fourthly,  to  both 
counts,  the  statute  of  limitations, — ^fifthly,  a  plea  as  to  which  the  jury 
were  discharged  by  consent :  there  was  also  a  new  assignment,  with  a 
plea  of  not  guilty.  At  the  trial  there  was  a  verdict,  on  not  guilty  as  to 
part  of  the  first  count,  for  the  plaintiff,  with  1402.  contingent  damages, 
and,  as  to  the  residue  of  the  first  and  second  counts,  for  the  defendant ; 
on  the  plea  denying  the  reversion,  and  as  to  the  plea  of  the  statute  of 
limitations,  as  to  both  counts,  for  the  plaintiff;  and  upon  the  new  as- 
signment, the  verdict  was  for  the  defendant.  And  Parke,  B.,  in 
delivering  the  judgment  of  the  court,  said :  «  The  *case  differs  pjicoaq 
both  from  that  of  Bird  v.  Higginson  and  Partridge  v.  Gardner :  ^ 
from  the  former,  because  there  tbe  only  issue  on  the  trial,  as  to  one 
vol.  X. — 26 
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cause  of  action,  that  in  the  first  coant^was  found  for  the  plaintiff;  from 
the  latter,  because  in  it  all  the  issues  on  the  trial  were  found  for  the 
plaintiff.  We  adhere  to  our  decision  in  the  case  of  Partridge  r.  Gardner, 
which  we  are  satisfied  was  perfectly  correct.  The  plaintiff  can  recover 
costs  only  under  the  statute  of  Gloucester,  as  part  of  the  damages,  or 
under  the  statute  of  Anne,  s.  5,  where  there  are  double  pleas.  Here, 
he  has  no  right  under  the  statute  of  Gloucester  as  to  the  part  on  which 
damages  were  assessed,  as  he  cannot  have  judgment  for  thoso  damages 
on  that  part ;  nor,  as  to  that  part,  under  the  statute  of  Anne,  because  th^ 
plaintiff  has  succeeded  on  the  trial  on  all  the  issues  as  to  that  part  of  the 
count ;  and,  according  to  the  construction  put  by  the  cases  on  that  statute, 
it  only  applies  where  the  defendant  succeeds  on  some  one  issue  which  en- 
titles him  to  judgment  on  the  whole  record ;  that  is,  as  to  all  the  causes 
of  action,  or  any  one  of  them,  to  which  there  is  double  pleading,  that  is 
by  way  of  punishment  for  improper  double  pleading :  for,  if  the  plaintiff 
succeeds  as  to  the  whole  of  the  causes  of  action,  or  one,  his  only  claim  is 
under  the  statute  of  Gloucester.  Here,  the  plaintiff  succeeds  on  all  the 
issues  as  to  part  of  the  first  count,  but  fails  on  the  demurrer,  and  can  have 
no  judgment  on  that  part  of  the  first  count  to  recover  his  damages,  and 
no  costs  as  to  that  part  of  the  first  count.  But,  to  the  second  count,  and 
part  of  the  first,  there  is  double  pleading,  and  the  defendant  has  suc- 
ceeded on  the  first  issue  as  to  part  of  the  first,  and  as  to  the  second  count, 
and  the  plaintiff  has  obtained  a  verdict  on  the  issues  on  two  other  special 
pleas  to  the  same  cause  of  action ;  therefore,  as  to  part  of  the  first,  and 
the  second  county  it  is  a  case  of  double  pleading,  and,  as  to  that  part  of 
^oQQ-|  ^the  first,  and  the  second  count,  the  plaintiff  is  entitled  to  the 
-^  costs  of  the  special  pleas,  under  the  statute  of  Anne,  not  confined 
to  the  mere  costs  of  the  pleadings,  but  including  a  portion  of  the  expenses 
of  briefs  and  witnesses,  according  to  the  rule  laid  down  in  Hart  v.  Cutbush 
and  Spencer  v.  Hamerton."  [Jbrvis,  C.  J. — There,  again,  the  terms 
of  the  statute  of  Anne  do  not  seem  to  be  at  all  adverted  to.]  The  court 
had  their  attention  drawn  to  that  statute,  and  must  have  considered  it. 
Partridge  v.  Gardiner  and  Howell  v.  Eodbard  are  founded,  in  part,  upon 
a  class  of  cases,  of  which  Richmond  v.  Johnson,  7  East,  583,  was  the 
first.  It  was  there  held,  that,  if  there  be  a  certificate  against  any  more 
eosts  than  damages,  upon  the  statute  43  Eliz.  c.  6,  s.  2,  the  plaintiff 
shall  not  have  the  costs  of  the  double  pleas  on  which  all  the  issues  were 
found  for  him,  although  the  judge  has  not  certified,  under  the  statute  4 
Ann.  c.  16,  s.  5,  that  the  defendant  had  probable  cause  to  plead  the 
several  special  matters ;  that  section,  which  says,  that,  « if  a  verdict  be 
found  on  any  issue  for  the  plaintiff,  costs  shall  be  given,  &c.,  unless  the 
judge  who  tried  the  cause  shall  certify,''  &c.,  only  applying  to  cases 
where  one  at  least  of  the  special  pleas  is  found  for  the  defendant,  which 
would  entitle  him  to  the  general  costs.  Lord  Ellenborouqh  says  : 
<«  The  statute  of  Anne  m^ant  to  give  an  advantage  to  a  defendant,  of 
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pleading  several  matters;  though,  in  so  doing,  it  provided  that  such  pri- 
vilege should  not  be  exercised  vexatiouslj  to  the  plaintiff:  therefore  it 
says,  that,  if  any  issue  Bhall  be  found  for  the  plaintiff,  he  shall  have 
coats,  &c.,  unless,  &c. ;  by  which  I  understand,  that,  if  any  one  or  more 
of  several  issues  be  found  for  the  plaintiff,  the  rest  being  found  for  the 
defendant,  the  plaintiff  shall  have  his  costs  of  those  pleas  found  for  him, 
unless  the  judge  '''shall  certify,  &c.  This  was  to  check  a  •super- 
fluity of  pleading,  and  was  necessary  to  be  introduced  where  any 
one  bar  was  found  for  the  defendant,  which  would  give  him  the  general 
costs  of  the  cause,  except  for  this  provision:  but,  where  all  the  issues 
were  found  for  the  plaintiff,  he  did  not  want  any  new  provision  to  give 
him  the  costs  of  the  pleadings.  And  this  shows  that  the  statute  of  Anne 
was  not  meant  to  apply  to  such  a  case.  Where,  indeed,  the  case  is  within 
the  5th  section  of  that  statute,  as,  if,  upon  demurrer  joined,  the  matter 
be  judged  insufficient,  the  costs  are  in  the  discretion  of  the  court  only 
as  to  the  quantum  ;  that  is,  to  be  taxed  by  the  proper  officer,  as  in  other 
cases ;  or,  if  a  verdict  be  found  upon  any  issue  for  the  plaintiff,  &c.,  which 
is  to  be  understood  in  the  sense  I  have  before  mentioned — <  unless  the 
judge  who  tried  the  said  issue  shall  certify,'  &c. ;  and  in  that  case  the 
defendant  shall  be  exempted  from  the  costs  of  those  issues  found  for  tha 
plaintiff,  which  he  would  otherwise  have  been  obliged  to  pay."  That 
view  has  been  adopted  in  many  later  cases.  The  statute  of  Anne,  upon 
which  the  question  arises,  speaks  only  af  issues  oifacL  The  4th  section 
enables  <<  any  defendant  or  tenant  in  any  action  or  suit,  or  any  plaintiff 
in  replevin,  in  any  court  of  record,  with  the  leave  of  the  same  court,  to 
plead  as  many  several  matters  ther-eto  as  he  shall  think  necessary  for  his 
defence.''  And  the  5th  section  provides,  <<  that,  if  any  such  matter  shall, 
upon  a  demurrer  joined,  be  judged  insufficient,  costs  shall  be  given  at  the 
discretion  of  the  court ;  or,  if  a  verdict  shall  be  found,  upon  any  issue  in 
the  said  cause,  for  the  plaintiff  or  demandant,  costs  shall  be  also  given  in 
like  manner,  unless  the  judge  who  tried  the  said  issue,  shall  certify  that 
the  said  defendant  or  tenant,  or  plaintiff  in  replevin,  had  a  probable  cause 
to  plead  such  matter  which  upon  the  said  issue  shall  be  found  against 
him*''  When  it  speaks  of  a  verdict  upon  *any  issue,  the  statute  r^eo-i-i 
evidently  means  any  issue  in  fact.  [Williams,  J. — The  statute  '- 
of  Anne  applies  only  to  cases  where  the  defendant  obtains  judgment  upoQ 
the  whole  record, — where,  but  for  the  statute,  the  plaintiff  would  be  en- 
titled to  no  costs.  If  that  be  so,  it  distinguishes  Bichmond  t^.  Johnson, 
Hart  V.  Cutbush,  and  that  class  of  cases,  from  Bird  v,  Higginson,  and 
shows  that  the  latter  was  well  decided.]  That  is  directly  contrary  to 
the  decision  of  the  Court  of  Exchequer  in  Partridge  v.  Gardner  and 
Howell  r.  Bodbard. 

WHleSy  in  support  of  his  rule. — However  conflicting  and  contradictory 
may  be  the  decisions  in  the  other  courts  upon  this  subject,  those  of  this 
court  have  been  uniformly  consistent.     The  ruling  of  this  court  in  Yates 
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V.  Gun,  Barnes,  141,  was  adopted  by  the  Court  of  King's  Bench  in 
Bird  V.  Higginson,  6  Ad.  &  E.  88  (E.  C.  L.  R.  vol.  81),  6  N.  &  M.  797, 
overruling  the  previous  decision  of  their  own  court,  in  Cooke  v.  Sayer, 
2  Burr.  753,  2  Wils.  85 ;  and  Yates  v.  Gun  and  Bird  v.  Higginson  were 
again  acted  upon  in  this  court,  in  Clarke  v.  AUatt,  4  Com.  B.  335  (E. 
C.  L.  R.  vol.  56).  The  rule  as  to  dealing  with  conflicting  authorities, 
is  aptly  stated  by  Bbst,  C.  J.,  in  a  case  of  Newton  v.  Cowie,  4  Bingh. 
284,  241  (E.  C.  L.  R.  vols.  18,  15),  12  J.  B.  Moore,  457  (E.  C.  L.  R. 
vol.  22).  <<  If,"  he  says,'  <<  the  authorities  are  consistent,  we  are  bound 
by  them,  even  although  our  own  minds  do  not  approve  the  principles  on 
which  they  rest.  There  would  otherwise  be  no  certain  rule  which  could 
be  known  to  those  who  are  required  to  conform  to  the  law.  If  the 
decisions  are  contradictory,  we  are  to  consider  the  reasons  given  for 
them  by  those  who  pronounced  them.  If  our  predecessors  have  given 
no  reasons  for  their  judgment,  or  the  reasons  given  for  conflicting  judg- 
ments are  equally  unsatisfactory,  we  are  to  put  that  construction 
^qioi  *^^  ^^  statutes  which  our  own  unfettered  judgment  induces  us  to 

^  think  the  legislature  intended  should  be  put  on  them."  It  is  a 
fallacy  to  suppose  that  the  Court  of  Exchequer,  in  coming  to  the  conclu- 
sion they  did  in  Partridge  v.  Gardner  and  Howell  v.  Rodbard,  proceeded 
only  upon  the  statute  of  Anne.  The  ground  they  proceed  upon,  is 
stated  distinctly  and  at  large,  so  as  to  leave  no  room  for  doubt :  it  rests 
entirely  upon  the  decision  of  Lord  Ellenborough  in  Richmond  v. 
Johnson,  7  East,  588.  In  that  case,  there  were  several  issues  of  fact^ 
none  of  law :  the  plaintiff  recovered  upon  all  the  issues ;  but  he  was 
barred  of  his  costs,  by  a  certificate  under  the  48  Eliz.  c.  6,  s.  2.  There 
was,  therefore,  no  necessity  for  pronouncing  any  decision  as  to  whether 
or  not,  if  there  had  been  a  demurrer  on  the  record,  going  to  the  whole 
cause  of  action,  and  judgment  thereon  for  the  defendant,  the  case  would 
have  been  different.  Partridge  v,  Gardner  evidently  proceeds  upon  a 
mistaken  notion  of  what  was  really  decided  in  Richmond  v.  Johnson. 
Suppose  there  were  one  issue  in  fact,  and  fifteen  demurrers,  and  the  issue 
in  fact  were  found  for  the  defendant,  and  the  plaintiff  succeeded  upon 
all  the  demurrers, — if  the  decision  of  the  Court  of  Exchequer  in  Par- 
tridge V,  Gardner  be  correct,  the  plaintiff  would  be  entitled  to  no  costs, 
unless  there  is  a  distinction  in  this  respect  between  issues  of  fact  and 
of  law.  There  is  nothing  in  the  statute  of  Anne  to  warrant  any 
such  distinction;  nor  is  there  in  principle  any  distinction  between 
pleadings  which  are  bad  in  law  and  those  which  arc  false  in  fact.  The 
reasoning  of  the  court  in  Bird  v.  Higginson  has  never  been  successfully 
impeached. 

Jbrvis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute, 
^o-iq-i  ^f  this  case  were  wanting  in  ^authority,  it  might  have  been  neces- 

^  sary  to  enter  more  fully  upon  a  consideration  of  the  proper  con- 
Btruction  to  be  put  upon  the  statute  of  Anne.     But,  for  the  purpose  of 


10  C0M3I0N  BENCH.    (1  J.  SCOTT.)  313 

dtBposing  of  this  rule,  it  strikes  me  that  we  may  well  abstain  from  that 
course, — though  I  will  presently  very  briefly  advert  to  the  provisions 
of  that  statute.  So  far  as  concerns  this  court, — seeing  how  important 
it  is  to  adhere  to  settled  rules  upon  the  construction  of  statutes  relating 
to  costs, — I  think  we  are  justified  in  adhering  to  the  decision  in  Clarke 
V.  Allatt,  even  though  our  so  doing  should  have  the  effect  of  indirectly, 
or  even  directly,  overruling  a  considered  judgment  of  the  Court  of 
Exchequer ;  more  especially  as  I  cannot  help  thinking  that  that  court 
would  have  hesitated  to  overrule  the  case  of  Bird  v,  Higginson,  if  their 
attention  had  been  called  to  the  fact  that  they  were  also  overruling  the 
case  of  Clarke  v.  Allatt.  It  is  impossible  to  arrive  at  the  conclusion 
we  arrive  at  in  this  case,  without  seeing  that  wo  do  in  fact  distinctly, — 
so  far,  at  least,  as  this  court  is  concerned,— overrule  Partridge  v.  Gardner 
and  Howell  t^.  Rodbard :  it  will  be  necessary,  therefore,  to  examine  the 
authorities,  as  well  as  the  statute  itself  upon  which  they  profess  to  be 
founded,  in  order  to  see  that  we  arrive  at  a  right  conclusion.  It  has 
been  well  observed  by  Mr.  WilleSj  that  the  decisions  in  this  court  have 
been  uniform  and  consistent.  In  Yates  v.  Gun, — which  is,  I  believe, 
the  earliest  case  upon  the  subject, — this  court  decided,  that,  under  cir- 
cumstances like  those  of  the  present  case,  the  plaintiff  was  entitled  to 
costs.  And,  in  Clarke  v.  Allatt,  they  decided  in  accordance  with  that 
view.  Yates  v.  Gun  was  followed  by  Bird  v.  Higginson,  where  the 
Court  of  Queen's  Bench  overruled  a  case  of  Cooke  v.  Sayer,  a  decision 
of  their  own  court,  which  they  deemed  not  satisfactory.  I  was  r^q^j^ 
concerned  in  Bird  v.  Higginson,  '''and  I  know  that  the  greatest  ^ 
attention  was  paid  to  the  case  by  Littlbbale,  J.,  by  whom  the  judg- 
ment was  prepared.  Richmond  v.  Johnson,  and  a  similar  case  of 
Hovard  v.  Cheshire,  Say.  Rep.  260,  were  there  treated  by  the  court 
as  wholly  inapplicable  to  the  question  before  them :  those  cases  decided, 
that,  where  a  plaintiff  is  entitled  to  judgment  upon  the  whole  record, 
but,  by  reason  of  some  collateral  matter,  such  judgment  gives  him  no 
costs,  he  is  not  entitled  to  costs  under  the  statute  of  Anne.  I  think 
the  case  of  Richmond  v.  Johnson  does  not  bear  the  construction  which 
the  Court  of  Exchequer  have  put  upon  it.  They  say  that  the  conclu- 
sion drawn  in  Bird  v.  Higginson  is  not  warranted  by  the  cases,  and  is 
opposed  to  the  established  construction  of  the  statute  of  Anne;  and  that, 
according  to  that  construction,  a  plaintiff  is  not  (under  the  statute  of 
Anne)  entitled  to  the  costs  of  issues  in  fact  found  for  him,  unless  some 
issue  in  fact  has  been  found  for  the  defendant  also.  It  seems  to  me 
that  that  argument  received  the  correct  answer,  in  what  fell  from  my 
brother  Williams  in  the  course  of  this  discussion.  If  the  statute  of 
Anne  is  applicable  only  to  cases  where  the  plaintiff  independently  of 
that  statute  would  get  no  costs,  it  follows  that  the  plaintiff  in  the  case 
of  Richmond  v.  Johnson  could  not  have  been  entitled  to  costs  under  it ; 
because,  he  had  his  judgment  upon  all  the  issues^  and  consequently 
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woald  have  had  his  costs,  but  for  the  certificate  \?hich  deprived  him  of 
the  benefit  of  the  statute  of  Gloacester.  That  clearly  shows  that  Rich* 
inond  V.  Johnson  has  no  bearing  whatever  upon  the  cases  of  Partridge 
t;.  Gardner  and  Howell  r.  Rodbard.  And  there  is  nothing  in  the  statute 
that  is  inconsistent  with  this  view.  The  4th  section  enacts  that  it  shall 
^Q-ir*i  ^®  lawful  for  any  defendant  '^'or  tenant  in  any  action  or  suit,  or 

-*  for  any  plaintiff  in  replevin,  in  any  court  of  record,  with  the 
leave  of  the  same  court,  to  plead  as  many  several  matters  thereto  as  he 
shall  think  necessary  for  his  defence.  And,  to  prevent  a  multiplicity 
of  frivolous  pleas,  the  fifth  section  provides,  « that,  if  any  such  matter 
shall,  upon  a  demurrer  joined,  be  judged  insufficient,  costs  shall  be  given 
at  the  discretion  of  the  court ;  or,  if  a  verdict  shall  be  found,  upon  any 
issue  in  the  said  cause,  for  the  plaintiff  or  demandant,  costs  shall  be 
also  given  in  like  manner,  unless  the  judge  who  tried  the  said  issue, 
shall  certify  that  the  said  defendant  or  tenant,  or  plaintiff  in  replevin, 
had  a  probable  cause  to  plead  such  matter  which  upon  the  said  issue 
shall  bo  found  against  him."  In  other  words,  a  defendant  who  chooses 
to  plead  frivolous  pleas,  must  pay  the  costs  occasioned  by  his  so  doing, 
even  though  he  has  judgment  on  other  issues,  which  go  to  the  whole 
cause  of  action.  For  these  reasons,  it  seems  to  me  that  the  true  con- 
struction of  the  statute  of  Anne  well  warrants  the  decision  in  Bird  r. 
Higginson  and  Clarke  v.  Allatt ;  and  that  the  cases  upon  which  the 
Court  of  Exchequer  rely  in  Partridge  v,  Gardner  and  Howell  v.  Rod- 
bard, do  not  justify  the  conclusion  they  there  came  to.  Upon  principle, 
therefore,  as  well  as  upon  authority,  I  think  we  do  no  violence  to  the 
statute  in  making  the  rule  to  review  the  taxation  in  this  case  absolute. 

Williams,  J. — I  am  of  the  same  opinion.  The  case  of  Bird  v.  Hig- 
ginson was  very  fally  considered :  and  it  seems  to  me  that  the  decision 
which  the  Court  of  Queen's  Bench  there  came  to,  was  one  which  was 
alike  called  for  by  good  sense  and  propriety,  and  justified  by  the  words 
of  the  statute  of  Anne ;  and  it  was  deliberately  recognised  and  acted 
*21fil  "P^^  ^^  ^^^®  court  in  *Clarke  v,  Allatt.     Since  then,  the  Court 

^  of  Exchequer,  in  two  cases,  -without,  it  seems,  having  had  their 
attention  called  to  Clarke  v,  Allatt,  have  overruled  the  decision  of  the 
Queen's  Bench  in  Bird  v,  Higginson.  The  question  now  is,  whether  we 
ought  to  be  induced  to  abandon  the  view  adopted  by  us  in  Clarke  v. 
Allatt.  I,  for  one,  should  not  for  a  moment  have  hesitated  to  do  so,  if 
I  felt  that  the  Court  of  Exchequer,  in  the  cases  referred  to,  viz.  Par- 
tridge t;.  Gardner,  and  Howell  v.  Rodbard,  had  pointed  out  any  fallacy 
in  the  reasoning  which  led  the  Court  of  Queen's  Bench  to  the  conclu- 
sion they  came  to  in  Bird  v.  Higginson,  or  any  passage  in  the  statute  of 
Anne  which  they  had  inadvertently  overlooked.  But,  to  my  mind,  the 
judgments  in  Partridge  v.  Gardner  and  Howell  t;.  Rodbard  present  no 
reason  at  all  why  we  should  not  adhere  to  the  consistent  authorities  of 
the  Court  of  Queen's  Bench  and  this  court. 
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Talfourd,  J. — I  am  of  the  same  opinion.  The  snggostion  thrown  out 
by  mj  brother  Williams  in  the  course  of  the  argument,  satisfies  me  that 
ererj  word  of  the  statute  of  Anne  will  be  given  e£fect  to,  by  holding  it 
to  apply  to  all  cases  where  there  has  been  double  pleading, — whether 
the  plaintiff  does  or  does  not  fail  upon  any  issue  of  fact.  It  seems  to  me 
to  be  quite  obvious  that  the  conclusion  to  which  the  Court  of  Exchequer 
came  in  the  two  cases  to  which  we  are  called  upon  to  subscribe,  is  one 
which  never  could  have  been  contemplated  by  the  legislature,  and  tibat 
there  are  no  words  in  the  statute  that  necessarily  require  such  a  con- 
struction. With  the  greatest  respect,  which  we  must  at  all  times  feel 
for  a  considered  judgment  of  the  Court  of  Exchequer,  I  think  the  rea- 
sons they  have  assigned  for  overturning  the  case  of  Bird  v.  Higginson 
are  not  ^satisfactory,  and  therefore  that  we  are  bound  to  adhere  r^qiir 
to  the  uniform  decisions  of  this  court,  which  accord  with  the  view  '- 
taken  by  the  Court  of  Queen's  Bench  in  that  case. 

Rule  absolute.(a) 

(a)  Tho  ground  npon  which  the  Court  of  Exchequer  proceeded  in  Partridge  v.  Gardner  and 
HoweU  r.  Rodbard,  waa,  that  they  considered  that  the  plaintiff  ought  not  to  have  any  costs  under 
the  statute  of  Anne,  where  the  result  shows  that  he  nerer  had  any  cause  of  action.  Partridge  r. 
Gardner  afterwards  came  by  writ  of  error  before  the  Exchequer  Chamber.  AU  the  cases,  includ- 
ing Clarke  v.  AUatt  and  the  principal  case  (Callander  v.  Howard),  were  referred  to  in  argument : 
and  the  judgment  of  the  Court  of  Exchequer  was  affirmed;  Lord  Caxpbbll,  C.  J.,  saying, — **  Mr. 
Pkipton  has  not  cited  any  case  in  which  the  pUintiff  has  had  his  costs  allowed  him  where  the 
declaration  has  been  hold  bad.  When  judgment  is  arrested,  the  plaintiff  does  not  get  his  costs ; 
but  each  party  boars  his  own.  Tho  statute  of  Anne  seems  to  proceed  upon  the  suppositioa  Uiat 
there  is  a  good  cause  of  action  disclosed  in  the  declaration,  and  that,  where  there  ie  none,  the 
plaintijf  ihaU  not  get  hie  eoete.  We  are,  therefore,  of  opinion,  that  the  plaintiff  is  not  entiUed  to 
the  costs  of  those  issues  which  have  been  found  for  Mm,  and  that  the  jadgmettt  of  the  oonxt  below 
is  ni^tf  and  must  be  affirmed." 
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Held,  that  one  who  indiWdually  accepts  a  bill  addressed  to  a  firm  of  whkh  he  is  a  tnmther, 
is  individually  liable  thereon. 

A  bill  was  addressed  to  "  The  AUty-Crib  Mining  Company,*'  and  accepted  by  the  defendant, 
as  follows,— "Per proc.  The  Allty-Crlb  Biining  Company,  W.  T.  Van  U.,  London  Manager.* 
It  waa  proved  that  four  persons,  one  of  whom  was  the  defendant,  had  agreed  to  work  a  mine, 
nnder  the  name  of  The  AUty-Crib  Mining  Company,  and  had  for  some  time  worked  it  accord- 
ingly ;  and  that  the  bill  in  question  had  been  accepted  by  the  defendant  without  the  authority 
of  his  copartners :— Held,  that  the  defendant  was  liable  opon  the  bill,  aa  acceptor.  (Vide  post, 
326(a). 

Assumpsit  on  a  bill  of  exchange.  The  declaration  stated  that  the 
plaintiff,  on  the  26th  of  April,  1850,  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  order  of  him,  the  plaintiff,  in  London,  1001., 
three  months  after  the  date  thereof,  and  that  the  defendant  accepted 
the  said  bill  of  exchange,  but  did  not  pay  the  same  when  it  became 
due,  &c. 

The  defendant  pleaded  that  he  did  not  accept  the  said  bill  -,  where- 


318  OWEN  r.  VAN  USTER.     M.  T.  1850. 

.  At  the  trial,  before  Cresstv^ell,  J.,  at  the  first  sitting  in  London  in  the 
present  term,  it  appeared  that  the  bill  was  directed  to  "  The  Allty-Crib 
Mining  Company,  near  Talybout,  Aberystwith,"  and  was  accepted, 
«  Per  proc*  The  Allty-Crib  Mining  Company,  payable  at  Messrs.  Wil- 
liams, Deacon,  &  Co.'s,  W.  T.  Van  Uster,  London  Manager." 

It  was  proved  that  The  Allty-Crib  Mining  Company  consisted  of  four 
persons,  of  whom  the  defendant  was  one,  who  had,  in  the  year  1849, 
agreed  to  form  themselves  into  an  association,  under  that  name,  for  tho 
purpose  of  working  a  mine,  and  that  they  had  proceeded  to  work  the 
mine  accordingly ;  and  one  of  the  other  shareholders,  who  was  called 
as  a  witness,  stated  that  he  had  never  authorized  the  defendant  to  ac- 
cept the  bill  in  question,  or  any  other,  for  the  purposes  of  the  company. 
*'\\V\      *^^  ^^^  P^^^  ^^  ^^  defendant,  it  was  submitted,  on  the  autho- 
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rity  of  the  case  of  Leadbitter  v.  Farrow,  5  M.  &  Selw.  345,  that 


the  defendant  was  not  liable  upon  the  bare  acceptance ;  and  that  he 
was  not  liable  upon  the  bill  as  a  shareholder  in  the  company,  the  plain- 
tiff's own  witness  having  proved  that  the  acceptance  was  not  authorized 
by  the  company.  It  was  further  contended,  upon  the  authority  of  Vice 
V.  Lady  Anson,  7  B.  &  C.  409  (E.  C.  L.  R.  vol.  14),  1  M.  &  R.  118 
(E.  C.  L.  R.  vol.  17),  that  there  was  no  evidence  to  go  to  the  jury  to 
show  that  a  company  had  been  formed. 

The  learned  judge,  intimating  some  doubt  as  to  whether  there  was 
not  a  variance,  asked  the  plaintiflf 's  counsel  if  he  would  amend ;  which 
the  latter  declined.  His  lordship  then  told  the  jury  that  the  only  ques- 
tion for  them  was,  whether  or  not  the  defendant  accepted  the  bill.  The 
jury  found  he  did,  and  accordingly  returned  a  verdict  for  the  plaintiff, 
damages  lOlZ.  9a. 

Kingdon  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  evidence.  It  having  been  conceded  at 
the  trial,  that  the  defendant  was  not  chargeable  upon  an  acceptance 
«  per  procuration,"  it  is  equally  clear  that  he  could  not  be  liable,  upon 
the  billf  as  a  shareholder  in  the  supposed  company,  the  plaintiff's  own 
witness  having  stated  that  the  acceptance  was  not  authorized  by  the 
other  members  of  the  company.  [Williams,  J. — Professing  to  act 
under  an  authority  from  his  copartners,  which  in  fact  he  had  not,  is  not 
the  defendant  personally  responsible  ?]  Not  upon  the  bill,  which  is  not 
made  according  to  the  custom  of  merchants, — however  he  might,  accord- 
ing to  the  doctrine  laid  down  in  Polhill  v.  Walter,  3  B.  &  Ad.  114  (E, 
*^201  ^'  ^*  ^'  ^^^*  ^^)'  ^*^®  *rendercd  himself  liable  to  a  special  action 
-•  upon  the  case.  Davis  v.  Clarke,  6  Q.  B.  16  (E.  C.  L.  R.  vol.  51), 
somewhat  resembles  this  case.  There,  John  Hart  drew  a  bill  payable 
to  himself  or  order,  addressed  to  John  Hart :  Clarke  wrote  across  it — 
<< Accepted,  H.  J.  Clarke:"  and  it  was  held,  that  Clarke  could  not  be 
sued  as  acceptor  of  a  bill  of  exchange  directed  to  him.  Lord  Dexman 
there  says :  <<  There  is  no  authority,  either  in  (he  English  law,  or  in  the 
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general  law-merchant,  for  holding  a  party  to  be  liable  as  acceptor,  upon 
a  bill  addressed  to  another.(a)  We  must  take  it  on  this  instrument, 
that  the  defendant  is  different  from  the  party  to  whom  it  is  addressed. 
Polhill  V.  Walter,  and  Jackson  v.  Hudson,  2  Camp.  447,  are  authorities 
showing  that  the  defendant  here  cannot  be  sued  as  acceptor.  In  Jack- 
son V,  Hudson,  Lord  Ellenbobough  treated  an  acceptance  by  a  party 
not  addressed,  as  < contrary  to  the  usage  and  customs  of  merchants.'" 
[Jbrvis,  C.  J. — Here  the  defendant  is  addressed.]  Not  individually. 
This  point  is  incidentally  touched  upon  by  Paree,  B.,  in  Ex  parte 
Buckley,  in  re  Clark,  14  M.  &  W.  469.t  There,  Messrs.  J.  C,  R.  M., 
J.  P.,  and  T.  S.,  carrying  on  business  as  bankers,  a  promissory  note  in 
the  following  form  was  signed  by  R.  M. : — <<  I  promise  to  pay  the  bearer, 
on  demand  6?.,  value  received" — "For  J.  C,  R.  M.,  J.  P.,  and  T.  S." 
— «  R.  M. :"  and  it  was  held,  that  the  holder  of  this  note  had  not 
a  separate  right  of  action  against  the  party  so  signing,  but  that 
the  firm  were  liable.  Parke,  J.,  in  the  course  of  the  argument, 
observed — «He  makes  the  promise  as  agent  for  the  others,  and  for 
himself  as  principal.  If  he  really  had  authority  to  subscribe  the 
promise  for  all,  they  all  are  liable;  but,  if  not,  then  he  is  per- 
sonally liable, — ^at  all  events  for  misrepresentation."  In  Wilson  t^. 
*Barthrop,  2  M.  &  W.  863,t  three  persons  carried  on  business  as  r^ieoo-i 
partners  under  the  firm  of  J.  B.  k  Son :  two  of  the  partners  died,  ^ 
and  the  surviving  partner  employed  the  defendant,  who  had  previously 
acted  as  clerk  to  the  firm,  to  wind  up  the  affairs :  in  this  character,  the 
defendant  attended  the  warehouse,  and  transacted  business  with  different 
parties,  on  account  of  the  firm.  Under  these  circumstances,  the  defend- 
ant, using  and  signing  the  name  of  the  firm,  drew  upon  J.  H.,  a  debtor 
to  the  firm,  a  bill  of  exchange,  which  J.  H.  accepted :  it  was  held,  that 
the  defendant  was  not  liable  as  the  drawer,  in  an  action  upon  the  billy 
his  name  not  being  afiixed  to  it,  without  some  proof  that  he  had  no 
authority  to  draw  bills  in  the  name  of  the  firm,  or  that  he  had  not  acted 
bond  fide:  and  a  doubt  was  suggested,  whether,  if  it  had  been  proved 
that  he  had  no  such  authority,  he  would  have  been  liable  in  an  action 
upim  the  bUL  So,  in  Jenkins  v.  Hutchinson,  13  Q.  B.  744  (E.  G.  L. 
R.  vol.  66),  which  was  an  action  of  assumpsit  on  a  contract  alleged  to 
have  been  made  by  the  defendant,  to  charter  a  ship  to  the  plaintiff, — 
upon  proof  that  the  defendant  made  a  memorandum  of  charter-party  in 
the  name  of  one  Barnes,  and  purporting  to  be  signed  by  the  defendant 
as  agent  for  Barnes ;  that  the  defendant  had  no  authority  to  contract 
for  Barnes,  and  knew  that  he  had  none ;  and  that  Barnes  refused  to 
adopt  the  contract, — ^it  was  held,  that  the  defendant  was  not  liable  as 
principal.  Lord  Denman,  in  delivering  the  judgment  of  the  court,  there 
Bayg:(i)  («In  the  absence  of  any  direct  authority,  we  think  that  a  party 

(«)  Bl^vptin  ih»  eaie  of  ui  MOeptaoee  9uyr^  protMk    1  M.  AK.  394>  89S  (B.  0.  Ii.  R.  vol.  IT).  * 
{b)  13  Q.  B.  752  (B.  0.  L.  R.  vol.  66). 
VOL.  X. — ^2T  €  2 
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who  executes  an  instrument  in  the  name  of  another,  who3e  name  he  puts 
to  the  instrument,  and  adds  his  own  name  only  as  agent  for  that  other, 
cannot  be  treated  as  a  party  to  that  instrument,  and  be  sued  uptm  it, 
unless  it  be  shown  that  he  was  the  real  principal."  In  Buller's 
*^221  *^^^^  Prius,  page  270,(a)  it  is  said,  that,  "in  the  case  of  two  joint 

^  traders,  the  acceptance  of  one  will  bind  the  other :  but,  if  ten 
merchants  employ  one  factor,  and  he  draw  a  bill  upon  them  all,  and 
one  accept  it,  this  shall  only  bind  him,  and  not  the  rest."  That  dictum 
somewhat  militates  against  the  argument.  [Maule,  J. — When  the  bill 
is  offered  for  acceptance,  it  is  an  inchoate  contract.  If  the  bill  is 
addressed  to  four,  and  one  contracts,  why  should  he  not  be  liable  ?(6) 
Does  not  proof  of  his  entering  into  the  contract  satisfy  the  issue?]  If 
this  defendant  had  simply  been  manager,  he  clearly  would  not  have 
been  liable.  [Maule,  J. — Suppose  the  bill  had  been  drawn  upon  the 
four  nominatimy  and  each  separately  had  accepted  it, — would  not  each 
have  been  liable  ?  Would  not  the  first  have  been  liable  the  moment  he 
put  his  name  to  the  bill  ?]  That  is  not  exactly  this  case.  In  Beawes's 
Lex  Mercatoria,  vol.  I.  p.  595,  §  228,  it  is  said,  that,  «if  a  bill  of  ex- 
change is  drawn  on  two  or  more  persons,  in  these  terms, — <  to  Mr.  A. 
B.  and  C.  D.,  merchants,  in  London,'  they  ought  both  to  accept  the  bill ; 
for,  the  acceptance  of  only  one  is  not  complying  with  its  tenor."  In 
Molly,  de  Jure  Maritime,  book  2,  c.  10,  §  18,  it  is  said,  that  "a  bill 
drawn  on  two  jointly  must  have  a  joint  acceptance,  otherwise  it  must  be 
protested  ;  but,  to  two,  or  eithcf*  of  them,  i  contra.  Then,  if  the  same 
be  accepted  by  one,  it  is  pursuant  to  the  tenor  of  the  bill,  and  ought  not 
to  be  protested  but  in  case  of  non-payment ;  and,  in  that  case,  the  per- 
son acceptor  is  liable  to  an  action ;  but,  if  it  be  on  joint  traders,  an 
^ftrto-i  acceptance  by  one  will  conclude  and  *bind  the  other."     [Maule, 

^  J. — The  latter  part  of  the  passage  in  Molloy  is  against  you.  In- 
deed, several  of  the  authorities  which  you  have  very  properly  cited, 
satisfy  me  that,  in  principle,  your  position  is  not  sustainable.] 

Then,  there  was  no  sufficient  evidence  that  the  defendant  was  a  share- 
holder. All  that  the  witness  stated,  was,  that  he  and  the  defendant  and 
three  other  persons  had^  in  1849,  agreed  to  form  a  company  for  the 
purpose  of  working  the  mine  in  question.  There  was  no  proof  that  a 
company  had  actually  been  formed,  or  that  the  individuals  who  so  pro- 
posed to  associate  themselves  together,  had  any  interest  in  the  mine.  In 
Vice  V.  Lady  Anson,  7  B.  &  C.  409  (E.  C.  L.  R.  vol.  14),  1  M.  &  R. 
118  (E.  C.  L.  R.  vol.  17),  in  an  action  for  goods  supplied  for  the  pur- 
pose of  working  a  mine,  it  appeared  that  the  defendant  had  paid  money 

(o)  CiUng  Pinkney  v.  Hall,  1  Salk.  126. 

(6)  He  doef  not  accede  to  the  proposal  of  the  drawer.  The  drawer  sot  haviog  gnarantled 
pajment  by  a  siogle  drawee,  he  would  be  discharged,  unless  the  holder  treated  the  bill  u  dis- 
honoared.  The  drawer  might  say, — I  drew  upon  A.  and  B.,  knowing  the  solvency  of  A. ;  but 
the  )|older,  by  taking  the  sole  aoooptiuoe  of  B.,  has  diieharged  A.,  and  seeks  to  mi^e  me  liable 
fof  the  insolyency  of  B. 
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for  certain  shares,  and  received  a  certificate  that  she  was  a  proprietor 
of  those  shares ;  and  that  she  had  acknowledged  that  she  was  a  share* 
holder ;  bat  no  assignment  of  any  interest  in  the  mine  had  been  made 
to  her, — ^it  was  held  that  the  action  conld  not  be  maintained.  [Maulb, 
J. — That  case  proceeded  upon  the  gronnd,  not  merely  that  Lady  Anson 
had  no  interest  in  the  mine,  but  that  she  was  not  in  fact,  though  she 
had  at  one  time  thought  she  was,  a  shareholder ;  and  that  the  plaintiff 
had  not  been  induced  by  the  supposition  of  her  being  a  shareholder  to 
trust  the  concern.  Here,  it  appears,  that  four  persons  agreed  to  form 
a  company,  for  the  purpose  of  working  a  mine ;  and  that  a  company 
was  formed  and  the  mine  worked  on-  that  footing ;  and  we  find  the 
defendant  under  his  own  hand  acknowledging  that  he  is  acting  as 
manager.]  Suppose  the  four  had  agreed  that  certain  formalities  should 
be  complied  with  before  the  company  should  be  considered  as  formed, 
and  those  formalities  had  not  '''been  complied  with, — ^would  the  i-^cooi 
defendant  then  be  liable  7  [Maule,  J. — That  is  supposing  a  case  *-  / 
very  different  from  this.  It  is  not  competent  to  this  person,  after  his 
acceptance,  to  say  that  the  company  was  not  a  completely  formed  com- 
pany.] 

Jbrvis,  C.  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  action  is  brought  upon  a  bill  of  exchange  addressed  to  cer- 
tain persons  who  are  described  as  <«The  Allty-Crib  Mining  Company," 
and  accepted  by  the  defendant,  on  their  behalf,  describing  himself  as 
the  London  manager.  Of  course,  the  moment  it  appeared  that  the 
defendant  had  accepted  the  bill  by  procuration,  he  could  not  be  held  to 
be  personally  liable,  without  further  evidence.  The  question,  then,  is, 
whether  there  was  evidence  to  fix  him  with  the  acceptance,  as  a  share- 
holder in  the  company.  If  there  was  no  evidence  that  he  was  a  person 
interested  in  the  mine,  he  would  not  be  liable.  In  Vice  v.  Lady  Anson, 
the  mine  was  not  worked  by  or  on  behalf  of  Lady  Anson,  unless  she 
was  a  shareholder  in  a  company  duly  and  completely  formed :  and  the 
only  evidence  relied  on  to  prove  that  she  was,  consisted  of  admissions 
made  by  her  in  error.  Here,  it  appears  from  the  form  of  the  accept- 
ance, that  the  defendant  was  the  manager  of  the  company ;  and  it  ap- 
peared from  the  other  evidence  in  the  cause,  that  four  persons  had,  in 
the  year  1849,  agreed  to  form  a  company  for  the  purpose  of  working 
this  mine,  and  that  it  had  been  worked  accordingly.  It  was,  therefore, 
a  question  for  the  jury,  whether  or  not  the  defendant  was  a  member  of 
the  firm.  They  found  that  he  was.  Being,  then,  a  member  of  the  firm, 
the  next  question  is,  whether  the  acceptance  by  one  member,  in  his  own 
name,  of  a  bill  addressed  to  a  firm  composed  of  four,  imposes  any 
liability  upon  the  individual  who  so  accepts.  It  seems  from  the  authori- 
ties,— and  especially  *from  the  passage  cited  from  Molloy, —  r*QQ*:. 
that,  under  such  circumstances,  the  acceptance  is  binding  upon  ^ 


8i6  OWBN    V.  YAN  USTBS.    M.  T.  1850. 

the  indiyidual  so  accepting.  I  think  that  is  ample  anthority  for  us  in 
this  case. 

Maule,  J. — I  am  of  the  same  opinion.  The  cases  have  been  very 
industriously  sifted,  and  their  result  very  accurately  stated  by  the 
learned  counsel.  Xhat  result  shows  dat  an  acceptance  by  one,  of  a  bill 
of  exchange  addressed  to  four,  renders  the  actual  acceptor  personally 
liable.  And  I  do  not  think  that  the  case  is  at  all  varied  by  the  circum- 
stance of  his  having  falsely  affirmed  that  he  had  authority  to  accept  for 
the  firm.  Such  misrepresentation  might  possibly  give  the  plaintiff  ano- 
ther sort  of  remedy  against  him :  but  it  clearly  does  not  deprive  him  of  his 
direct  remedy  against  him  as  the  acceptor  of  the  bill.  With  respect  to 
the  evidence  of  the  defendant's  being  a  shareholder, — ^it  appears  that  a 
witness  stated,  that  himself,  the  defendant,  and  two  other  persons,  had 
in  the  year  1849  agreed  to  form  themselves  into  a  company  for  the  pur- 
pose of  working  the  mine  in  question,  and  that  the  mine  had  accord** 
ingly  been  worked  by  them  under  that  agreement :  and  the  defendant, 
in  his  acceptance,  states  that  he  is  the  London  manager  of  The  Allty- 
Crib  Mining  Company.  That  was  ample  evidence  that  those  four  indi- 
viduals were  jointly  engaged  in  working  the  mine,  and  clearly  fixed  the 
defendant  as  one  of  the  persons  for  whose  benefit  and  on  whose  behalf 
the  bill  was  accepted.  In  Vice  v.  Lady  Anson,  the  defendant  was  held 
not  to  be  liable,  because  she  had  no  legal  interest  in  the  mine.  The 
question  arose  in  this  way : — Li  order  to  make  Lady  Anson  liable  in 
respect  of  expenses  incurred  in  working  the  mine,  it  was  necessary  to 
show  that  she  was  a  person  interested  therein,  and  so  ond  upon  whose 
i^oQ^-i  behalf  those  expenses  had  been  '^incurred.  The  only  evidence  to 
-'  show  that  she  was  interested  in  the  mine,  was,  that  she  had  in 
conversation  stated  that  she  was  a  shareholder  in  the  concern.  That 
was  disposed  of  by  showing  that  she  made  that  statement  under  a  mis- 
impression.  It  was  sought  to  be  shown  that  she  had  a  legal  interest  in 
the  mine ;  but  that  failed.  That  case  by  no  means  shows  that  there  is 
no  way  of  proving  a  person  to  be  a  worker  of  a  mine,  except  by  show- 
ing that  he  has  a  legal  interest  in  it :  it  only  shows,  that,  if  legal 
interest  is  the  evidence  relied  on  to  establish  a  liability  in  respect  of  the 
working  of  the  mine,  that  interest  must  be  properly  proved.  It  clearly 
was  not  necessary  in  this  case  to  show  that  the  defendant  had  any  legal 
interest  in  this  mine ;  for,  it  was  distinctly  proved  that  he  was  one  of 
the  persons  on  whose  behalf  the  mine  was  being  worked. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  there  was  abun- 
dant evidence  to  show  that  the  defendant  was  a  member  of  Tho  AUty* 
Orib  Mining  Company,  and  one  of  those  to  whom  the  bill  in  question 
was  addressed ;  and,  consequently,  that  he  was  liable  upon  his  accept- 
ance. 

Talfoubb,  J.,  concurred.  Bule  refiisod.(a) 

(a)  Beftwes  impUodlj,  tad  M0II07  ezpreailyf  dnwi  ffm  dlftinotfoii  betwoeni  mi  flMoepftuM  hj 


10  COMMON  B»K0H.    (1  J.  fiOOTT.)  826 

MM  of  i#o  joiBt-drnwen  who  art  puiaen,  and  ia  too^ptaaoa  by  one  of  two  Joint-drowen  wbo 
ore  not  portnen.  In  the  former  eaae^  there  being  an  implied  Mthority  ariiing  ont  of  the  partner- 
'ship  relation,  an  aoeeptance  by  one  is  the  acceptance  of  both:  in  the  latter  case,  an  aeeeptanee 
bj  one  would  be  Toid  ae  against  the  drawer  ancl  its  againit  all  endorsers  preceding  the  party  who 
obtained,  and  aoqniesced  in,  the  defeetlTe  aeeeptanee.  In  the  principal  ease,  the  adyentanls 
were  not  partners,  and  the  defendant  had  no  anthoirity  to  bind  his  co-adyentoiers. 


A  bin  drawn  6n  a  ftrm,  bat  not  Aeeepted  tall    annbnneed,  binds  only  the  partner  who  accept 
UUf  a  diMolatlon  of  the  partnership,  pnbllely    Tbtfib^ckbee  v.  Darnell,  5  Mason,  60. 


*H-  B.  W.  HILCOAT  v.  JOHN  BIRD,  Lord  Archbiahop  of  ^^^^^ 
CANTBRBUKY,  and  THOMAS,  Lord  ATchbiBhop  of  YORK.  •-  "^^^ 

By  an  act  for  making  a  railway,  the  eompany  Were  authorised  to  pnrohaae  the  church  of  St  M., 
in  Liveipool,  and  certain  groond  and  bnildings  attached  thereto,  not  forming  part  of  the  silio 
of  the  charch,  bat  that  nothing  in  the  act  contained  shonld  enable  the  eompatoy  to  take  down 
or  interfere  with  the  said  ohoroh  or  ground,  without  the  consent  in  writing  of  the  diocesan  first 
obtained,  upon  the  previoos  payment  by  the  company  to  him  and  the  Archbishop  of  York, 
for  the  time  being,  of  saoh  ram  as  should  be  agrted  upon  between  the  said  archbishop  and 
bishop  and  the  company, — ^in  ascertaining  which  sum,  regard  was  to  be  had  to  the  costs  of  % 
site  for  a  new  church,  and  of  erecting  and  completing  the  same,  and  aUo  to  the  value  oftuek 
fort  of  tke  premieea  a»  did  not  form  thetUeof  tho  ehutreh;  and  tha^  upon  payment  of  the  sum 
so  to  be  agreed  upon,  the  then  present  church,  and  the  ground  attached  thereto  not  forming  the 
site  of  the  church,  and  the  freehold  and  inheritance  thereof,  should  vest  In  the  company ;  and 
that  the  sum  so  paid  to  the  Archbishop  land  bishop  should  be  etinployed  by  them,  among 
other  purposes,  in  making  payment  to  the  person  entitled  thereto  of  the  value  of  the  said 
ground  and  buildings  not  forming  part  of  the  site  of  the  church. 

The  archbishop  and  bishop,  having  aj^ed  with  the  eompany,  offered  the  plaintiff,  the  incambent 
of  the  church  of  SU  M.,  and  the  person  entitled  to  the  ground  and  buildings  not  forming 
part  of  the  site  of  the  church,  ZOOL  as  the  value  of  his  interest  therein, — upon  the  assump. 
tion,  that,  being  consecrated  ground,  it  was  in  his  hands  inapplicable  to  any  secnlar  purpose, 
and  ^ras  tiierefore  only  worth  that  sam.  The  pluintiff  thereupon  brought  an  action  upon  the 
ease  against  them. 

The  declaration,  after  setting  forth  the  provision  of  the  act  above  referred  to,  statod,  that  the 
plaintiff  was  entitled  to  the  value  of  the  land  and  premlMs  not  forming  the  site  of  the  church ; 
that  it  was  afterwards  agreed  between  the  company  Imd  the  defendants,  that  the  sum  of  7782L 
Via.  should  be  paid  by  the  company  to  the  defendants,  as  the  sum  upon  the  payment  whereof 
the  eompany  were  to  be  authorized  to  tAke  possession  of  the  said  church  and  premises,  and 
take  down  the  ehurehi  with  the  consetit  of  the  diocesan ;  that  the  said  sum  was  paid  to  the 
defendants,  and  thereupon  the  premises  became  and  were  vested  in  the  company,  and  the  bishop 
gave  his  consent  accordingly;  that  the  sidd  sum  was  sufficient  to  purchase  a  site,  and  complete 
the  new  intended  ehoreh,  and  sdso  to  pay  the  Yalite  of  so  much  of  the  said  ground  and  build- 
ings as  did  not  form  the  site  of  the  ehnroh ;  and  that  Che  value  of  the  said  ground  and  build- 
ings was  2000r,  which  sum  the  defendants  were  requested  to  pay  the  pUintiff, — but  which  they 
refined  to  pay,  atid  had  not  paid,  although  A  reasonable  time  for  so  doing  had  elapsed. 

At  the  trial,  the  judge  told  the  jury  that  the  plaintiff  was  not  concluded  as  to  the  value  of  the 
ground  and  buildings  so  vested  in  him,  and  not  forming  part  of  the  site  of  the  church,  by  the 
determiuAtion  of  the  archbishop  and  bishop  under  the  act;  and  he  left  the  question  of  value  to 
them,  telliag  them  that  they  were  not  boimd  to  esttmate  th«  value  as  of  land  irrevocably 
appropriated  to  spiritual  uses : — 

Hel(C  thiat  the  jury  were  properly  directed: 

Held,  alao,  thai  the  deelaration  snfflcienfly  dladoeed  tfie  duty  6f  the  defendants  under  the  statute, 
and  that  the  breach  was  well  alleged. 

Casx«     The  first  count  h(  the  declaration  stated,  that,  by  an  act  of 
pcifiniaiU  passed  in  the  sesiion  of  parliament  bolden  at  Westminster, 
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^Qooi  1^  ^^^  ^^^  ^^^  *10th  years  of  the  reign  of  Her  present  Majesty, 
-'  Queen  Victoria,  intituled  (<An  act  for  amending  the  act  re- 
lating to  the  Liverpool  and  Bury  Railway,  and  for  making  branches 
therefrom,"  it  was  enacted,  amongst  other  things,  that  nothing  in  the  said 
act  contained  should  enable  the  Liverpool  and  Bury  Railway  Company, 
in  the  said  act  mentioned,  to  take  down  or  interfere  with  the  church  or 
chapel  known  as  the  chapel  of  St.  Matthew,  in  the  parish  of  Liverpool, 
for  the  proper  performance  of  divine  service  therein,  uninterrupted  by 
hoise  or  molestation  on  account  of  the  works  of  the  said  company,  or  with 
the  yard  or  ground  attached  thereto,  and  the  buildings  erected  on  part  of 
the  said  ground,  or  with  the  passage  to  or  from  the  said  church  or  chapel, 
in  Key  Street,  into  and  from  Lumber  Street,  without  the  consent  of  tho 
Lord  Bishop  of  Chester  for  the  time  being,  in  writing,  under  his  hand, 
first  had  and  obtained,  upon  the  previous  payment  by  the  said  com- 
pany to  the  said  bishop  and  the  Lord  Archbishop  of  York  for  the  time 
being,  of  such  sum  of  money  as  should  be  agreed  upon  between  the 
said  archbishop  and  bishop  and  the  said  company, — in  ascertaining  which 
sum*,  regard  should  be  had  to  the  cost  of  a  site  of  equal  dimensions,  for  a 
new  church,  in  such  a  situation  within  the  said  parish  of  Liverpool  as  should 
be  approved  of  by  the  said  archbishop  and  bishop,  and  of  enclosing  the 
*^9Q1  *same  with  iron  railings  or  other  proper  enclosure,  and  of  erect- 
^  ing  and  completing  in  all  respects  a  new  church  thereon,  capable 
of  accommodating  seven  hundred  and  thirty  persons  at  the  least,  and 
fitting  up  the  same  with  furniture,  gas-fittings,  stoves,  organ,  and  all 
other  things  necessary  for  the  performance  of  divine  service  therein, 
together  with  the  expenses  of  consecrating  the  said  church ;  and  that 
regard  should  be  had  also  to  the  value  of  such  part  of  the  said  premises, 
and  buildings  thereon,  as  did  not  form  the  site  of  the  then  present  church 
or  chapel ;  and  likewise,  if  the  said  archbishop  and  bishop  should  so  think 
fit,  to  the  purchase,  for  the  benefit  of  the  incumbent  of  the  said  new  in- 
tended church,  of  all  estate,  right,  title,  and  interest  which  any  person  or 
corporation  then  had,  or  was  or  were  entitled  to,  in  any  of  the  pews  or 
seats  in  the  then  present  church  or  chapel,  beyond  the  annual  sum  of  95L 
reserved  thereout  for  the  minister,  clerk,  and  sexton ;  and  also  that,  on 
payment  by  the  said  company  to  the  said  archbishop  and  bishop,  of  the 
sum  so  to  be  agreed  upon,  the  said  then  present  church  or  chapel,  to- 
gether with  the  site  thereof,  and  the  whole  of  the  said  yard  or  ground, 
buildings,  and  passage,  and  the  freehold  and  inheritance  thereof,  should 
vest  in  the  said  company ;  and  the  sum  so  paid  to  the  said  archbishop 
and  bishop  should  be  employed  by  them  in  purchasing  and  enclosing  the 
site  for  the  said  new  intended  church,  and  in  erecting,  completing,  and 
fitting  up  the  same  in  manner  aforesaid,  and  in  defraying  the  expenses 
of  consecration,  and  in  making  payment  to  the  person  or  corporation 
entitled  thereto,  of  the  value  of  so  much  of  the  said  ground  as  did 
not  form  the  site  of  the  then  present  church  or  chapel,  and  of  the  build- 
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XDgs  on  tbat  part  of  the  said  ground,  and  of  the  purchase-money  of  all 
estate,  right,  title,  and  interest  which  any  person  or  corporation  then 
had,  or  was  or  were  entitled  to,  in  any  of  the  pews  or  seats  in  r^rooA 
*the  then  present  church  or  chapel,  beyond  the  said  annual  sum  ^ 
of  95/.,  in  case  the  said  archbishop  and  bishop*  should  think  fit  that  the 
same  should  be  purchased,  in  manner  aforesaid :  That  afterwards,  and 
before  the  making  of  the  agreement  thereinafter  mentioned,  and  before 
the  payment  of  the  sum  of  money  thereinafter  mentioned,  and  before 
the  giving  of  the  consent  thereinafter  mentioned,  by  a  certain  act  of 
parliament  made  and  passed  in  the  9  &;  10  Vict.,  for  incorporating  the 
-said  Liverpool  and  Bury  Railway  Company  with  the  Manchester  and 
Leeds  Railway  Company,  the  said  Liverpool  and  Bury  Railway  Com- 
pany were  amalgamated  with,  and  their  undertaking,  powers,  and  au- 
thorities became  vested  in,  the  Manchester  and  Leeds  Railway  Company : 
That,  afterwards,  and  before  the  making  of  the  agreement  thereinafter 
mentioned,  and  before  the  payment  of  the  sum  of  money  as  thereinafter 
mentioned,  and  before  the  giving  of  the  consent  thereinafter  mentioned, 
by  a  certain  act  of  parliament  made  and  passed  in  the  10  &  11  Vict,  for 
enabling  the  said  Manchester  and  Leeds  Railway  Company  to  make  cer- 
tain branches,  extensions,  and  other  works,  and  to  alter  the  name  of  the 
«aid  company, — it  was  enacted,  amongst  other  things,  that,  from  and 
after  the  then  present  session  of  parliament,  the  said  Manchester  and 
Leeds  Railway  Company  should  no  longer  be  called  by  the  name  of  the 
Manchester  and  Leeds  Railway  Company,  but  that  the  same  company 
-should  be  called  and  known,  and  continue  to  be  incorporated,  and  have 
eontinuance,  by  the  name  of  the  Lancashire  and  Yorkshire  Railway 
Company :  That,  at  the  time  of  the  passing  of  the  said  first-mentioned 
aot  of  parliament,  the  said  passage  and  part  of  the  said  ground  in  the 
said  first-mentioned  act  of  parliament  mentioned,  and  certain  buildings 
then  erected  and  being  on  that  part  of  the  said  ground,  did  not  form 
the  site  of  tho  said  then  present  church  or  chapel  known  as  the  r^eooi 
^chapel  of  St.  Matthew  in  the  said  first-mentioned  act  of  par-  *- 
liament  mentioned,  or  any  part  of  such  site :  That,  at  tho  time  of  the 
passing  of  the  said  first-mentioned  act,  and  from  thence  to  the  time  of 
pleading,  the  plaintiff  was,  and  continued  to  be,  the  person  entitled  to 
the  value  of  the  said  passage,  and  of  the  said  part  of  the  said  last-men- 
tioned ground  so  not  forming  the  site  of  the  said  then  present  church  or 
chapel,  and  of  the  said  buildings  so  on  that  part  of  the  said  ground  as 
aforesaid,  within  the  true  intent  and  meaning  of  the  said  first-mentioned 
act:  That,  after  the  passing  of  the  said  several  acts,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  8d  of  March,  1848, — the  de- 
fendants then  being  respectively  the  said  Bishop  of  Chester  for  the  time 
then  being,  and  the  said  Archbishop  of  York  for  the  time  then  being, — 
it  was  agreed  between  the  said  Lancashire  and  Yorkshire  Railway  Com- 
pany, and  the  defendants,  so  then  respectively  being  the  Archbbhop  of 
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York  and  Bishop  of  Chester  for  the  time  then  being,  that  a  certain  sum 
of  money,  to  wit,  77822. 17«.,  ehonld  be  paid  bj  the  said  laat-mentieiifid 
company  to  the  defendants,  so  then  being  respectiTelj  Archbi8hc|>  of 
York  and  Bishop  of  Chester  for  the  time  then  being,  as  the  sum  of  mo- 
ney upon  the  previous  payment  whereof  by  the  said  company  to  them 
the  defendants,  so  then  being  respectively  Archbishop  of  York  and 
Bishop  of  Chester  for  the  time  being,  the  said  company  were  to  be 
anthorised  and  enabled  to  take  down  or  interfere  with  the  said  church 
or  chapel  in  the  said  fintomentioned  act  of  parliament  mentioned,  and 
therein  described  as  the  church  or  chapel  known  as  the  chapel  of  St. 
Matthew,  in  the  parish  of  Liverpool,  or  the  proper  performance  of  divine 
service  therein,  or  with  the  yard  or  ground  attached  thereto,  and  the 
buildings  erected  on  part  of  the  said  ground,  or  with  the  passage  to 
and  from  the  said  church  or  chapel  in  Key  Street,  into  and  from  Lum- 
ber Street,  with  the  consent  of  the  said  liord  ^Bishop  of  Chester 
for  the  time  being,  in  writing,  under  his  hand  first  had  and  ob- 
tained :  That  the  said  sum,  to  wit,  7732Z.  17^.,  then  was,  in  pursuance 
of  the  said  agreement,  paid  by  the  said  Lancashire  and  Yorkshire  Rail- 
way Company  to  the  defendants,  so  then  being  respectively  the  said 
Bishop  of  Chester  and  Archbishop  of  York  for  tho  time  then  being ;  and 
upon  such  payment  of  the  said  sum  so  agreed  upon  as  aforesaid,  the  said 
church  or  chapel  known  as  the  chapel  of  St.  Matthew,  in  the  said  first- 
mentioned  act  of  parliament  mentioned,  together  with  the  site  thereof, 
and  the  whole  of  the  said  yard  or  ground,  buildings,  and  passage  in  the 
said  first-mentioned  act  of  parliament  mentioned,  and  the  freehold  and 
inheritance  thereof,  became  and  were  vested  in  the  said  I«ancaehire  aii4 
Yorkshire  Railway  Company,  pursuant  to  the  said  act  of  parliament ; 
and  thereupon,  and  upon  the  said  payment  to  the  said  defendant  of  the 
said  sum  so  agreed  upon,  the  said  defendant  the  Archbishop  of  Canter- 
bury, then  being  the  said  Bishop  of  Chester  for  the  time  being,  then 
gave  such  his  consent  in  writing,  under  his  hand,  as  in  the  said  firet- 
mentioned  act  of  parliament  mentioned  as  aforesaid, — of  all  whidi  the 
defendants  then,  and  before  the  commencement  of  this  suit,  had  notice : 
That  the  said  sum,  to  wit,  of  77322.  Vis.  so  agreed  upon  and  paid  to  the 
defendants  as  aforesaid,  at  the  time  when  the  said  sum  was  so  agreed 
upon  and  paid  as  aforesaid,  and  from  thence  hitherto,  had  been  and  was 
sufficient  to  purchase  and  enclose  the  site. for  the  said  new  intended 
church  in  the  said  first-mentioned  act  of  parliament  mentioned,  and  to 
erect,  complete,  and  fit  up  the  same  with  furniture,  gas-fittings,  stoves, 
organ,  and  all  other  things  necessary  for  the  performance  of  divine 
service,  and  also  to  defray  tho  expenses  of  consecrating  the  said  church, 
and  also  to  pay  the  plaintiff,  so  being  the  person  entitled  thereto,  the 
value  of  so  much  of  the  said  ground  in  the  said  '^'first-mentioned 


*888] 


act  of  parliament  mentioned  as  aforesaid,  as  did  not  form  the  site 
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tioned,  known  as  Ae  cbapal  of  Bt  Matthew,  in  &e  pariah  of  Iiiverpooly 
and  of  the  buildings  on  that  part  of  the  said  ground :  7hat  the  value  of 
so  much  of  the  said  ground  in  the  said  first-mentioned  act  of  parliament 
mentioned,  as  at  the  time  of  the  passing  of  the  said  first-mentbned  act 
of  parliament,  did  not  form  the  site  of  the  said  then  present  church  or 
ehapel  in  the  said  first-mentioned  act  of  parHunent  mentioned,  and  of 
Ae  said  buildings  so  on  that  part  of  the  said  last-mentioned  ground  as 
aforesaid,  during  all  the  time  aforesaid,  ammmted,  and  still  amounts,  io 
a  large  sum  of  money,  to  wit,  the  sum  of  2000^.,  of  all  m^iich  the  defend- 
ants afterwards,  and  before  the  commencement  of  this  suit,  and  before 
the  said  8d  of  March,  1848,  and  before  the  said  agreement,  to  wit,  on 
the  Ist  of  March,  1848,  had  notice ;  and  the  defendants  were  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  10th  of  April, 
1848,  requested  by  the  plaintiff  to  pay  him  such  Talue  as  aforesaid ;  yet 
the  defendants,  not  regarding  their  said  duty  in  that  behalf,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  did  not  nor 
would,  when  thereunto  required,  ^r  at  any  tame,  pay  to  the  plaintiff  the 
value  of  so  much  of  the  aaid  last-mentioned  ground  as  did  not,  at  the 
time  of  the  passing  of  the  said  first-mentioned  act,  form  the  site  of  the 
then  present  church  or  chapel  in  the  said  fint-mentioned  act  of  parlia- 
ment mentioned,  and  of  the  said  buildings  on  that  part  of  the  said  ground 
as  aforesaid,  or  any  part  of  such  value,  although  a  reasonable  time  for 
the  payment  thereof  had  elapsed  after  the  defendants  were  so  requested 
to  pay  the  same  as  aforesaid,  and  before  the  commencement  of  this  suit ; 
but  that  the  defendants  had  wholly  neglected  and  refused  so  to  do,  and 
the  same  remained  ^wholly  unpaid  to  the  plaintiff,  contrary  to  r^^ooA 
the  form  of  the  statutes  in  such  case  made  and  provided.  ^ 

There  was  a  second  count,  which,  upon  the  argument,  was  abandoned, 
it  being  agreed  that  the  jury  should  be  discharged  from  finding  any 
verdict  on  the  issues  joined  upon  tiie  pleas  to  that  count. 

To  the  first  count,  the  defendants  pleaded, — first,  not  guilty : 

Secondly,  that  the  said  passage  and  the  whole  of  the  said  ground  in 
the  first-mentioned  act  of  parliament  mentioned,  and  of  the  said  build- 
ings then  erected  and  being  on  the  said  ground,  did  form  part  of  the 
site  of  the  then  present  church  or  chapel  known  as  the  chapel  of  8t. 
Matthew,  in  the  first-menUoned  act  of  parliament  mentioned : 

Thirdly,  that  the  plaintiff  was  not,  at  the  time  in  the  said  first  count  in 
that  behalf  mentioned,  nor  had  been,  nor  was,  the  person  entitled  to  the 
value  of  the  said  passage  and  of  the  said  part  of  the  said  ground  so  not 
forming  the  site  of  the  said  church  or  chapel,  and  of  the  said  buildings 
so  on  that  part  of  the  said  ground,  as  in  the  declaration  mentioned,  or  of 
any  of  them,  or  of  any  part  thereof,  in  manner  and  form  as  in  the  deela- 
ration  was  alleged : 

Fourthly,  that  it  was  not  agreed  between  the  said  Lancashire  and 
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Yorkshire  Railway  Company  and  the  defendants,  in  manner  and  form 
as  the  plaintiff  had  above  in  the  first  count  in  that  behalf  alleged. 

Fifthly,  that  the  said  sum  of  money  in  the  first  count  mentioned,  was 
not  paid  by  the  said  Lancashire  and  Yorkshire  Railway  Company  to  the 
defendants,  nor  did  the  defendant,  the  Archbishop  of  Canterbury,  then 
being  the  Bishop  of  Chester  for  the  time  being,  give  such  his  consent  in 
writing  under  his  hand,  as  in  the  first-mentioned  act  of  parliament  men- 
,^qo^-|  tioned,  in  manner  *and  form  as  in  the  said  first  count  of  the  de- 
^  claration  alleged. 

Upon  these  pleas  issues  were  joined.  There  was  also  a  sixth  plea, 
to  the  first  count,  but  that  was  abandoned  by  the  defendant  on  the 
argument. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  term,  1849,  when  a  verdict  was  found  for  the  plaintiff, 
damages  1540Z. 

A  rule  was  obtained,  on  the  part  of  the  defendants,  in  the  following 
term,  calling  upon  the  plaintiff  to  show  cause  why  the  verdict  for  the 
plaintiff,  on  the  first,  second,  and  seventh  issues  should  not  be  set  aside, 
and  a  verdict  entered  for  the  defendants  on  those  issues,  pursuant  to 
leave  reserved  for  that  purpose ;  or  why  the  judgment  should  not  be 
arrested ;  or  why  there  should  not  be  a  new  trial,  upon  the  ground  of 
misdirection,  the  improper  reception  of  evidence,  and  that  the  verdict 
was  against  evidence. 

Byhiy  Serjt.,  and  Peacochj  showed  cause,  in  Easter  term  last. — ^They 
referred  to  the  10th  and  11th  sections  of  the  9  &  10  Vict.  c.  cccxii., 
and  cited  the  following  cases,  viz.  Tilson  v.  The  Warwick  Gas  Light 
Company,  4  B.  &  C.  962  (E.  C.  L.  R.  vol.  10),  7  D.  &  R.  876  (E.  C.  L. 
R.  vol.  16),  Franklum  v.  The  Earl  of  Falmouth,  2  Ad.  &  E.  452  (B.  C. 
L.  R.  vol.  29),  4  N.  &  M.  330  (E.  C.  L.  R.  vol.  30),  Carden  r.  The 
General  Cemetery  Company,  6  N.  0.  263,  7  Scott,  97,  Cane  v.  Chap- 
man, 5  Ad.  &  E.  647  (E.  C.  L.  R.  vol.  31),  1  N.  &  P.  104  (E.  C.  L.  R. 
vol.  86),  and  The  Queen  v.  The  Hull  and  Selby  Railway  Company,  6 
Q.  B.  70  (E.  C.  L.  R.  vol.  51). 

Sir  F.  ThcBigery  and  Tomliniany  in  support  of  the  rule,  referred  to 
Wills  V.  Maccarmick,  2  Wils.  148,  and  Jones  v.  Ellis,  2  Y.  &  J.  265.t 
*8361  ^'^^^  facts,  and  the  arguments  in  support  of  and  against  the 
-^  rule,  are  so  fully  stated  in  the  judgment, — which  was  prepared 
by  WiLDB,  C.  J«, — that  it  is  thought  unnecessary  to  insert  them  at 
length.  Cur,  adv.  viUt. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  case  came  before  the  court  upon  a  rule  obtained,  on  the  part  of 
the  defendants,  calling  upon  the  plaintiff  to  show  cause  why  the  verdict 
which  had  been  found  for  the  plaintiff  upon  the  issues  joined  upon  the 
first,  second,  and  seventh  pleas,  should  XK>t  be  set  aside,  and  a  verdict 
entered  for  the  defendants  on  those  issues,  pursuant  to  leave  reserved 
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for  that  purposey— or  why  the  judgment  should  not  be  arrested, — or  why 
there  should  not  be  a  new  trial,  upon  the  ground  of  misdirection,  and 
upon  the  ground  that  inadmissible  evidence  had  been  received,  and  also 
that  the  verdict  was  against  the  evidence. 

The  declaration  was  in  case,  and  consisted  of  two  counts.  The  first 
count  referred  to  an  act  of  parliament  made  and  passed  in  the  9th  and 
10th  years  of  the  reign  of  Victoria,  intituled  <<  An  act  for  amending  the 
act  relating  to  The  Liverpool  and  Bury.  Railway,  and  for  making 
branches  therefrom,"  by  which  The  Lancashire  and  Yorkshire  Railway 
Company  were  authorized  to  become  the  purchasers,  under  the  circum- 
stances therein  mentioned,  of  the  church  or  chapel  of  St.  Matthew,  in 
the  parish  of  Liverpool,  and  of  certain  ground  and  buildings  attached 
thereto,  not  forming  part  of  the  site  of  the  said  church  or  chapel. 

The  declaration  set  forth,  that  by  the  said  act,  the  company  were 
not  to  interfere  with  the  said  church,  chapel,  or  ground,  without  the 
consent  in  writing  of  the  Bishop  of  Chester  for  the  time  being,  obtained 
upon  *the  previous  payment  by  the  company  to  the  said  bishop  r:^qQ7 
and  the  Archbishop  of  York  for  the  time  being,  of  such  sum  of  '- 
money  as  should  be  agreed  upon  between  the  said  archbishop  and  bishop 
and  the  said  company ;  in  ascertaining  which  sum,  regard  was  to  be  had 
to  the  cost  of  a  site  for  a  new  church,  and  of  erecting  and  completing 
the  same  with  all  things  necessary  for  the  performance  of  divine  service, 
and  also  to  the  value  of  such  part  of  the  said  premises  as  did  not  form 
the  site  of  the  church  or  chapel,  and  likewise,  if  the  archbishop  and 
bishop  should  so  think  fit,  to  the  purchase  for  the  benefit  of  the  incum- 
bent of  the  new  church,  of  all  the  right  and  interest  which  any  person 
should  be  entitled  to  in  the  pews  or  seats  of  the  then  present  church  or 
chapel,  beyond  the  annual  sum  of  952.  reserved  thereout ;  and  that,  upon 
payment  of  the  sum  so  to  be  agreed  upon,  the  said  then  present  church 
or  chapel,  and  the  ground  attached  thereto,  not  forming  the  site  of  the 
church,  and  the  freehold  and  inheritance  thereof,  should  vest  in  the  said 
company ;  and  the  sum  so  paid  to  the  archbishop  and  bishop  should  be 
employed  by  them  among  other  the  purposes  therein  mentioned,  in 
making  payment  to  the  person  entitled  thereto,  of  the  value  of  the  said 
ground  and  buildings  not  forming  part  of  the  site  of  the  church  or  chapel, 
and,  in  case  the  archbishop  and  bishop  should  think  fit,  in  the  purchase 
of  the  right  and  interest  to  which  any  person  was  entitled  in  the  pews 
or  seats  of  the  church  beyond  the  annual  sum  of  952.  The  declaration 
then  averred,  that  the  plaintiff  was  entitled  to  the  value  of  the  land  and 
premises  not  forming  the  site  of  the  said  church ;  that  it  was  afterwards 
agreed  between  the  said  company  and  the  defendant,  that  the  sum  of 
7732/.  Vis.  should  be  paid  by  the  company  to  the  defendants,  as  the  sum 
upon  the  previous  payment  whereof  the  company  were  to  be  authorized 
to  take  possession  of  the  said  church  *and  premises,  and  take  the  r^iooo 
jHud  church  down,  with  the  consent  of  the  Bishop  of  Chester,  in  ^ 
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writing,  first  had  und  obtained ;  iAat  the  said  sum  was  |>aid  aoeoirdiiigly 
to  the  defendants,  and,  upon  sneh  payment,  the  said  premises  be^me 
and  were  vested  in  the  said  company,  pursuant  to  tiie  said  act  of  parlia* 
ment ;  and  that  thereapon  the  said  Bishop  (^  Chester  gave  his  consent 
in  writing  accordingly;  and  that  the  said  tam  was  sufficient  to  purdiase, 
complete,  and  fit  the  said  new  intended  chnrch  with  aH  things  nece^ry 
for  the  performance  of  divine  service  therein,  and  also  to  pay  the  value 
of  feo  much  of  the  said  groond  and  buildings  as  did  not  form  the  site  of 
the  church.  The  declaration  then  averred  the  value  of  the  said  ground 
and  buildings  to  be  of  a  certain  specified  amount,  of  which  the  defend^- 
ants  had  notice,  and  which  they  were  requested  to  pay  to  the  plaintiff; 
and  that  die  said  Bishop  of  Chester  had  since  become  Arehbbhqp  of 
Canterbury.  It  ithen  alleged  a  breach  of  duty  on  the  part  of  the  de^ 
fondants,  in  not  having  paid  to  the  plaintiff  the  value,  or  any  part 
thereof,  of  the  said  ground  and  buildings  which  did  not  form  part  of 
the  site  of  the  church,  although  a  reasonable  time  for  that  purpose  bad 
elided. 

There  was  a  second  count  in  the  declaration,  which,  or  the  pleas 
thereto,  it  will  not  be  necessary  to  notice,  because,  in  the  course  of  the 
argument  upon  the  rule,  it  was  agreed  by  the  parties  that  the  plaintiff 
should  abandon  the  second  count,  and  that  the  defendants  should  aban- 
don  the  sixth  plea  to  the  first  count,  and  that  the  jury  should  be  dis- 
charged from  finding  any  verdict  upon  the  issues  joined  upon  the  pleas 
to  the  second  count,  and  upon  the  issue  joined  upon  the  sixth  plea  to  the 
first  count. 

To  the  first  count,  the  defendants  pleaded,>^-^irst,  not  guilty, — secondly, 
that  the  ground  and  buildings  before  referred  to,  formed  part  of  the  site 
♦SilQ1  ^^  ^^^  church,* — ^thirdly,  that  the  plaintiff  was  not  entitled  to 
-'  the  value  of  the  said  ground  and  buildings, — ^fourthly,  that  no 
such  agreement  as  alleged  had  been  made  between  the  company  and  the 
defendants, — ^fifthly,  that  the  alleged  sum  of  money  had  not  been  paid 
by  the  company  to  the  defendants,  and  that  the  Archbishop  of  Canter'^ 
bury,  then  being  Bishop  of  Chester,  did  not  give  the  consent  in  writing, 
as  alleged  in  the  declaration. 

The  issues  joined  on  the  five  pleas  to  the  first  count  in  the  declaration, 
were  tried  by  a  special  jury,  before  the  lord  chief  justice,  at  the  sittings 
in  London  after  last  Michaelmas  term,  when  verdicts  on  each  of  these 
issues  were  found  for  the  plaintiff,  with  damages  to  the  amount  of  15402« 

Cause  was  shown  against  the  before-mentioned  rule,  and  the  case  was 
argued,  in  Easter  term  last.  The  main  point,  if  not  the  only  point  die* 
cussed  upon  the  argument  of  the  rule^  was,  the  true  construction  of  the 
10th  and  11th  sections  of  the  statute  before  mentioned..  It  is  therefore 
necessary  to  advert  particularly  to  those  sections. 

By  s.  10,  it  is  provided  that  nothing  in  the  act  contained  shodd 
enable  the  company  to  take  down  or  interfere  with  the  church  or  chapd 
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before  mentionedi  or  the  propier  perfornmnce  of  djrine  service  therein, 
unintermpted  by  noiae  or  D^olestati^n,  or  with  the  yard  or  ground  at< 
tached  thereto,  and  the  buQdings  erected  on  part  of  the  said  ground,  or 
nith  the  passage  to  and  from  the  said  church  or  chapel  in  Key  Street 
into  and  from  Lumber  Street,  without  the  consent  of  the  lord  Bishop 
of  Chester,  in  writing  under  his  hstucl,  first  had  and  obtained,  upon  the 
previous  payment  by  the  said  company  to  the  said  bishop  and  the  lord 
Archbishop  of  York  of  such  sum  of  money  as  should  be  agreed  upon 
between  the  said  archbishop  and  biohpp  and  the  said  company,-^  r^fiin 
in  ascertaining  which  sum,  regard  should  "^be  had  to  the  cost  of  '- 
a  site  of  equal  dimensions  for  a  new  chmreh,  and  of  enclosing  the  same, 
and  of  completing  a  new  church,  in  all  respects^  capable  of  accommodating 
seven  hundred  and  thirty  persons  at  the  least,  and  fitting  up  and  furnish* 
ing  the  same  with  all  things  necessary  for  the  performance  of  divine  ser- 
vice therein ;  and  regard  should  also  be  had  to  the  value  of  such  part 
of  the  said  ground  and  buildings  thereon  as  did  not  form  the  site  of  the 
said  church  or  chapel,  and  likewise,  if  the  said  archbishop  and  bishop 
should  so  think  fit,  to  the  purchase  for  the  benefit  of  the  incumbent  of 
the  new  church,  of  all  right  and  interest  which  any  person  then  had  in 
any  of  the  pews  or  seats  in  the  then  present  church  or  chapel,  beyond 
the  annual  sum  of  95{.  reserved  thereout  for  the  minister,  clerk,  and 
sexton. 

And  by  the  11th  section  it  was  enacted,  that,  on  payment  to  the 
archbishop  and  bishop  of  the  81^n  to  be  agreed  upon,  the  church  or 
chapel,  with  the  site  thereof  and  the  said  yard,  ground,  buildings,  and 
passage,  and  the  freehold  and  inheritance  th^eof,  should  vest  in  the. 
said  company,  and  the  sum  so  paid  should  be  employed  by  the  defendants, 
for  the  purposes  mentioned  in  the  10th  section,  and  in  making  payment 
to  the  person  entitled  thereto  of  the  value  of  so  much  of  the  said  ground 
as  did  not  form  the  site  of  the  said  church  or  chapel^  and  of  the  build*- 
ings  on  that  part  of  the  said  ground,  and  of  the  purchase-money  of  iho 
estate  and  interest  which  any  person  had,  or  was  entitled  to,  in  the  pews 
or  seats  of  the  said  church  or  chapel,  beyond  the  said  annual  sum  of 
95^.,  in  case  the  archbishop  and  bishop  should  think  fit  that  the  pur- 
chase should  be  made. 

By  the  evidence  given  at  the  trial,  it  appeared  that  the  defendants 
had  entered  upon  the  inquiry  as  to  the  value  of  the  ground  and  build- 
ings in  dispute,  and  that  the  plaintiff  had  claimed  and  insisted  before 
them  that  '''such  ground  and.  buildings  were  of  the  value  of  a  sum  r^oA^ 
exceeding  1500Z. ;  while,  on  the  part,  of  the  company,  it  was  ^ 
insisted  that  the  value  was  much  less,  than  the  amount  claimed  by  the 
plaintiff:  and  it  was  contended,  on  their  behalf,  that,  as  the  ground  and 
buildings  had.  been  consecrated  and  appropriated,  to  spiritual  uses,  the 
pUiiitiff  could  never  hfiye  applied  it  to  any  other  purpose,  or,  at  all 
eventffi  ^bat  only  a  si|u41.piMr|.coinld.haTebeen  so  applied;  and  Uiat  the 
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pecuniary  valae  to  the  plaintiff  should  Be  estimated  with  reference  to 
such  irrevocable  appropriation,  and  was  consequently  very  small,  and 
did  not  exceed  the  sum  of  800{. 

It  also  appeared  that  the  Archbishop  of  Canterbury,  as  the  then 
Bishop  of  Chester,  had  afterwards  given  his  consent,  as  required  by  the 
act  of  parliament,  to  authorize  the  company  to  take  possession  of  the 
church  and  other  premises,  upon  payment  being  made  to  the  defendants 
of  the  sum  of  77322.  17a.,  and  the  company  indemnifying  the  defendants 
against  the  claim  of  the  plaintiff;  and  that  the  company  had  accordingly 
taken  down  the  church,  and  appropriated  the  whole  of  the  premises  to 
the  purposes  of  the  act  of  parliament.  It  also  appeared  that  the  de- 
fendants had  repeatedly  professed  themselves  ready  to  pay  the  plaintiff 
the  amount  which  they  had  determined  to  be  the  value  of  the  said  ground 
and  buildings  not  forming  part  of  the  site  of  the  said  church  or  chapel, 
and  of  the  amount  of  his  interest  in  the  surplus  pew-rents,  provided  the 
plaintiff  would  execute  a  conveyance  or  assignment  of  such  his  interest 
in  the  surplus  pew-rents,  and  give  a  discharge  for  the  payment  of  the 
value  of  the  said  ground  and  buildings ;  but  that  the  plaintiff  had  refused 
to  accept  such  sum  upon  the  terms  proposed. 

Evidence  was  also  given,  on  the  part  of  the  plaintiff,  that  the  said 
*^4.21  ff^^'^^^  *°^  buildings,  to  be  applied  to  the  ^ordinary  purposes 
■'  for  which  they  would  be  fit,  were  of  the  value  of  1540Z. 

Upon  the  part  of  the  defendants,  no  witnesses  were  called :  and  it 
was  contended  that  the  jury  ought  to  be  directed  to  find  for  the  defend- 
ants upon  the  issue  of  not  guilty,  upon  the  ground  that  the  defendants 
were  by  the  act  of  parliament  constituted  arbitrators  and  judges  con- 
clusively  to  determine  upon  the  question  of  value ;  and  that,  as  they  had 
determined  the  amount  of  such  valae,  and  had  offered  to  pay  the  same 
to  the  plaintiff,  the  wrongful  breach  of  duty  charged  in  the  first  count 
of  the  declaration  was  not  proved,  and  the  defendants  were  therefore 
entitled  to  a  verdict. 

It  was  further  contended  that  the  evidence  on  the  part  of  the  plaintiff, 
as  to  the  value,  was  inadmissible,  and  ought  not  to  be  submitted  to  the 
jury,  but  the  jury  ought  to  be  directed  that  the  determination  of  the 
defendants  as  to  the  value  was  conclusive,  and  that  in  no  event  the  ver- 
dict ought  to  exceed  the  amount  so  determined  to  be  the  value  by  the 
defendants :  but,  further,  that,  even  supposing  the  plaintiff  was  not  con- 
cluded by  the  defendants*  determination  of  the  value,  yet  that  the  jury 
ought  to  be  directed  to  estimate  the  value  as  for  ground  and  buildings 
irrevocably  appropriated  to  spiritual  uses,  from  which  the  plaintiff  could 
not  divert  them,  or,  at  least,  only  a  very  small  part,  and,  except  as  to 
that  part,  would  derive  no  pecuniary  profit. 

The  lord  chief  justice  declined  to  direct  a  verdict  for  the  defendants 
upon  the  issue  of  not  guilty,  and  directed  the  jury  that  the  plaintiff  was 
not  bound  and  concluded,  as  to  the  valuOi  by  the  defendants'  determina- 
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tion ;  and  he  also  declined  to  direct  the  jury  that  they  were  bound  to 
estimate  the  value  as  for  land  irrevocably  appropriated  to  spiritual  uses, 
and  which  had  no  other  ^pecuniary  value  to  the  plaintiff;  but  he  r^ojo 
left  it  to  the  jury  to  estimate  the  value  with  reference  to  all  the  ^ 
circumstances,  as  they  appeared  in  evidence  before  them, — leaving  the 
question  of  value  entirely  to  their  judgment. 

The  evidence  upon  the  other  issues  was  also  left  to  the  jury,  with  a 
direction,  that,  if  the  defendants  had  declined  to  pay  the  value  of  the 
said  ground  and  buildings  to  the  plaintiff,  the  plaintiff  was  entitled  to 
the  verdict  upon  the  issue  of  not  guilty. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  1540Z.,  and  also 
found  verdicts  for  the  plaintiff  on  the  other  issues. 

Upon  the  argument  in  support  of  the  rule,  the  questions  raised  at 
nisi  prius  were  again  brought  forward ;  that  is  to  say,  it  was  contended, 
— first,  that  the  defendants  were  constituted  and  appointed  arbitrators 
or  judges,  with  power  and  authority  to  determine  the  value  conclusively, 
as  between  the  plaintiff  and  the  company,  of  the  ground  and  buildings 
not  forming  part  of  the  site  of  the  church  or  chapel,  and  that  the  jury 
ought  to  have  been  so  directed, — ^secondly,  that  the  jury  ought  to  have 
been  directed  to  estimate  the  value  to  the  plaintiff  of  such  ground  and 
buildings,  as  being  irrevocably  consecrated  and  bound  to  spiritual  uses, 
und  incapable  by  the  plaintiff  of  any  other  application. 

We  have  considered  the  arguments  which  have  been  addressed  to  us 
on  these  questions ;  and  we  are  of  opinion,  that,  upon  the  true  construc- 
tion of  the  statute,  the  defendants  were  not  constituted  and  appointed 
arbitrators  and  judges  to  determine  conclusively  upon  the  value  of  the 
property  for  which  the  plaintiff  was  entitled  to  be  paid. 

The  language  of  the  statute  does  not  warrant  any  i^uch  construction. 
The  defendants  were  authorized  to  agree  with  the  company  as  to  the 
amount  to  be  paid,  *with  reference  to  all  the  objects  which  the 
defendants  were  empowered  to  accomplish;  and  they  had  an 
unfettered  discretion  in  regard  to  the  amount  which  they  should  require 
to  be  paid,  with  very  specific  directions  as  to  the  sums  which  they  would 
have  to  pay  and  disburse  out  of  the  amount  which  they  should  agree  to 
accept. 

By  section  10,  they  are  directed  to  have  regard  to  the  sum  which 
would  be  required  for  the  purchase  of  a  site,  of  a  certain  size,  for  a 
new  church,  for  completing  the  church,  and  fitting  up  the  same  in  all 
respects  for  the  performance  of  divine  service  therein,  and  also  to  have 
regard  to  the  value  of  such  part  of  the  ground  and  buildings  thereon  as 
did  not  form  the  site  of  the  existing  church ;  and  likewise,  if  the  de- 
fendants should  think  fit,  to  the  cost  of  purchasing  the  surplus  pew- 
rents  :  and  they  were  by  section  11  distinctly  charged  with  the  duty 
of  employing  the  money  which  they  should  accept  from  the  company, 
among  other  purposes  mentioned,  in  making  payment  of  the  value  of  so 


[♦844 


•^845] 


844  HILCOAT  v.  BIBD.  H.  T.  18S0. 

much  of  tbe  said  ground  and  buildings  [as  did  not  form  part  of  the  site 
of  the  said  chureh.](a) 

The  dutj  of  the  defendantSi  therefore^  was  most  distinctly  marked 
out,  with  ample  means  of  performing  it :  and,  as  they  had  unrestrained 
power  to  vest  the  property  of  the  plaintiff  in  the  company,  against  the 
consent  of  the  plaintiff,  they  were  bound,  bef<M:e  they  devested  such 
property  from  the  plaintiff,  to  put  themselves  in  a  situation  to  compen- 
sate him  according  to  the  terms  of  the  act  of  parliament.  Neither  of 
the  sections  contains  any  expressions  whatever  importing  any  power 
upon  their  part  to  bind  the  plaintiff  as  the  owner.  They  were  under 
no  obligation  to  give  him  any  notice  of  their  proceedings,  or  to  consult, 
or  even  *to  hear  him ;  nor  had  he  any  power  of  calling  witnesses 
before  them,  or  of  interfering  in  any  manner  in  theur  negotiation 
with  the  company,  or  decision :  and  the  only  protection  or  security  given 
to  the  owner,  is,  the  imposition  of  the  duty  and  obligation  upon  the 
defendants,  before  they  deprived,  the  plaintiff  of  his  property  by  vest- 
ing it  in  the  company,  to  put  themselves  in  the  condition  of  bemg  pro- 
vided with  the  means  of  paying  him  the  value  of  the  property  which 
they  had  taken  from  him  and  vested  in  the  company. 

The  mode  they  have  adopted  for  their  own  security,  appeared  by  the 
evidence,  as  before  stated,  to  be,  the  taking,  an  indemnity  from  the  com- 
pany against  the  claim  of  the  plaintiff:  thus  making  the  company  the 
real  defendants  in  the  cause ;  who,  it  also  appeared,  had  the  conduct  of 
the  defence. 

The  court  consider  the  duty  of  the  defendants  to  be  plainly  expressed 
in  the  act  of  parliament ;  and  that  the  evidence  shows:  that  they  have 
committed  the  breach  of  that  duty  which  is  complained  of  in  the  first 
count  of  the  declaration,  in  having  onatted  or  refused  to  pay  to  the 
plaintiff  the  value,  as  found  by  the  jury^  of  the  ground  and  buildings 
before  referred  to ;  that  the  verdict,  therefore,  on  the  issue  of  not  guilty 
has  been  properly  found  for  the  plaintiff ;  and  that  there  is  no  ground 
to  disturb  such  verdict:  and,  further,  that  the  duty  so  imposed  upon  the 
defendants,  and  the  breach  of  it  which  they  are  charged  with  commit- 
ting, is  sufficiently  stated  in  the  first  count  of  the  declaration ;  and  that 
there  is  no  ground  for  arresting  the  judgment. 

The  second  point  made  by  th&defendants^  in  support  of  the  rule,  was, 
that  the  jury  had  been  misdirected  upon  the  question  of  the  amount  of 
the  damages,  and  that  the  verdict  was  against  the  evidence, — ^upon  which 
latter  grounds,  a  new  trial  was  asked  for. 

*M&\      ^'^^^  objection  that  the  verdict  was  against  evidence,  has  been 

^  disposed  of  in  considering,  the  validity  of  the  first  count  of  the 

declaration;  inasmuch  as r  that  objection  depended  upon  the  question 

whether  the  jury  ought  to  have  treated  the.determination  of  the  defend- 

(a)  Th«'  word!  ««nU|n«d  botwMS  tfatt  biwksts  an  Jtrasfc  Hmf^  in  the  origimkl  Judgmeat-^ 
Appuently  by  accident.- 
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ants  as  to  tho  amount  of  the  value,  as  conclusivo, — upon  which   the 
opinion  of  the  court  has  been  already  expressed. 

The  alleged  misdirection  consisted  in  the  jury  being  told  that  they 
were  not  bound  to  estimate  the  value  of  the  ground  and  buildings  for 
which  plaintiff  was  entitled  to  be  paid,  as  land  irrevocably  appropriated 
to  spiritual  purposes,  of  which  the  plaintiff  could  make  no  pecuniary 
advantage,  but  that  it  was  competent  to  them  to  form  their  estimate  of 
the  value,  with  reference  to  all  the  circumstances  that  had  appeared  in 
evidence  before  them,  and  the  question  being  left  upon  the  evidence  in 
the  cause  to  the  unfettered  judgment  of  the  jury.  The  court  is  of 
opinion  that  there  was  no  misdirection  in  thus  submitting  the  question 
of  damage  to  the  jury. 

The  question  of  value  was  clearly  for  the  jury;  and  it  may  not  be 
very  plain  by  what  precise  rule  or  test  the  value  should  be  estimated. 
The  owner  is  to  be  paid  the  value.  That  enactment  is  unaccompanied 
by  any  words  of  qualification  or  restriction :  and  there  seems  no  reason 
for  construing  the  words  in  any  other  than  their  ordinary  sense  and 
meaning. 

The  act  of  parliament  passed  for  the  purpose  of  withdrawing  the 
church,  ground,  and  buildings  from  the  spiritual  appropriation,  and 
applying  them  to  secular  uses ;  and,  in  connexion  with  that  determina- 
tion, the  duty  was  imposed  of  paying  the  owner  the  value  of  the  ground 
and  buildings  not  forming  the  site  of  the  church :  and,  in  the  absence 
of  any  peculiar  rule  being  prescribed  for  ascertaining  such  value,  it  is 
^reasonable  to  infer  that  the  value  was  to  be  ascertained  in  rela-  r^o^^- 
tion  to  the  nature  and  situation  of  the  property  generally,  and  ^ 
its  applicability  to  ordinary  purposes,  discharged  of  any  prescribed 
appropriation.  If  the  company  had  thought  they  had  any  claim  to  take 
land  to  be  used  by  them  for  secular  purposes,  but  that  the  owner  was  to 
be  paid  only  the  value  estimated  upon  the  footing  of  its  being  irrevocably 
appropriated  to  spiritual  purposes,  they  ought  to  have  asked  parliament 
for  a  distinct  enactment  to  that  effect ;  when  the  parties  would  have  been 
heard  upon  it.  But,  having  obtained  the  power  to  take  the  property 
discharged  of  its  spiritual  appropriation,  and  to  apply  it  to  secular  pur- 
poses, connected  with  pecuniary  profit,  upon  the  terms  of  paying  the 
value  generally,  the  right  to  insist  upon  having  such  value  estimated  by 
some  peculiar  and  restricted  test,  is  by  no  means  obvious. 

By  the  appropriation  of  property  to  ecclesiastical  or  spiritual  pur- 
poses, the  owner  voluntarily  sacrifices  the  pecuniary  value  of  the  property 
so  appropriated :  but  he  makes  that  sacrifice  to  obtain  an  object  which 
he  estimates  of  greater  value  than  pecuniary  value.  But,  when  that 
object  is  entirely  withdrawn  from  him,  by  the  application  of  the  property, 
against  his  will,  to  secular  uses,  and  those  uses  connected  with  pecuniary 
profit, — it  does  not  seem  consistent  with  justice  to  estimate  the  value  ti> 

vou  X. — 29 


847  HILCOAT  v,  BHU).    M.  T.  1860. 

the  owner  npon  the  footing  of  its  irrevocable  appropriation  to  those 
spiritual  purposes  from  which  it  has  been  already  withdrawn. 

The  several  grounds,  therefore,  upon  which  it  has  been  attempted  to 
support  the  rule,  having  failed,  the  rule  must  be  discharged. 

Rule  discharged. 


*«iAfti  *HANCOCK  and  Another  v.  THE  YORK,  NEWCASTLE, 
"^^^  AND  BERWICK  RAILWAY  COMPANY. 

The  declaration  stated  that  the  deftndaati  were  posieiied  of  a  mooring  anehor,  whkb  waa  kept 
by  them  fixed  in  a  known  part  of  a  nayigable  riyer,  oorered  by  ordinary  tidea,— that  the 
anchor  had  become  removed  into,  and  remained  in,  another  part  of  the  river  covered  by 
ordinary  tidea,  not  indicated,  whereof  the  defendants  had  notice,  and  althongh  they  had  the 
means  and  power  of  reflxing  and  seooriog  the  anchor,  and  indicating  it,  they  neglected  so 
to  do,  whereby  the  plaintiflGB'  vessel,  whilst  sailing  in  a  part  of  the  river  ordinarily  used  by 
ships,  ran  foul  of  and  struck  against  the  anchor,  and  was  thereby  damaged,  Ac. : — Held  bad, 
on  demurrer,  for  not  showing  that  the  defendants  were  privy  to  the  removal  of  the  anchor,  or 
that  it  was  their  duty  to  refix  it  and  to  indicate  it^ 

Ca8B.  The  declaration  stated,  that  the  plaintiffs,  before  and  at  the 
time  of  the  committing  of  the  grieyance  by  the  defendants  as  thereinafter 
next  mentioned,  were  lawfully  possessed  of  a  certain  ship  or  vessel,  to 
wit,  of  the  value  of  8000^,  laden  with  coal,  to  a  large  amount,  to  wit, 
20002.,  then  lawfully  being  in  the  river  l>pe,  the  same  being  a  public 
navigable  river ;  that  the  defendants,  before  and  at  the  time  of  the  com- 
mitting of  the  said  grievance,  were  possessed  of  a  certain  anchor,  called  a 
mooring  anchor ;  that,  before  the  committing  of  the  grievance  thereinafter 
mentioned,  the  said  anchor  had  been  placed  and  fixed  in  the  soil  of  the  said 
river,  and  there  ordinarily  remained,  at  and  on  a  certain  known  part  there- 
of, wherein  the  said  anchor  would  be  covered  by  ordinary  tides,  and  would 
be  then  invisible ;  that,  before  the  committing  of  the  said  grievance,  the 
said  anchor,  while  so  fixed,  came  into  the  poesession  of  the  said  company, 
and  the  said  company,  while  the  said  anchor  was  so  in  their  possession,  and 
before  the  committing  of  the  grievance  thereinafter  next  mentioned,  had 
notice  of  the  premises ;  that,  while  the  said  anchor  was  in  the  possession 
of  the  said  company,  so  fixed  as  aforesaid,  and  before  the  committing  of 
the  grievance  thereinafter  next  mentioned,  the  said  anchor,  until  the  same 


►849] 


^became  removed  as  thereinafter  mentioned,  wob  isoniinued  by  the 


%aid  company  so  faced  as  (foresaid;  that,  afterwards,  and  while 
the  said  anchor,  so  fixed,  was  in  the  possession  of  the  said  company,  the 
said  anchor  had  become  i^moved  from  the  said  known  part  of  the  said 
river,  wherein  the  same  ordinarily  remained,  whereof  the  said  company, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  had  notice,  and  the 
same  remained  in  and  on  the  soil  of  the  said  river,  in  some  part  thereof 
not  indicated,  covered  by  ordinary  tides,  whereof  the  defendants,  to 
wit,  on  the  day  and  year  aforesaid,  had  notice ;  that,  before  the  commit- 
ting of  the  said  grievance,  the  said  last-mentioned  part  whereat  the  said 
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anchor  w^a  situated^  vss  imknawn  to  the  plaintiffs,  and  was  nnknown  to 
them  without  their  default;  that^  before  the  committing  of  the  said 
grievaneey  a  reasonable  time,  to  wU>  tm  da^  bad  elapsed,  from  the 
time  of  the  said  company  hayiQg  notice,  that  the  .said,  anchor  had  becoime 
so  removed  as  aforesaid,  and  that  the  same  remained  in  the  river  in  tome 
part  covered  by  the  ordinary  tides,  and  not  indicated,  as  aforesMd^  and 
the  defendants,  during  all  the  time  aforesaid,  had  the  means  and  the 
power  of  properly  placing  the  said  anchor,  and  of  secnring  and  properiy 
fiidng  the  same,  and  of  indicating  and  making  known  the  situation  .of  the 
same :  Yet  that  the  defendants,  knowing  the  premises,  did  not  nor  wonldy 
within  a  reasonable  time  after  such  notice  as  aforesaid,  properly  plaoe 
the  said  anchor,  or  secure,  or  endeavour  to  aecure,  and  properly  fix  tiie 
same,  or  indicate  or  make  known  the  situation  of  the  same,  .but  whtdly 
neglected  so  to  do;  and  that,  by  means  thereof,:  the  said  ship  of  tlM 
plaintiffs,  then,  to  wit,  on  the  day  and  year  aforesaid,  lawfully  going, 
sailing, and  passing, inand along  tiie. said  river,. in  a  pari  (MidinariLy  used 
by  ships,  and  not  the  part  thereof  at  which  the  said  anchor  had  been 
originally  placed,  e.nd  ordinarily  cemaiAed,  as.^aforesaid,  ran  foul  j^kn 
of  and  struck  against  and  OU:  the  jaad  ^mctor  of ;  the  dafendants,  I- ;    ' 
which  thereby  made,  divers  JbdM  in  i  jtbe.  bottom .  of  the  plaintiffs.':  said 
ship,  and  destroyed  the  timbers,  thereof,  wd  the  said  plaintiffs'  aaid 
ship  then  sank  in  the  said  livee,  and  was.  otherwise  much  brokoi^  spoiled^ 
damaged,  and  depreciated  in  value ;  and  also,  by  reasmi  dT  the  premises, 
the  plaintiffs  had  been  forced  and  obUged  to  pay,  lay  out^  and  expend, 
and  had  necessarily  paid,  laid  ont,  and  expended,  a  certain  large  sum 
of  money,  to  wit,  the  sum  of  lQ002.,.m  and  about  tiie  raisii^  of  the 
said  vessel,  conveying  and  dischaiging  the  cargo^  and  ropabixig  the  said 
damage,  and  supporting  the  crew  of  the  said  ship,  for  a  reasonable  time 
after  the  said  damage  so  done. as  aforesaid;  and  idso,  by  meuis  of  the 
premises,  the  plaintiffs  lost  and  were  deprived  of  a  portion  of  the  said 
coal,  to  wit,  twenty  tons  thereof,  of  the  laiae  of  50L,  and  also  lost  and 
were  deprived  of  the  use  of  their  fM^d  vessel,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  five  weeks,  and  therejby  lost  and  were  deprived 
of  all  the  advantages  and  profit^  to  a  large  amount,  tawit,  2002;,  whioli 
during  that  time  they  might  anid  would  otherwise  have  derived  and  ac- 
quired from  the  use  of  theur  said  yessal}  ft^  ^ 

Special  demurrer,  assigning  for  causes, — that  it  is  not  averred,  nor 
does  it  appear,  in  or  by  the  said  deol^ation,  that  it  was  the  duty  of  . 
the  defendants  properly  to  place  the  said  anchor,  or  to  secure  or^pro^ 
perly  to  fix  the  same,  or  to  indicate  or  make  known  the  situation  of 
the  same; — that  it  is  not  averred,  nnr  does  it  appear  by.  the  said 
declaration,  by  whom  the  said  anchor  was  originally  placed  and  fixed 
in  the  soil  of  the  said  river  in  the  dedaration  mentioned,  or  that  iho 
same  was  wrongfully  placed  and  fixed  there,  or  that  the  defendants  were 
privy  to  the  placing  or  fijqng  of  tiie  same  there,  or  that  the  defond- 
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Mt8  could  have  prevented  the  Bame  from  being  so  placed  and  fixed ; — 
♦^'^n  **^**  ^^  ^^  ^^^  averred,  nor  does  it  appear  in  or  by  the  said  de- 
-^  claration,  that  the  said  anchor  became  removed,  as  in  the  declara* 
tion  is  mentioned,  by  any  consent  or  fault  of  the  defendants,  or  that  the 
defendants  caused  such  removal  to  take  place,  or  that  the  defendants  had 
the  power,  or  that  it  was  their  duty,  to  have  prevented  such  removal,  or 
that  they  were  in  any  way  answerable  for  such  removal,  or  that  the  de- 
fendants were  privy  to  such  removal,  or  that  such  removal  was  wrongful ; 
— ^that  it  is  not  averred,  nor  does  it  appear  in  or  by  the  said  declaration, 
that  the  defendants  were  possessed  of,  or  had  any  control  over,  the  said 
anchor,  at  the  time  it  was  originally  placed  and  fixed  in  the  soil  of  the 
said  river ; — that  it  is  not  averred,  nor  does  it  appear  in  or  by  the  said 
declaration,  that  the  defendants  had  any  legal  right  or  legal  power  pro^ 
perly  to  place  the  said  anchor,  or  to  secure  or  properly  fix  the  said  anchor, 
or  to  indicate  or  make  known  the  situation  thereof;  and  that  the  aver- 
ment in  the  declaration,  that  the  defendants  had  the  means  and  the  power 
of  so  doing,  is  too  vague  and  uncertain,  and  that  it  is  uncertain  whether 
by  the  words  «  means  and  power,"  as  used  in  the  last-mentioned  aver- 
ment, is  meant  legal  means  and  legal  power  and  right,  or  physical  means 
and  physical  power  merely ; — ^that  it  is  not  averred,  nor  does  it  appear 
in  or  by  the  declaration,  that  the  defendants  have  been  or  were  guilty 
of  any  breach  of  duty  which  rendered  them  liable  to  the  plaintiffs  for 
the  damages  in  the  declaration  mentioned ; — that  notwithstanding  any- 
thing which  is  averred,  or  which  appears  in  or  by  the  said  declaration, 
the  said  ship  of  the  plaintiffs  in  the  declaration  mentioned  may  have  run 
foul  of  and  struck  against  the  said  anchor,  as  in  the  declaration  men- 
tioned, by  reason  of  some  want  of  skill  or  care,  or  improper  conduct  of 
the  plaintiffs  or  their  servants  or  agents  in  that  behalf; — that,  notwith- 
standing anything  which  is  ^averred  or  which  appears  in  or  by 
the  said  declaration,  the  said  ship  of  the  plaintiffs  in  the  declara- 
tion mentioned  may  have  run  foul  of  and  struck  against  the  said  anchor, 
as  in  the  declaration  mentioned,  without  any  fault  on  the  part  of  the 
defendants ;— that  the  said  declaration  does  not  disclose  with  sufficient 
certainty  any  cause  of  action  agamst  the  defendants,  &c. 
Joinder  in  demurrer. 

Ohannellj  Serjt.,  with  whom  was  J.  Addison,  in  support  of  the  de- 
murrer.— There  is  no  averment  that  it  was  the  duty  of  the  defendants  to 
place  or  secure  the  anchor  properly  or  to  indicate  its  situation.  The  want 
of  that  averment  may  not  be  material :  but  it  is  essential  that  the  duty 
should  appear  on  the  face  of  the  declaration, — ^Brown  v.  Mallett,  5  Com. 
B.  599  (E.  C.  L.  R.  vol.  67)— which  it  does  not.  It  does  not  appear  who 
fixed  the  anchor.  It  is  consistent  with  the  statement  in  the  declaration, 
that  the  anchor  may  have  been  removed  by  circumstances  over  which  the 
defendants  had  no  control.  It  is  merely  alleged  that  the  defendants  had 
notice  of  the  removal.    [Maulb,  J. — It  appears  that  the  defendants  had? 
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notice  of  the  removal  of  the  anchor,  but  not  to  what  part  it  was  removed.] 
Although  it  is  alleged  that  the  defendants  had  the  means  and  the  power 
of  properly  placing  and  securing  the  anchor,  and  indicating  its  situation, 
yet  the  meaning  of  that  expression  is  ambiguous.     Does  it  mean  that  they 
had  legal  power,  without  committing  an  act  of  trespass  ?  or  does  it  mean 
physical  power  ?     The  corporation  of  Newcastle  are  conseryators  of  the 
river.     [Maule,  J. — In  its  largest  sense,  it  means  both.    You  must  take 
«« means  and  power"  in  their  ordinary  sense.]     The  breach  is,  that  the 
defendants  did  not,  within  a  reasonable  time  after  such  notice,  properly 
*place  the  anchor,  or  secure,  or  endeavour  to  secure  and  properly  r^^qr-o 
fix  the  same,  or  indicate  or  make  known  the  situation  of  the  same.  ^ 
But  it  does  not  appear  that  it  was  their  duty  to  do  so.   They  might  pos- 
sibly have  had  the  power  to  do  so  ;  but  it  might  be  at  a  greater  expense 
than  it  was  worth  their  while  to  incur.     In  Brown  v.  Mallett,  Maule, 
J.,  delivering  the  judgment  of  the  court,  says :  «<  In  the  case  of  The 
King  V.  Watts,  2  Esp.  N.  P.  C.  675,  Lord  Kbnyon  held,  that  the  owner 
of  a  ship  sunk  in  the  Thames  by  accident  and  misfortune,  without  his 
default  or  misconduct,  was  not  liable  to  an  indictment  for  not  removing 
the  obstruction.     It  was  contended,  for  the  prosecution,  in  that  case, 
that,  although  the  defendant  was  not  punishable  for  causing  the  nuisance, 
it  having  arisen  from  accident,  it  was  his  dtUy  to  remove  it :  but  the 
learned  judge  answered,  that  perhaps  the  expense  of  removal  might 
have  amounted  to  more  than  the  whole  value  of  the  property.     The 
same  reason  would  apply  in  the  case  of  an  indictment  for  not  giving 
notice  by  signal,  or  taking  other  means   to  prevent  damage  from  a 
sunken  vessel ;  the  expense  of  doing  so  might,  and  probably  would  be 
greater  than  any  private  benefit  which  the  owner  would  derive  from  it : 
and,  whether  it  were  greater  or  not,  the  reason  seems  to  be  the  same, 
for  not  throwing  on  the  owner  any  special  share  in  the  consequence  of 
a  public  misfortune  with  which  he  had  no  particular  concern,  except 
that  it  arose  out  of  a  private  disaster  which  he  had  innocently  suffered. 
In  the  case  of  such  impediments  to  navigation  arising  out  of  unavoidable 
accident,  the  proper  rule  seems  to  be,  that  the  expense  of  removing  or  di^ 
minishing  the  danger  arising  from  them,  should  be  defrayed  by  those  who 
would  be  benefited  by  such  a  measure;  as  is  done  in  the  case  of  light- 
houses, which  are  erected  to  diminish  the  danger  ^arising  from  r^tor^ 
natural  impediments  to  navigation ;  and  such  measures  are  the  *- 
proper  subjects  of  local  regulations,  to  be  made  on  a  comparison  of  the 
danger  to  be  guarded  against,  and  the  expense  to  be  incurred.     It  is 
scarcely  necessary  to  observe,  that,  if  no  indictment  would  lie,  under 
the  circumstances  stated  in  this  action,  for  the  danger  and  impediment 
to  the  public,  no  action  can  be  maintained  for  the  particular  damage 
sustained  by  the  plaintiff.     The  duty  of  the  defendant,  if  it  exist  at  all, 
is  of  a  public  nature ;  and  the  plaintiff,  in  order  to  succeed,  must  show 
a  breach  of  public  duty,  as  well  as  special  injury  to  himself." 

U 
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Bantowy  coniarft. — This  deolanlion  flnffioiently  discloses  a  Antj  on 
the  part  of  the  defendants,  and  a  breaeh  of  timt  duty,  to  entitle  the 
plaintiff  to  maintain  the  action.  In  Brown  v.  Mallett,  the  obstruction 
wasr  oaased  by  ttuafortune.  Bat,  here,  the  defendantSi  or  some  persons 
for  whose  acts  tbey  are  responsible,  for  their  own  purposes^  placed  the 
anchor  in  the  river.  [Mauls,  J. — In  its  original  position  ?]  Yes.  The 
declaration  allegea  that  the  anchor  was  in  the  possession  of  the  de- 
fendants at  the  time  of  the  injnry.  Whether  the  placing  it  in  the  riyer 
originally  was  lawfal  or  not,  is  immaterial :  it  came  into  the  defendants' 
possession,  and  it  remained  there.  [Williams,  J.-*-Sappose  some  one 
had  wrongfully  removed  the  anchor,  would  it  not  etill  remain  in  the 
possession  of  the  proprietors  7  Ma0li^  J.-^Bi9poee  a  p^won  unknown 
to  the  owner,  removes  an  anchor  from  •  distance,  say  from  the  anchor- 
smith'fr  yard,  and  drops  it  in  a  placewhereil  is  a  nuisance  io  a  navi- 
gaUeriver,  is  the  owner  bound  to  removeit,  or  to  indicate  its  position?] 
This  anflii(Mr  appears  to  have  been.removed?fromaome  place  in  the  river. 
[SfAULB,  J. — That  makes  no  diffarenoet  the  originnl  position  is  quite 
^QKR-]  immaterial.}  It  was  the  4efefidantB''  chi^  to  indicate  '''the  situa- 
-I  tiop.  [Maitlk,  J.^— No.]  -It  became ^disj^aced,  and  it  was  not 
necessary  that  the  plaintiflb  should  aver  that  it  had  been  removed  by 
some  pers(m  Off  persons  utiknown^  or  by  the  winds  and  waves.  Suppos- 
ing the  weathered  caused  it  [BlAULS,  J.«^In  that  case,  it  would  be 
the  defendants'  misfortune,  and  Uiey  would  net  be  bound  to  refix  it, — 
according  to  the  authorky  of  Brown  v.  MaUistt,  which  was  strictly 
founded  upon  The  King  v.  Watts»]  The  defendants  left  the  anchor 
there.  Lord  Halb  says  that  it  is  unlawful  to  leave  an  anchor  in  a 
navigable  river,  without  a  buoy:  Hale,  De  Poxtibus  Maris,  ch.  vii.(a) 
[Maule,  J^-^I.say  so  too.  And  so  said  Lord  BLLSiraoBOuaH,  in  Har- 
mond  V.  Pearson^  1  Campb*  515.  Here,  the  declaration  complains  of  a 
public  nuisance  :(&)  but  it  does  not  say  tiiat  the  defendants  committed 
it.]  It  is  averred  that  the  anchor  was  removed  without  the  knowledge 
of  the  defendants :  but,  having  originally  placed  it  in  the  river  for  their 
own  prc^t  and  conv^ence,  are  not  the  defendants  responsible  for  what 
afterwards  becomes  of  it?  [Maulb,  J. — ^If  a  man  has  a  gun,  and 
another  person  fires  it  off,  and  injures  a  third  party,  is  the  owner  ofthe 
gun  liable  ?]  Pxiobably  not.{c)  But  that  case  is  not  identical  with  the 
present.  This  is  the  case  of  a  leaving  of  the  anchor;  for  which  the 
defendants  are  responsible. 

Maulb,  J.--*-Thb  declaration  in  effect  states  that  an  anchor,  the  pro- 
perty of  the  defendants,  somehow  was  placed  in  a  part  of  a  navigable 
river ;  but  how^  is  not  stated.  The  circumstance  of  the  anchor  being 
the  defendants'  property,  will  not  of  itself  r^der  tiiem  liable.     To  have 

(a)  Hargr.  Traote,  p.  85.  (b)  1  Hawk.  P.  0.  oh.  75,  i  13. 

(c)  Bee  Dixon  v.  Bell,  5  M.  &  Selw.  198,  Lynch  v.  Kordin,  1  Q.  B.  20,  4  P.  A  D.  672. 
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tiuB  eieoty  it  must  amount  to  a  public  ^nuisanoei  and  a  private  r^^Qf^ 
injury,  iyihem.  This  declaration  carefiilly  steera  clear  of  stating  '- 
that  Ae  defendants  did  the  mischief.  It  shows  about  as  good  a  cause 
of  action,  as  if  it  had  stated  that  somebody  beat  the  plaintiff  with  the 
defendants'  stick.  The  case  falls  within  The  King  v.  Watts  and  Brown 
V.  Mallett 

Obssswsll,  J. — I  am  of  the  saine  opinion.  The  person  who  drew 
this  declaration  saw  the  difficulty,  but  has  not  succeeded  in  avoiding 
it.  No  negligence  or  want  of  care  is  imputed  to  the  defendants,  either 
in  placing  the  anchor  where  it  was  originally  placed,  or  in  allowing  it 
to  be  removed. 

Williams,  J.,  and  Talfoubi),  J.,  concurring, 

Judgment  for  the  defendants. 


NEWTON  V.  CHAPLIN. 

When  a  written  doenment  ii  in  the  possession  of  a  witness  who  is  not  oompellahle  to  prodaee 
i^  and  he  reftues  to  do  so,  seeonda^  evidenoe  of  the  oontenti  is  admissible. 

Where  a  person,  not  party  to  a  snity  attends  on  a  common  ewbpcnta,  and  is  oaUed  ai  a  wltnesi, 
and  refhses  to  permit  the  production  of  a  docoment  whioh  his  attorney  has  brought  into  eonrt 
in  obedience  to  a  ntbpcena  duee»  toeicm,  but  which  the  latter  also  declines  to  prodaee;  the 
plaintii^  having  done  eTerTthing  that  could  be  done  to  make  apparent  the  impossibility  of  using 
the  primary  means  of  proof,  is  entitled  to  resort  to  secondary  evidence  of  the  contents,  and 
Is  not  precluded  from  so  doing  by  his  omission  to  serve  the  client  with  a  tnbpcena  duda  tocvm. 

A  hairister,  party  to  a  oaasoi  cannot  be  allowed  to  address  the  court,  where  he  is  represented  by 
oonnseL 

This  was  an  action  of  assumpsit  for  money  had  and  received,  brought 
to  reooyer  the  balance  of  a  deposit  of  two  guineas  per  share  paid  by 
the  plaintiff  upon  forty  shares  which  had  been  allotted  to  him  in  *a  r^orir 
projected  company  called  The  Direct  Sheffield  and  Manchester  ^ 
Bail¥ray  Company. 

The  defendant  pleaded  non  assumpsit. 

At  the  trial  before  Wilbb,  G.  J.,  at  the  sittings  at  Westminster,  after 
Michaelmas  term,  1848,  the  plaintiff  sought  to  sustain  his  case  by  show- 
ing that  the  defendant  was  the  managing  director  of  the  company,  and 
that,  by  his  connivance,  and  that  of  others  assodated  with  Idm  in  the 
management,  advertisements  had  been  issued  containing  false  and 
fraudulent  statements,  by  which  the  plaintiff  had  been  induced  to  take 
the  shares  and  pay  the  deposit,  and  also  by  showing  a  failure  of  con- 
sideration. 

One  Newton,  a  news-agent,  was  called  for  the  purpose  of  producing  the 
manuscript  of  certain  advertisements  which  had  been  sent  to  him  by  the 
secretary  of  the  company  for  insertion  in  various  newspapers ;  and,  in 
particular,  it  was  proposed  to  give  evidence  of  the  insertion  of  one  in 
the  Times  of  the  17th  of  October,  1845,  which  was  said  to  contain  false 
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and  fraudulent  statements  as  to  the  position  and  prospects  of  the  com- 
pany. This  being  objected  to  on  the  part  of  the  defendant,  on  the 
ground,  that,  as  the  case  then  stood,  there  was  no  evidence  before  the 
jury  to  connect  the  defendant  with  those  by  whose  authority  the  adver- 
tisement had  been  inserted, — ^and  the  lord  chief  justice  being  of  opinion 
that  the  evidence  was  not  admissible,  unless  the  defendant  could  be 
shown  to  have  been  at  that  period  connected  with  the  company, — it  was 
then  proposed  on  the  part  of  the  plaintiff,  to  put  in  the  minute-book  of 
the  company ;  and,  for  this  purpose,  he  called  Mr.  Fry,  the  defendant's 
attorney. 

It  appeared  that  Fry  had  been  solicitor  to  the  company ;  that  the  com- 
pany was  dissolved ;  and  that  one-half  of  the  deposit  upon  each  share 
had  been  returned  to  the  allottees.  Fry  had  been  served  with  a  subpoma 
*^f{9n  ^duces  tecum.  He  stated  that  he  held  the  book  in  his  hand ;  but 
-*  he  declined  to  produce  it,  on  the  ground  of  privilege  in  William 
Chaplin,  the  defendant's  brother,  from  whom  he.  Fry,  had  received  it 
for  the  purpose  of  defending  him  in  an  action  brought  against  him  as  a 
member  of  the  provisional  committee. 

The  lor4  chief  justice,  having  consulted  the  other  judges,(a)  who  were 
sitting  in  banco  in  the  adjoining  court,  decided  that  Fry  was,  under  the 
circumstances,  justified  in  declining  to  produce  the  book. 

William  Chaplin  was  in  court,  having  been  served  by  the  plaintiff  with 
a  common  subpoena  ;  and  he  was  asked  whether  he  would  consent  to  the 
book  being  produced,  but  he  declined  to  do  so. 

The  plaintiff  then  proposed  to  give  secondary  evidence  of  the  contents 
of  the  book,  from  the  mouth  of  the  secretary  of  the  company.  But  it 
was  insisted,  on  the  part  of  the  defendant,  that,  inasmuch  as  William 
Chaplin,  the  client,  had  not  been  served  with  a  auipoena  duces  tecum, 
the  plaintiff  had  not  done  all  that  he  was  bound  to  do,  to  show  the  pri- 
mary evidence  to  be  unattainable,  and  consequently  was  not  entitled  to 
give  secondary  evidence. 

The  lord  chief  justice  expressing  himself  of  opinion  that  this  objection 
was  well  founded,  the  plaintiff  submitted  to  be  nonsuited. 

Atherton,  in  Michaelmas  term,  1848,  moved  for  a  new  trial,  on  the 
ground  that  secondary  evidence  of  the  contents  of  the  minute-book  ought 
to  have  been  admitted.  The  plaintiff  could  not  have  anticipated  that 
Fry  would  object  to  produce  the  book;  nor  could  he  know  the  party  on 
whose  account  the  privilege  was  to  be  sot  up.  The  attorney  held  the 
♦oRQi  ^^^^  equally  on  behalf  of  all  *who  might  be  interested  therein 
-'  in  the  like  degree  with  William  Chaplin, — and,  amongst  others, 
for  the  plaintiff  himself.  [Wilde,  C.  J. — He  did  not  receive  the  book 
as  the  general  attorney  for  the  company,  but  as  the  attorney  for  William 
Chaplin  only,  and  for  the  sole  purpose  of  his  defence,  after  the  company 
had  ceased  to  exist.]     Considering  the  circumstances  under  which  the 

(a)  CoLTMAN,  J.,  Maulb,  J.,  Cresswkll,  J.,  and  Williams,  J. 
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plaintiff  was  excluded  from  the  best  evidence,  he  clearly  ought  to  have 
been  allowed  to  resort  to  secondary  evidence.  [Maule,  J. — In  effect, 
you  say  that  ho  had  used  due  diligence.]  Precisely  so.  In  Marston  i;. 
Downes,  6  C.  &  P.  881  (E.  0.  L.  R.  vol.  25),  where,  in  an  action  against 
a  mortgagor,  the  attorney  for  the  mortgagee,  who  had  the  mortgage 
deed,  declined  to  produce  it,  Patteson,  J.,  allowed  secondary  evidence 
to  be  given  of  its  contents :  and  the  court  upheld  his  ruling.(a)  So,  in 
Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102,t  it  was  held,  that,  where  a 
deed  is  in  the  hands  of  an  attorney,  who  holds  it,  not  merely  as  attor- 
ney, but  as  a  security  for  money  owing  to  him  from  his  client,  and  the 
attorney,  being  called  on  a  subposna  duces  teeuniy  refuses  to  produce  the 
deed  on  the  ground  of  his  own  lien,  the  party  calling  for  the  production 
of  the  deed  is  entitled  to  give  secondary  evidence  of  its  contents. 
Parke,  B.,  in  the  course  of  the  argument,  says  :{b)  « If  a  party  does  all 
in  his  power  to  produce  the  deed,  but  is  not  able  to  procure  its  production, 
is  not  that  enough  ?  Then,  is  it  not  enough  to  subpoena  the  attorney, 
duces  tecuTTij  to  produce  it  ?  Marston  v.  Downes  appears  to  have  settled 
that  it  is."  [Wilde,  C.  J. — ^Due  diligence  being  used.]  Subpoenaing 
the  attorney,  in  whose  possession  the  deed  was,  is  using  due  diligence, 
in  the  sense  meant  by  Parke,  B.     In  delivering  the  judgment  of  the 


court,  the  learned  baron  says  :{c)  ^<  It  appeared  *that  the  origi- 
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nal  settlement  was  in  the  hands  of  Mr.  Stafford  Baxter,  attorney 
for  a  Mr.  Weetman,  but  he  did  not  hold  it  merely  as  attorney,  but  also 
as  a  security  for  money  advanced  by  him  to  his  client.  Baxter,  when 
called  upon  on  a  subpoma  duces  tecum,  refused  to  produce  the  deed ; 
and  Lord  Denman  was  of  opinion  that  secondary  evidence  of  its  con- 
tents was  then  admissible ;  and  in  that  opinion  we  entirely  concur.  The 
rule  on  that  subject  is,  that  the  law  excludes  such  evidence  of  facts,  as 
from  the  nature  of  the  thing  supposes  still  better  evidence  in  the  party *s 
possession  or  power  ;{d)  which  rule  is  founded  on  a  sort  of  presumption 
that  there  is  something  in  the  evidence  withheld,  which  makes  against 
the  party  producing  it.  But,  if  such  evidence  is  shown  to  be  unattain- 
able, the  presumption  ceases,  and  the  inferior  evidence  is  admissible. 
If,  therefore,  a  deed  be  in  the  possession  of  the  adverse  party,  and  not 
produced,  or  lost  and  destroyed,  no  matter  whether  by  the  adverse 
party  or  not,  secondary  evidence  is  clearly  admissible ;  and,  if  the  deed 
be  in  the  possession  of  a  third  person,  who  is  not  by  law  compellable  to 
produce  it,  and  he  refuses  to  do  so,  the  result  is  the  same,  for  the  original 
is  then  unattainable  by  the  party  offering  the  secondary  evidence.  And 
this  is  one  of  the  points  ruled  in  Marston  v.  Downes."  [Wilde,  C.  J. — 
I  thought  there  had  not  been  sufficient  diligence  used,  to  entitle  the 
plaintiff  to  give  secondary  evidence,  William  Chaplin  not  having  been 

(a)  1  Ad.  &  E.  31  (E.  C.  L.  R.  vol.  28),  4  N,  A  M.  861  (E.  C.  L.  R.  vol.  30). 
(6)  7  IL  A  W.  lU.f  (c)  7  M.  A  W.  121.  f 

\d)  1  Phillips  on  Evidenca,.9th  edit  434,  10th  edit.  452. 
VOL.  X.— 30  U  2 
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served  with  a  miipcena  duees  tecum.  I  adopted  that  liew  from  the  case 
of  Bowles  t^.  Johnson,  1  W.  Blao.  86.  I  ha?e  known  sach  evidence 
rejected  on  that  ground  in  many  cases.]  QQie  plaintiff  had  no  means 
of  knowing  that  Fry  had  received  the  book  from  William  Chaplin. 
^8611  C^*^^^  ^' — ^^  might  ^bave  asked  Fry.]  It  was  reasonable  to 
-"  presume  that  he  had  the  book  from  the  company,  as  he  had  been 
their  attorney :  the  not  having  asked  Fry,  therefore,  cannot  be  called 
want  of  due  diligence.  Secondary  evidence  was  admitted  in  Ditcher  t, 
Eenriok,  1  0.  &  P.  161  (S.  0.  L.  B.  vol.  12). 

A  rule  nisi  having  been  granted, 

BovUly  in  Michaelmas  term,  1849^  shewed  canse. — The  lord  chief 
justice  was  perfectly  right  in  refoaing  to  compel  Fry  to  produce  the 
book  in  question.  It  came  into  his  possession  as  the  attorney  of  Wil- 
liam Chaplin  only,  and  for  the  purpose  of  defending  him  against  an 
action.  To  say  that  the  plaintiff;  had  an  interest  in  the  book,  is  a  fal- 
lacy; for,  the  very  grioand  of  the  action,  is,  a  repudiation  by  Mr.  Newton 
of  all  connexion  with  the  company. 

With  respect  to  the  admissibility  of  eecondary  evidence,  the  objection 
is,  that  the  plaintiff  had  not  done  all  ihattwas  seqnisite  to  entitle  him 
to  give  secondary  evidence  of  the  contents  of  the  book.  Undoubtedly, 
there  are  authorities  to  show,  that,  irhere  an  attorney  refuses  to  produce 
a  deed  or  other  document,  or  to  state  its  contents,  the  other  party  may 
give  secondary  evidence ;  but  that  is  only  provided  he  has  used  all  due 
diligence  to  obtain  the  best  evidence,  by  serving  the  client  with  a  sub- 
poena  duces  tecum.  Marston  i^.  Downes  has  been  explained,  and  placed 
upon  a  more  correct  footing,  in  a  recent  case  of  Hibberd  v.  Knight, 
2  Exclu  ll,t  where  it  was  held  that  an  attorney  cannot  be  compelled 
by  the  court  to  disclose  the  contents  of  a  dient's  deed  in  his  possession, 
but  that,  if  he  do  so  wUHnglifj  ^e  evidence  may  be  received.  Pareb, 
B.,  there  says:  «« The  case  of  Marston  t;.  Downes  is  often  referred  to. 
There,  a  witness,  an  Mtomey,  refused  to  produce  a  title-deed,  because 
i^noo-i  *i^  was  his  client's,  but  he  told  the  contents  of  the  deed  willingly. 
^  My  brother  Ludlaw  objected  to  the  evidence,  not  on  the  groun<| 
that  the  attorney  was  privileged,  but  that  no  secondary  evidence  could 
be  given  of  the  deed,  which  was  itself  in  existence.  My  brother  Pat- 
TESON  ruled  that  secondary  evidence  might  be  giv^  as  the  party  was 
not  obliged  to  give  up  his  deeds,  and  that,  if  the  attorney  did  not  insist 
upon  his  privilege,  but  chose  willingly  to  disclose  the  contents  of  them, 
the  evidence  might  be  received.  Thus  explained,  the  case  is  correct. 
Where  a  deed  is  in  the  possession  of  a  person,  which  ho  is  not  obliged 
to  produce  under  a  subpcena  duces  tecum^  you  may  give  secondary  evi- 
dence of  its  contents,  as  you  have  done  everything  to  obtain  it.  The 
cases  of  Ditcher  v.  Eenriok,  1  C.  &  P.  161  (E.  C.  L.  B.  vol.  12),  and 
Doe  d.  Gilbert  v.  Boss,  7  M.  &;  W.  102,t  are  authorities  which  show 
this.''     And  Albbrson,  B.,  said :  «« The  second  point  in  the  case  of 
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AiantOQ  9.  Dovnea  requires  explanation.  It  would  seem,  from  the 
rqK>rt  of  that  caee^  that  an  attorney  oan  be  compelled  bj  the  court  to 
divulge  the  contents  of  his  client's  deed.  The  court  will  hear  him,  and 
receive  hifr  evidence,  if  he  4oes  so  mUingly;  but  the  court  cannot  insist 
upon  it."  [Maulb,  Jir^I  presmne  that  the  learned  barons  do  not  mean 
that  the  attorney  may  in  aU  cases  betray  hiis  client.]  Hibberd  v.  Knight 
was  acted  upon  in  Doe  d.  Lord  Egremont  v.  Langdon,  12  Q.  B.  711  (E. 
C.  L.  £•  vol.  64).  There,  to  prove  the  existence  of  an  outstanding  term, 
the  defendant  called  for  the  production  of  the  deed  creating  it.  The 
witness  called  upon,  stated  that  he  held  the  deed  as  attorney  for  a  mort- 
gagee of  the  land,  and  that  his.  client  refused  to  produce  it:  and  the 
witness  himself  declined  to  produce  it,  or  to  give  oral  evidence  of  its 
contents.  The  defendant  then  called  -as  ^a  witness  the  attorney  of  r^to/^o 
a  party  who  had  made  a  contract  with  the  lessor  of  the  plaintiff  *- 
for  exchange  of  lands:  and  he  stated,  that,  on  making  the  contract,  the 
attorney  for  the  lessor  of  the  plaintiff  had  furnished  him  with  an  abstract, 
referring  to  the  deed  in  question,  which  abstract  he  compared  with  the 
original;  that  he  held  the  abstract  as  evidence  of  the  contract;  and 
that  he  had  no  instructions  from  his  client,  but  would  produce  the  abstract 
if  the  judge  thought  he  ought  to  do  so.  The  judge  said  that  he  thought 
there  was  no  sufficient  reason  why  the  witness  should  not ;  and  it  was 
produced  as  secondary  evidence  of  the  deed  creating  the  term :  and  the 
court  held  that  the  evidence  was  properly  received.  In  Doe  d.  Gilbert 
V,  Boss,  the  attorney  refase4  to  produce  the  deed,  not  on  the  ground  of 
his  client's  privilege,  but  on  the  ground  of  his  own  lien. 

.  Newton^  ia  person,  was  desirous  of.  being  heard  in  support  of  the  rule, 
together  with  Atherton.  [Wildb,  0.  J.— ^We  cannot  hear  the  plaintiff 
in  person,  and  by  counsel  also :  the  circumstance  of  the  plaintiff's  being 
a  member  of  the  bar  does  not  place  him  in  a  better  position  in  this  re- 
spect than  another  person.]  The  court  may  in  its  discretion  hear  both. 
[Wildb,  C.  J.— I  think  not.]  In  Newton  v.  Harland,  1  M.  &  G.  650 
(£.  C.  L.  B.  vol.  89),  1  Scott,  K.  B.  482,  Tindal,  G.  J.,  permitted  me 
to  argue  in  my  own  case,  in  conjunction  with  Warren.  [Maule,  J. — 
\^on  must  make  your  election  to  be  heard  by  yourself  or  by  your  conn* 
seL  We  will  at  present  hear  either;  and,  when  the  proper  time  arrives, 
we  will  consider  what  course  ought  to  be  pursued.] 

AtherUmj  in  support  of  the  rule. — The  defendant's  counsel  has  very 
ingeniously  evaded  the  real  question  between  these  parties.  Newton 
was  equally  interested  *with  William  Chaplin  in  the  book  which 


contained  the  account  of  the  proceedings  of  the  company.   There 
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was  no  doubt  as  to  the  nature  of  the  book;  nor  was  it  disputed  that 
Newton  had  paid  the  deposit  and  obtained  scrip.  In  whose  hands 
soever,  therefore,  the  book  might  be,  the  person  holding  it,  held  it  as 
trustee  for  all  who  were  interested  in  the  concern.  Unless  it  can  be 
said  that  the  provisional  committee  only  were  interested  in  the  book,  it 
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is  diflScult  to  conceive  how  any  doubt  could  arise.  The  bringing  of  the 
action  docs  not  involve  a  repudiation  by  the  plaintiff  of  all  connexion 
with,  or  interest  in,  the  company.  The  plaintiff  claims  to  be  entitled  to 
recover  back  money  which  he  has  by  misrepresentation  and  fraud  been 
induced  to  part  with.  The  very  foundation  of  that  claim  is,  that  he  is 
a  scrip-holder.  [Maule,  J. — A  man  has  a  document  in  his  possession, 
the  disclosure  of  which  may  utterly  ruin  him.  For  his  necessary  defence 
in  another  action,  he  confides  it  to  his  attorney.  Is  it  to  be  said  that 
the  attorney  is  bound  to  produce  it,  because  some  other  person  whom 
he,  the  attorney,  does  not  represent,  and  has  no  connexion  with,  has  an 
interest  in  it  ?]  If  the  book  had  remained  in  the  hands  of  William 
Chaplin,  he  might  have  been  compelled  to  produce  it  by  means  of  a 
subpoena  duces  tecum.  [Maulb,  J. — The  necessary  effect  of  the  doc- 
trine you  are  contending  for,  will  be,  that  henceforth  no  man  can  safely 
trust  his  attorney  with  his  secrets  or  his  deeds.  Fry  had  been  served 
with  a  subpoena  duces  tecum;  but  William  Chaplin  had  not.  The  pri- 
vilege of  the  latter  as  to  the  book  was  the  same  in  the  hands  of  Fry,  as 
if  he  had  kept  the  book  in  his  own  hands.  Its  non-production  was 
clearly  right.] 

Then,  immediately  upon  the  refusal  of  Fry  to  produce  the  book,  the 
plaintiff  was  entitled  to  give  secondary  evidence  of  its  contents ;  and, 
assuming  that  that  is  not  so,  the  fact  of  William  Chaplin  himself  being 
in  court,  *and  brought  there  as  a  witness  for  the  plaintiff,  though 
without  a  subpoena  duces  tecum^  unquestionably  gave  him  that 
right.  The  rule  to  be  deduced  from  all  the  cases,  is,  that,  where  a 
deed  is  in  court,  in  the  hands  of  an  attorney,  who  has  received  a  sub- 
poena duces  tecum^  and  who  declines  to  produce  it,  on  the  ground  of 
privilege,  and  the  claim  of  privilege  is  admitted,  all  the  sources  of  pri- 
mary evidence  are  exhausted,  and  the  party  calling  for  the  deed  is  en^ 
titled  to  give  secondary  evidence  of  its  contents,  notwithstanding  the 
client  has  been  served  with  a  subpoena  duces  tecum,  [Maule,  J. — Do 
you  rely  on  the  document's  being  in  court,  as  a  material  circumstance?] 
It  may  or  may  not  be.  The  proposition  contended  for  was  expressly 
admitted  in  Marston  v.  Downes,  6  C.  &  P.  381  (E.  C.  L.  R.  vol.  25),  1 
Ad.  &  E.  31  (E.  C.  L.  R.  vol.  28),  4  N.  &  P.  861,  which  was  confirmed 
in  Hibberd  v.  Knight,  2  Exch.  ll,t  except  in  so  far  as  the  latter  case 
rectifies  an  error  in  the  former.  In  Ditcher  v.  Kenrick,  1  C.  &  P.  161 
(E.  C.  L.  R.  vol.  12),  the  rule  is  stated  without  any  qualification ;  as 
also  in  Doe  d.  Lord  Egremont  r.  Langdon,  12  Q.  B.  711  (E.  C.  L.  R. 
vol.  64).  The  fact  of  William  Chaplin's  having  been  served  only  with 
a  common  subpoena,  makes  no  difference.  A  subpoena  duces  tecum  is 
but  a  means  to  an  end:  if  the  party  and  the  document  are  both  in 
court,  the  court  has  power  to  compel  production,  no  matter  how  they 
come  there.  What  is  the  ground  upon  which  secondary  evidence  is  re- 
ceived ?   The  court  is  bound  to  administer  justice  upon  the  best  possible 
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eYidence  :  but,  inasmuch  as  the  party  may,  without  any  default  of  his 
own,  be  disabled  from  adducing  primary  evidence,  upon  his  showing 
that  due  diligence  has  been  used  for  that  purpose,  secondary  evidenoe 
is  let  in.  In  Snellgrove  v.  Stevens,  Car.  &  Marsh.  508  (E.  G.  L.  R. 
vol.  41),  which  was  an  action  of  trespass  for  a  seizure  made  by  virtue 
of  a  warrant  issued  by  the  defendants  as  commissioners  under  a  court 
of  requests  *act, — ^it  being  necessary,  in  the  course  of  the  trial,  r^-oaa 
to  produce  the  record-book  of  the  court  of  requests,  and  the  war-  *- 
rant  of  execution,  and  the  attorney  for  the  defendants,  who  was  also 
the  officer  of  the  court  of  requests,  having  the  custody  of  both  docu- 
ments, being  in  court,  and  having  both  with  him,  but  declining  to  show- 
the  warrant,  because  he  had  only  received  notice  to  produce  the  booky 
— Cresswell,  J.,  said :  "  A  witness  here,  sworn  to  "give  evidence,  and 
having  a  document  in  his  possession,  may  be  compelled  to  produce  it : 
he  is  just  as  much  under  the  control  of  the  court  in  this  respect  as  if  he 
bad  brought  the  document  under  a  Btibpoma  duces  tecum.'*  And,  in  Doe 
d.  Loscembe  v.  Clifford,  2  Gar.  &  K.  448  (E.  G.  L.  R.  vol.  61),  it  was 
ruled,  that,  if  a  deed  be  in  the  possession  of  a  third  person  as  mortgagee, 
and  he,  having  the  deed  in  court,  though  not  subpoenaed  in  the  cause, 
declines  to  produce  it,  secondary  evidence  may  be  given  of  its  contents ; 
but  that,  if  the  deed  is  not  in  court,  and  he  has  not  been  subpoenaed  to 
produce  it,  it  is  otherwise.  ,  Here,  all  had  been  accomplished  that  could 
usefully  be  done.  The  attorney,  in  whose  custody  the  book  was,  had 
been  served  with  a  subpama  duces  tecum^  and  had  the  deed  in  court ; 
and  the  client  was  in  court  under  a  common  aubposna :  to  have  served 
the  latter  with  a  subpoena  duces  tecum,  when  the  document  was  not  in 
his  custody,  would  have  carried  the  case  no  further. 

Newton  now  claimed  to  be  heard. 

Per  Curiam, — Counsel  having  been  heard,  it  would  be  contrary  to 
reason  and  precedent  to  hear  the  party  also.  Cur,  adv.  vult. 

Maule,  J.,  now  delivered  the  judgment  of  the  court. 

*In  this  case,  a  rule  was  obtained  for  a  new  trial,  on  the  ground  ri^^oan 
of  the  improper  rejection  of  evidence.  ^ 

The  action  was  brought  to  recover,  as  money  had  and  received  to  the 
plaintiff's  use,  the  deposits  paid  on  an  allotment  of  shares  in  the  Sheffield 
and  Manchester  Railway,  against  the  defendant,  as  one  of  the  directors 
of  the  company,  on  the  ground  of  fraud,  and  failure  of  consideration. 

In  the  course  of  the  plaintiff's  case,  it  was  attempted  to  connect  the 
defendant  with  the  act  of  inserting  an  advertisement  in  a  newspaper; 
and,  in  order  to  do  so,  it  was  proposed  to  put  in  evidence  the  minute-book 
of  the  provisional  committee.  For  that  purpose,  an  attorney  named  Fry, 
who  had  been  attorney  for  the  company,  and  who  had  been  served  with 
a  subpoena  duces  tecum  as  to  the  book  in  question,  was  called  ns  a  witness. 
He  said  that  he  had  the  book  with  him  in  court:  but  he  refused  to  pro- 
duce it,  because  he  had  received  it  professionally,  from  the  defendant's 
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brother,  William  Chaplin.  The  lord  ohief  JQatice,  before  whom  the 
cause  was  tried, — after  having  conanlted  the  judges  then  sitting  m  haneo 
in  the  adjoining  court,-— decided  that  the  witness  was  justified  in  this 
refusal :  whereupon  it  was  proposed,  on  the  part  of  the  plaintiff,  to  give 
secondary  evidence  of  the  oontenta  of  the  book,  by  the  examination  of 
the  secretary  of  the  company. 

William  Chaplin  had  been  subposnaed  by  the  plaintiff,  and  had  been 
examined  as  a  witness;  and,  on  being  asked,  he  objected  to  the  book 
being  prodaced.  Bat,  as  he  had  not  been  served  with  a  9ubp€ma  duee$ 
teeum^  it  was  contended  by  the  ooonsel  for  die  defendant,  that  secondary 
evidence  was  not  admissible:  and  the  lord  chief  justice,  being  of  that 
opinion,  refused  to  receive  it. 

*8fi81      ^^^  plaintiff  having  been  nonsuited,  afterwards  '^'obtained  a 
-'  rule  for  a  new  trial,  on  the  ground  that  secondary  evidence  ought 
to  have  been  admitted. 

The  general  doctrine  is  dear,  that,  if  a  written  document  is  in  the 
possession  of  a  witness  who  is  not  compellable  to  {uroduce  it,  and  he  re* 
fuses  to  do  so,  secondary  evidence  of  the  contents  is  admissible.  But, 
in  Doe  d.  Gilbert  v.  Boss,  7  M.  &  W.  102,t  a  point  was  suggested  by 
the  Court  of  Exchequer  (which  it  became  unnecessary  to  decide),  that, 
if  the  witness,  who  refuses  to  produce  the  deed,  be  an  attorney,  relying 
on  the  privilege  of  his  client,  it  is  possible,  that,  although  the  attorney 
might  refuse  to  disclose  the  instrument iriiich  was  confided  to  him  by  his 
client,  the  client  himself  might  not  be  unwilling  that  it  should  be  dis* 
closed ;  and  therefore,  unless  he  is  subpoenaed  to  produce  the  instrument, 
and  refuses  to  do  so,  all  itas  not  been  done  which  might  be  done  to  show 
the  primary  evidence  unattainable.;  «n<^  consequently^  that  «ec<mdary 
evidence  is  not  admissible. 

In  the  present  case,  the  client,. William  Chaplin,. having  Attended  on 
a  common  subpoena,  and  hsrving  been  called  as  a  witness,  refused  to 
permit  the  production  of  the  book,  whick  the  Attorney  had  brought  into 
court  in  obedience  to  a  iubpcMa  duce$  tecum.  And  the  only  objection 
is,  that  the  client  himself  had  been  served  with  niubpoena  dueea  tecum. 

But  we  are  of  opinion,-r-in  accordance  with  the  decision  of  Aldbbson, 
B.,  in  Doe  d.  Loscombe  i^.  Clifford,  2  Car.  &  K.  448  (E.  C.  L.  B.  vol. 
61), — ^that,  as  the  book  was  actually  in  court,  and  the  plaintiff  had  pro* 
cured  the  attendance,  as  witnesses,  of  both  the  attorney  and  the  client, 
who  expressed  in  court,  their  refusal.to  allow  the  book  to  be  produced, 
he  had  done  everything  that  could  be  done  to  make  apparent  the  impos- 
i^oaff]  sibility  of  using  the  primaiy  means  *of  proof;  and,  consequently, 
^  that  he  was  entitled  to  resort  to  secondary  evidence. 

We  are,  therefore,  of  opinion  that  tfie  rule  for  a  new  trial  must  be 
made  absolute.  Bule  absolute.(a) 


(a)  The  eonoliulon  to  whieh  the  oonri  oaaa  rendtrtd  k  vummmuj  to  cUtormiM  wbothor  or 
not  tho  attorney  wu  oompellod  to  prodooo  tho  book  at  the  triaL 

Whan  «B  original  papor  is  In  iha  hMidi  of  aa  attofs^,  vate  saah  olraaulanaM  that  ha 
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•aiuioi  be  eompelled  to  prodnoe  it»  the  pwtjjr  Bwg,  805.    Where  •  wrltiaf  is  exeeufted  to  a 

may  prore  and  exhibit  a  eopy.   Lynde  e.  Judd,  third  penen,  who  reeldee  o«t  of  the  eteto,  it  is 

3  JHj,  499.    An  original  paper,  in  the  handf  eompeiMil»  after  proof  of  its  exeontioa  and  de- 

of  a  peraon  who  eannot  be  reached  by  proooM  liyeiy^  to  give  OTidenee  of  iti  eontento.    Waller 

of  ooart  to  as  to  compel  its  prodnotlon«  may  be  e.  OnJle,  8  B.  Monroe^  11 ;  Vangfan  e.  Blggen^ 

proved  by  parol    Ralph  e.  Brown,  8  Watta  A  6  Georgia,  188. 


FOBD  V.  GRAHAM.    Nov.  5. 

It  ia  entirely  in  the  dieeretion  of  a  Jadge,  to  grant  or  reftue  a  h»heai  9»rfut,  to  enable  a  pil- 

ioner  to  attend  to  ihow  eaue  agaioit  a  iomaouL 
^BiaiMi,  that  a  apeeial  ground  shovld  be  laid  for  neh  an  i^lioatlon. 


Thb  phdntifi^  being  a  priaoner  iathe  Queen's  prison,  applied  to  iSjooMf 
J.,  at  chambers,  for  a  habetu  carpui  to  enable  him  to  «ppear  to  show 
eanse  against  a  summons.  The  learned  judge  refused  to  grant  it ;.  and, 
a  second  summons  having  been  taken  out,  an  order  was  made  thereon, 
which  was  afterwards  made  a  mle  of  conrt. 

BawUfis  now  moved  for  a  rale  to  show  cause  why  the  order  and  rule 
of  court  should  not  be  set  aside,  on  the  ground  of  the  improper  refusal 
of  the  haheoi. 

Maulb,  J.-^I  do  not  see  why  a  prisoner  should  have  a  Adtieoi  iW^His 
whenever  he  pleases,  in  order  iliat  he  nuy  come  out  and  i^nduct  his 
business,  whether  that  business  consiiti  ofi  ir  proceeding  in  Murt  or  at 
chambers,  or  of  anything  else* 

Jbbvis,  G.  J. — ^The  matler  is  de^ly  in  the  discretion  <^f  .^the  judge ; 
and  I  think  the  refusal  was  juotifled,  no  special  gifouiid  helngilaid  for  tha 
indulgence. 

The  rest  of  the  court  concurring,     '  Bulc  refused. 


^HOOEBB  V.  WOOLMEB.    Ni^  11,  *870 

In  aafompait  on  the  following  memorandmn,— '' A.  agreea  to  let»  and  B.  to  take,  tiro  rooms  in  the 
imewiige  of  A.,  at  the  rent  of  401.  per  annanif  pejaUe  ^laartariy;  and  B.  H^%m  to  pay  tlM 
proportion  of  ratoo,  tazee,  and  aaoeenMnts,  whieh  now  are,  or  hereafter  may  be»  aeeesied  on 
the  premiiee  io  token  by  B.,"— the  deelaration  alleged,  that,  whilit  B.  was  tenant,  dirers  ratos, 
ikeu,  were  asseesed  on  the  messuage;  thai  the  said  rates,  Ae^,  beeame  due  on  aroertain  day, 
and  were  paid  by  A* ;  and  thai  the  proper  andreaaonable  proportion  of  the  said  Iwt^ientioned 
rates,  Ae.,  to  be  paid  by  B.  in  respeet  of  the  demised  premlMS,  aooording  to  the  agreement 
was  <<a  eertain  proportion  thereof,  to  wit,  one  third  part  thereof,  amonnting^  to  wit,  to  Ml.,"— 
of  aU  whieh  B.,  before  the  oommeneemeni  of  the  foit*  had  notiee»  and  WH  then  refpeeted  by 
A.  to  pay  the  same,  Ao.  :;— 

Held,  thai  a  plea  traversing  the  fqmtt  to  pay,  was  bad,  as  attempting  to  raise  an  Immatorial  Issue. 

Held  also,  thai  a  spedal  trarerse,  thai  ^the  proper  and  reasonable  proportton  of  the  said  ratea^ 
AoL,  to  be  paid  by  B.  in  respeet  of  the  said  demised  premises,  wae  a  eertain  proportion,  amount- 
ing  to  1S2. 10«.,  and  no  more,— oftt^iM  hoe,  that  the  said  proper  and  reasonable  proportion  of 
the  said  ratos,  4o.,  was  501.,  in  manner  and  form,  40.,"  was  bad,  for  the  same  reason. 

Where  the  plaintiff  has  deliTered  mU  the  demuixer  booki^  he  eannot  oall  upon  the  defindaai  to 
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pay  for  thoso  delivered  to  the  jnoior  palsne  judges,  u  a  condiUoD  of  bis  beiog  heardi 
unless  he  has  himself  ttrietly  oomplied  with  the  rule  of  Hilary  Term,  4  W.  4>  hy  delivering  the 
books  for  tho  defendant  on  the  day  following  that  on  which  the  defendant  should  ha\  e  de- 
livered  them. 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration 
stated  that  a  certain  agreement  was  made  by  and  between  the  plaintiff 
and  the  defendant,  in  the  words  following,  that  is  to  say,  "  18th  of 
August,  1847.  Memorandum  of  the  terms  on  whi<$h  Mr.  S.  Hooper 
agrees  to  let,  and  Mr.  S.  F.  Woolmer  to  take,  the  ground-floor,  consisting 
of  two  rooms,  in  the  messuage  of  the  said  S.  Hooper,  at  the  rent  of  40/. 
per  annum,  payable  quarterly :  And  the  said  S.  F.  Woolmer  agrees  to 
pay  the  proportion  of  rates,  taxes,  and  assessments,  whether  parliament- 
ary, parochial,  or  otherwise  (except  landlord's  property-tax),  which  now 
are,  or  hereafter  may  be  assessed  on  the  said  premises  so  taken  by  the 
said  S.  F.  Woolmer."  Mutual  promises.  The  count  then  proceeded  to 
^oPT-i-i  aver,  that,  whilst  the  defendant  *was  tenant  of  the  said  premises, 
■*  divers  rates,  taxes,  and  assessments,  other  than  landlord's  pro- 
perty-tax, amounting  to  a  large  sum,  to  wit,  2502.,  were  assessed  on  the  said 
messuage  in  the  agreement  mentioned,  whereof  the  said  demised  premises 
were  and  are  parcel  as  aforesaid ;  that  the  said  rates,  taxes,  and  assess- 
ments became  on  a  certain  day,  to  wit,  the  2d  of  July,  1850,  due  and 
payable,  and  were  then  respectively  paid  by  the  plaintiff;  and  that  the 
proper  and  reasonable  proportion  of  the  said  last-mentioned  rates,  taxes, 
and  assessments,  to  be  paid  by  the  defendant  in  respect  of  the  said  de- 
mised premises,  according  to  the  form  and  effect  of  the  said  agreement, 
was  a  certain  proportion  thereof,  to  wit,  one-third  part  thereof,  amounting, 
to  wit,  to  the  sum  of  50i. — of  all  which  the  defendant,  before  the  com- 
mencement of  the  suit,  had  notice,  and  was  then  requested  by  the  plain- 
tiff to  pay  the  last-mentioned  sum  of -toioney,  &c. 

The  defendant  pleaded, — first,  as  to  122.  10«.,  parcel  of  tho  502., 
tender. 

Secondly,  that  the  defendant  was  not  requested  to  pay,  in  manner 
and  form  as  in  the  declaration  alleged. 

Fourthly,  as  to  the  residue  of  the  50?.,  that  the  proper  and  reasona- 
ble proportion  of  the  said  rates,  taxes,  and  assessments  to  be  paid  by 
the  defendant,  in  respect  of  the  said  demised  premises^  was  a  certain 
proportion,  amounting  to  the  sum  of  121.  10a.  and  no  more, — absque 
hoc,  that  the  said  proper  and  reasonable  proportion  of  the  said  rates, 
taxes,  and  assessments,  was  a  certain  proportion  or  part  thereof,  to  wit, 
the  sum  of  50Z.,  in  manner  and  form  as  in  the  declaration  alleged. 

The  plaintiff  demurred  to  the  second  plea,  assigning  for  cause  that  it 
attempted  to  raise  an  immaterial  issue;  and  to  the  fourth,  on  the  ground 
of  uncertainty  and  multifariousness,  it  being  uncertain  whether  the  plea 
meant  to  traverse  tlie  allegation  that  the  proportion  of  one-third  was 
^c^'7C)^^  ^^^  proper  one,  or  that  the  rates  amounted  *to  502.,  or  to  put  in 
^-^  issue  both  the  proportion  and  the  amount. 
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Couehf  for  the  plaintiff,  objected  to  the  defendant's  being  heard  until 
he  had  paid  for  the  demurrer-books  which  had,  upon  his  default,  been 
delivered  by  the  plaintiff  to  the  two  junior  judges,  pursuant  to  the  rule 
of  Hilary  term,  4  W.  4,  r.  7.(a)  It  appeared,  that  the  defendant's 
demurrer-books  ought  to  have  been  delivered  on  Tuesdat/^  the  5th  instant, 
and  that,  he  having  failed  to  deliver  them,  the  plaintiff's  attorney  deli- 
vered them  for  him  on  Saturday ^  the  9th. 

NeedhaiUj  contra,  submitted,  upon  the  authority  of  Fisher  v.  Snow, 
3  Dowl.  P.  C.  27,  that  the  plaintiff  had  not  complied  strictly  with  the 
rule,  and  therefore  was  not  entitled  to  costs.  In  that  case,  the  defend- 
ant's demurrer-books  ought  t6  have  been  delivered  on  Thursdayj  and  the 
plaintiff  did  not  deliver  them  until  Saturday:  and  Littledale,  J.,  said, 
«<  I  think,  under  the  circumstances,  the  plaintiff  is  not  entitled  to  the 
costs  of  these  copies  before  the  plaintiff  is  heard.  The  rule  says,  that, 
<  in  default  thereof  by  either  party,  the  other  may,  on  the  *day  r^jjofyq 
folhunngj  deliver  such  copies.'  Now,  although  a  delivery  on  the  "• 
next  day  but  one  may  be  sufficient  to  enable  the  plaintiff  to  proceed 
with  the  argument,  yet,  as  the  plaintiff  seeks  to  make  the  defendant  pay 
costs,  he  ought  to  have  delivered  the  extra  copies  on  the  day  following 
that  on  which  the  delivery  ought  to  have  been  made  by  the  opposite 
party." 

Jervis,  C.  J. — The  plaintiff  certainly  has  not  brought  himself  strictly 
within  the  rule. 

Couchj  in  support  of  the  demurrer. — The  second  plea  is  bad  for  seek- 
ing to  put  in  issue  an  immaterial  averment  in  the  declaration,  viz.  the 
request.  The  declaration  alleges  the  fact  of  the  assessment,  and  of  the 
payment  of  the  rates  and  taxes  by  the  plaintiff,  and  that  the  defendant 
had  notice  thereof.  There  is  nothing  in  the  agreement  requiring  any 
special  request  to  the  defendant  to  pay  his  proportion :  his  duty  and  lia- 
bility to  pay  arose  immediately  upon  the  payment  by  the  plaintiff.  In 
Wallis  V.  Scott,  1  Stra.  88,  the  plaintiff  declared  that  the  defendant,  in 
consideration  the  plaintiff  would  make  him  a  set  of  sails  worth  452.,  pro- 
mised to  pay  so  much  for  them  upon  request ;  and  averred  that  he  made 
the  9aid  sails^  and  that  the  defendant,  although  often  requested,  refused 
to  pay.  Upon  demurrer,  it  was  contended, — first,  that  <  this  being  a 
special  contract,  the  plaintiff  must  show  a  performance  of  all  on  his  part, 
which  he  had  not  done ;  for,  he  had  not  averred  that  he  made  the 

(a)  Which  proridesy  that^  "four  clear  days  before  the  day  appointed  for  argameDt^  the  plaintib 
shall  deliver  copies  of  the  demurrer-book;  special  case,  or  special  verdict,  to  the  lord  chief  Justico 
of  the  King's  Bench  or  Common  Pleas,  or  lord  chief  baron,  as  the  case  may  be,  and  the  senior 
jndge  of  the  conrt  in  which  the  action  is  brought;  and  the  defendant  shall  deliver  copies  to  the 
other  two  judges  of  the  court  next  in  seniority;  and,  in  de&nlt  thereof  by  either  party,  the  other 
party  may,  on  the  day  /oUowingf  deliver  such  copies  as  ought  to  have  been  so  delivered  by  the 
party  making  default :  and  the  party  making  default  shall  not  be  heard  until  he  shaU  have  paid 
for  such  copies,  or  deposited  with  the  clerk  of  the  rules  in  the  King^s  Bench  and  Exchequer,  or 
the  secondary  in  the  Common  Pleas,  as  the  ease  may  be,  a  ndBeienl  sum  to  pay  for  such  copies." 
See  Jervis's  Rules,  2d  edit  p.  107. 
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sails  worth  45Z.,  and  if  they  were  not  worth  it,  the  defendant  was  not 
chargeable.  Secondly,  the  action  being  founded  upon  the  breach  of 
contract)  there  ought  to  be  a  special  request  laid :  for,  this  diflfers  from 
the  cases  where  there  is  a  precedent  debt  or  duty  whereon  to  ground  the 
^ofTA-i  *promise,  for,  there  it  is  admitted  the  action  is  a  request :  Sel- 
-■  man  v.  King,  Cro.  Jac.  183.  The  defendant,  in  consideration . 
the  plaintiff,  being  an  innkeeper,  would  entertain  the  defendant's  com- 
missioners, promised  to  pay  for  their  lodging  and  diet  upon  request ; 
and,  there  being  nothing  but  the  general  licet  soepius  requisite  judgment 
was  arrested  upon  that  distinction  between  a  collateral  contract  for  a 
thing  infierij  and  a  precedent  debt  or  duty.  And  to  the  same  purpose 
is  Hill  V.  Wade,  Cro.  Jac.  523.  In  Birks  v.  Trippet,  1  Saund.  82,  as- 
sumpsit on  mutual  promises  to  perform  an  award,  or  pay  each  other  40/. 
upon  request,  and  in  an  action  for  the  40Z.  the  declaration  was  held  ill, 
because  no  request  was  alleged,  and  the  former  cases  and  differences 
were  agreed.  That  no  money  was  to  be  paid  till  two  things  are  done, 
neither  of  which  appear, — 1,  the  making  the  sails  of  such  a  value, — and 
2,  a  request  to  pay  for  them."  But  Eyrb,  J.,  said :  « I  do  not  think  the . 
value  need  be  alleged ;  but,  if  it  need,  yet  the  prcedict*  takes  it  in ;  for, 
if  the  value  be  part  of  the  description,  then  it  is  averred  that  the  plain- 
tiff made  such  a  set  of  sails  as  was  agreed  upon,  that  is,  a  set  of  sails 
which  answers  every  part  of  the  description.  Where  notice  or  request 
are  by  law  necessary,  there  the  general  averment  will  not  be  sufficient ; 
but  it  must  be  particularly  set  forth,  that  the  court  may  judge  whether 
the  notice  or  request  were  sufficient.  But,  in  this  case,  I  take  it  no  re- 
quest was  necessary ;  for,  on  the  making  the  sails,  the  money  immedi- 
ately becojnes  due.  If  I  promise  a  tailor,  that,  in  consideration  he  will 
inake  me  a  suit  of  clothes,  I  will  pay  him  so  much,  there  needs  no 
requiBSt ;  for,  as  soon  as  he  has  done  his  part,  there  is  a  duty  vested  in 
him.  And  this  differs  from  the  cases  where  the  payment  is  to  be  to  a  third 
*27^l  P^^^^^»  ^^  where  an  award  directs  a  '*'request."(a)  Here,  there 
-*  is  a  general  allegation  of  notice,  which  is  not  denied.  [Maule, 
J. — ^The  defendant  agrees  to  pay  a  proportion  of  rates  and  taxes.  When 
the  proportion  payable  by  him  is  ascertained,  a  request  to  pay  is  no  more 
necessary  than  a  request  to  pay  the  rent.]     Clearly  not. 

The  fourth  plea  is  also  bad,  as  attempting  to  put  in  issue  immaterial 
matter,  viz.  the  precise  amount  of  the  proportion  due. 

JVeedham  (with  whom  was  J.  H.  Hodgson),  contri. — The  contract,  as 
set  out  in  the  declaration,  is  a  peculiar  one,  and  is  not  properly  open  to 
the  construction  sought  to  be  put  upon  it  by  the  other  side.     Supposing 

(a)  The  reporter  adds,^" Afterwards,  the  eonrt  being  fuU,  Bfunihwayte  (Seijt,  pro  de/endemtt) 
mentioned  Cro.  Eliz.  773  (probably  721,  Thomson  v.  Butler) ;  91  (Obaston  v.  Garton) ;  Hott  107 
(Bill  9.  Lake).  And  Yorke  qaoted  Tely.  66  (The  Caae  of  an  Hostler);  121  (Ashe  v.  Doughty)  ; 
3  BuIsL  258  (Payn  «.  Selbj) ;  2  Cro.  639  (Waters  «.  Bridge).  And  the  former  cases  of  2  Cro.  183 
(Selman  v.  King),  623  (Hill  v.  Wade),  were  denied  per  EtbIi  J.,  and  Judgment  given  for  the 
plaintiff." 
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the  plaintiff  to  be  entitled  to  claim  a  proportion  of  the  rates  and  taxes 
assessed  npon  the  premises,  not  generally,  but  «<  so  taken  by  the  defend- 
ant," there  is  no  distinct  averment  that  there  has  been  such  an  assess- 
ment. [Maulb,  J. — The  rooms  wonld  not  be  rated  separately,  but 
jointly  with  the  rest  of  the  messuage.  Jervis,  G.  J. — ^Is  this  open  to 
yon  on  general  demurrer  ?]  The  ground  of  demurrer  is,  that  the  second 
plea  puts  in  issue  the  request,  which  it  is  said  is  immaterial.  There  is 
no  distinct  averment  in  the  declaration  that  the  defendant  had  notice  of 
the  payment  of  the  rates  and  taxes  by  the  plaintiff,  but  only  a  general 
averment  of  notice  of  all  the  premises.  Wherever  notice  is  necessary, 
a  request  '''is  also  necessary ;  and  it  is  always  necessary  to  allege  r^ofrf! 
a  notice,  and  a  request,  where  the  thing  is  to  be  done  upon  the  *- 
happening  of  a  given  event :  Birks  v.  Trippet,  1  Wms.  Saund.  82.  It 
was  there  said  by  Saunders^  and  assented  to  by  the  court,  that,  «  where 
a  mere  duty  is  promised  to  be  paid  upon  request, — as,  if,  in  consideration 
of  all  moneys  lent  to  the  defendant,  he  promised  to  pay  them  again  upon 
request,  no  actual  request  is  necessary,  but  the  bringing  of  the  action  is 
a  sufficient  request ;  but  otherwise  it  is  upon  a  promise  to  pay  a  collateral 
sum  upon  request;  for,  there  an  aetwd  request  ought  to  be  made  before 
the  action  brought."  Williams,  J. — ^There,  the  request  was  parcel  of 
the  contract.] 

The  plaintiff  has  expressly  alleged  that  the  proportion  of  rates  and 
taxes  payable  by  the  defendant  is  502.;  and  he  founds  his  breach  upon 
that :  but  he  alleges  it  within  a  series  of  videlicetSy  which  makes  it  diffi- 
cult for  the  defendant  to  take  issue  upon  it.  The  fourth  plea  states  that 
the  proper  and  reasonable  proportion  of  the  rates  and  taxes  to  be  paid 
by  the  defendant,  was  122.  10«.,  and  no  more, — absque  hoe,  that  the  said 
proper  and  reasonable  proportion  was  502.,  as  alleged  in  the  declaration. 
[Maule,  J. — The  substance  of  the*  allegation  is,  that  the  proportion 
payable  by  the  defendant,  w^s  a  sum  of  which  you  had  notice.  The 
plaintiff  was  not  bound  to  make  the  sum  material.  His  allegation  would 
be  supported  by  proof  that  it  was  122.  10a.,  provided  you  had  notice  of 
it.  It  may  be  a  question  whether  it  was  incumbent  on  the  plaintiff  to 
give  notice  of  any  proportion  at  all,  seeing  that  the  matter  was  as  much 
in  the  knowledge  of  the  one  party  as  of  the  other.]  The  landlord  would 
have  the  better  means  of  knowledge.  At  all  events,  the  jury  must 
inquire  what  the  proportion  is;  and,  *to  enable  them  to  do  this,  r^eoPTir 
it  was  essential,  that  it  should  be  put  in  issue,  and  this  is  the  only  '- 
way  of  doing  so.  [Maule,  J. — ^Might  you  not  have  traversed  the 
notice  7](a) 

Couchj  in  reply,  was  stopped  by  the  court. 

Jervis,  C.  J. — ^I  am  opinion  that  the  plaintiff  is  entitled  to  judgment. 

(a)  One  aMiim«i  to  sare  humlesfl  J.  S.  of  all  obligftiioni  wherein  he  iball  be  boond  for  J.  N.; 
audi  in  ui  aMumpeit  brought  he  ehowe  that  he  was  bonnd  in  an  obligation  for  J.  "S.,  from  which 
he  waa  not  saTed  hannleaa,  and  doth  not  ahow  that  he  gare  any  notiee  to  the  defendant :  yet  held 
to  be  good  enough."    Cited  by  HouaHTOir,  J.,  in  Hemming'a  ease,  Cro.  Jao.  482. 
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As  to  the  second  plea,  the  question  raised,  is,  whether,  nnder  the  terms 
of  the  contract  declared  upon,  it  was  necessary  that  there  should  have 
been  a  request  by  the  defendant  to  the  plaintiff  to  pay  the  amount  due 
from  him  in  respect  of  the  rates  and  taxes,  before  action  brought.  The 
state  of  facts  upon  the  record  is  this : — There  was  a  letting  by  the 
plaintiff  to  the  defendant  of  certain  apartments  at  a  rent  of  40i.  per 
annum,  plus  the  proportion  of  rates  and  taxes  assessed  on  the  premises 
80  taken  by  the  defendant.  The  record  shows  that  the  rates  and  taxes 
were  assessed  upon  the  entire  premises,  and  the  declaration  claims  a 
proportionate  part.  The  question  is,  whether  there  was  a  primary  or  a 
secondary  liability  on  the  defendant  to  pay  such  proportion.  I  think 
it  was  a  primary  liability,  and  that  no  request  was  necessary.  As  to 
the  fourth  plea,  the  plaintiff  is  also  entitled  to  judgment,  unless  the 
amount  of  the  proportion  of  rates  and  taxes  payable  by  the  defendant 
was  material,  which  I  think  it  was  not.  On  both  pleas,  therefore,  the 
plaintiff  will  have  judgment. 

it:o''Q'\  *Maule,  J. — I  am  of  the  same  opinion.  The  declaration 
-*  states  an  agreement  to  pay  a  proportion  of  rates  and  taxes ; 
that  rates  were  payable,  and  paid  by  the  plaintiff ;  that  a  certain  pro- 
portion was  the  proper  and  reasonable  proportion  thereof  payable  by 
the  defendant ;  and  that  the  defendant  had  notice  of  the  premises.  I 
think  that  shows,  without  any  allegation  of  request,  a  liability  on  the 
part  of  the  defendant  to  "pay  such  proportion.  It  shows  a  debt  due 
from  the  defendant  to  the  plaintiff.  Putting  the  request  in  issue,  there- 
fore, puts  in  issue  an  allegation  that  is  wholly  immaterial.  As  to  the 
fourth  plea,  it  is  difficult  to  understand  what  it  was  intended  to  put  in 
issue.  It  is  suggested  that  it  means  to  put  in  issue  the  precise  amount 
of  the  proportion  of  rates  and  taxes  payable  under  the  agreement  by 
the  defendant.  I  do  not  think  the  plaintiff  was  bound  to  state  the  pre- 
cise amount.  The  declaration  alleges  that  the  proper  and  reasonable 
proportion  of  rates  and  taxes  to  be  paid  by  the  defendant  in  respect  of 
the  demised  premises,  was  a  third  part  thereof,  amounting,  to  wit,  to 
50^.,  of  which  the  defendant  had  notice.  It  may  be  that  notice  of  the 
proportion  is  material :  and  I  incline  to  think  it  is.  If  the  defendant 
wished  to  controvert  the  proportion,  probably  he  might  have  done  so  by 
controverting  the  notice.  But  here  the  defendant  seeks  to  raise  an 
issue  which  might  and  ought  to  have  been  raised  by  paying  money  into 
court. 

Williams,  J. — ^I  am  of  the  same  opinion.  As  to  the  second  plea, — 
if  the  defendant  had  thought  it  inconvenient  to  be  liable  to  an  action 
without  a  previous  request  to  pay,  he  should  have  provided  against  that 
inconvenience  in  the  agreement.  The  fourth  plea  is  a  mere  traverse  of 
an  amount,  which  is  wholly  immaterial. 

♦Talpourd,  J.  concurred.  Judgment  for  the  plaintiff. 
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Jebvis,  C.  J. — An  amendment  is  never  allowed  after  judgment, 
unless  there  are  special  circumstances  to  warrant  it. 

Amendment  refused. 


THE  QUEEN,  on  the  Prosecution  of  WILLIAM  DAVIS,  v. 
WILLIAM  MILL.    Nov.  18. 

A  count  In  a  tirt  facias  to  repeal  a  patent  granted  to  the  defendant  "  for  improvemente  in 
instmmenta  nsed  for  writing  and  marking;  and  in  the  conBtmction  of  inlsstands/'  contained 
suggestions  (amongst  others)  of  want  of  noToIty  and  utility  in  '*  a  certain  part"  of  the  said 
invention.  The  objections  filed  with  the  declaration,  pursuant  to  the  5  A  6  W.  4,  c.  S3,  8.  5, 
pointed  out  the  »ixtk  claim  in  the  specification  (amongst  others),  as  wanting  novelty,  and 
boing  useless.    The  pleas  traversed  all  the  suggestions  in  the  count. 

After  i»9tM  joined,  the  defendant  filed  a  disclaimer,  under  the  5  A  6  W.  4,  e.  83,  s.  1,  of  the  fifth, 
•ixih,  seventh,  and  eighth  claims  mentioned  in  his  specification.  These  claims  related  to  pens, 
and  to  instruments  used  for  marking  with  a  stamp.  Those  which  remained  untouched  by  the 
disclaimer,  were  for  improvementa  in  pen-holders  and  penoU-oases,  and  in  the  construction 
of  inkstands : — 

Held, — ^first,  that  the  disclumer,  though  filed  and  enrolled  after  issue  Joined,  was  admissible  in 
evidence,  and  was  to  be  read  as  part  of  the  original  specification,  and  need  not  be  pleaded 
puis  darrein  continuance: 

Seoondly,-that  the  objections  filed  pursuant  to  s.  5  were  not  part  of  the  record,  so  as  to  form 
parcel  of  the  issues  to  be  tried : 

Thirdly,  that,  the  diselaimer  being  received,  the  defendant  was  entitled  to  a  verdict  upon  all  the 
issues: 

Fourthly,  that  the  titU  of  the  letters-patent  was  satisfied  by  the  specifloation,  as  amended  by  the 
disclaimer. 

Scire  facias.  The  declaration,  dated  the  7th  of  January,  1850, 
recited  the  grant  of  letters-patent  of  the  29th  of  June,  1846,  to  the  de- 
fendant, for  an  invention  of  « Improvements  in  instruments  *used  r:^qon 
for  writing  and  marking,  and  in  the  construction  of  inkstands."  '* 
After  setting  out  certain  of  the  provisoes  in  the  letters-patent  contained, 
the  declaration  proceeded  as  follows: — "And  whereas  we  are  given  to 
understand  that  the  said  grant  was  contrary  to  law,  in  this,  to  wit,  that 
a  certain  part  of  the  said  invention  was  not,  nor  is,  thv  working  or 
making  of  any  manner  of  new  manufacture ;  and  also  that  the  said 
grant  was  and  is  prejudicial  and  inconvenient  to  our  subjects  in  general, 
in  this,  to  wit,  that  a  certain  part  of  the  said  invention  was  and  is  use- 
less ;  and  also  that  the  said  William  Mill  was  not  the  first  and  true 
inventor  of  the  said  invention  within  this  realm ;  and  also  that  the  said 
invention  was  not,  at  the  time  of  making  the  said  grant,  a  new  invention 
as  to  the  public  use  and  exercise  thereof  in  England  and  Wales,  &c. ; 
and  also  that  the  said  invention  was  not  invented  and  found  oat  by  the 
said  William  Mill ;  and  also  that  the  said  William  Mill  did  not  particu- 
larly describe  and  ascertain  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  was  to  be  performed,  by  an  instrument  in  writing, 
under  his  hand  and  seal,  and  cause  the  same  to  be  enrolled  in  our  said 
high  court  of  Chancery  within  six  calendar  months  of  the  date  of  the 
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said  letters-patent :  and  that  by  means  of  the  seTeral  premises,  the  said 
letters-patent  were  and  are,  and  ought  to  be,  void  and  of  no  force  or 
effect  in  law,"  &c.,— concluding  in  the  usual  way. 

Pleas,— -of  Hilary  term,  1850, — ^first,  as  to  the  first  suggestion  in  the 
said  writ,  that  the  said  part  of  the  said  invention  in  the  said  first  sug- 
gestion mentioned,  was  and  is  the  working  and  making  of  a  manner 
of  new  manufacture ; — secondly,  as  to  the  said  second  suggestion,  that 
the  said  part  of  the  said  invention  in  that  suggestion  mentioned  was  not 
nor  is  useless ; — thirdly,  as  to  the  said  third  suggestion,  that  he,  the  said 
*^ftn  *W^'^^*^  ^^^'>  ^*s  *^^  ^st  and  true  inventor  of  the  said  inven- 
-*  tion  in  this  realm ; — fourthly,  as  to  the  said  fourth  suggestion, 
that  the  said  invention  was,  at  the  time  of  making  the  said  grant,  a  new 
invention  as  to  the  public  use  and  exercise  thereof  in  England  and 
Wales,  &c.; — fifthly,  as  to  the  said  fifth  suggestion,  that  the  said  inven- 
tion was  invented  and  found  out  by  the  said  William  Mill ; — ^lastly,  as 
to  the  said  sixth  suggestion,  that  the  said  William  Mill  did  particularly 
describe  and  ascertain  the  said  invention,  and  in  what  manner  the  same 
was  to  bo  performed,  by  an  instrument  in  writing,  under  his  hand  and 
seal,  and  did  cause  the  same  to  be  enrolled  in  the  said  Court  of  Chan- 
cery, within  six  calendar  months  of  the  date  of  the  said  letters-patent. 

Issue  was  joined  upon  each  of  these  pleas,  in  the  same  term. 

The  notice  of  objections,  filed  with  the  declaration,  pursuant  to  the 
5th  section  of  the  5  &  6  W.  4,  c.  8S,(a)  contained,  amongst  others,  an 
objection  to  the  sixth  part  of  the  plaintiff's  invention  as  described  in  the 
specification,  and  to  the  claim  in  respect  thereof,  ^stating  that 
such  part  of  the  invention  was  old  and  useless. 

The  trial  took  place  before  Wildb,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  Trinity  term.  For  the  prosecution,  the  letters-patent,  the  spe- 
cification, and  the  notice  of  objections,  were  put  in. 

The  letters-patent  were  dated  the  29th  of  June,  1846,  and  pur- 
ported to  be  for  an  invention  by  the  defendant  of  <«  improvements  in 
instruments  ysed  in  writing  and  marking,  and  in  the  construction  of 
inkstands." 

The  specification  was  enrolled  on  the  28th  of  December,  1846,  de- 
scribing eleven  different  heads  of  invention.  The  material  parts  thereof 
were  as  follows : — 

<<  The  first  part  of  my  invention  relates  to  improvements  in  ever- 

(a)  Which  onoeU,  "  that,  io  any  aotion  brought  against  any  person  for  infrin^^ng  any  letters- 
patent)  the  defendant,  on  pleading  thereto,  shall  give  to  the  plaintiff, — and,  in  any  9c%rt/aeia9  to 
repeal  such  letters-patent,  the  plaintiff  shall  file  (6)  with  his  deolaration, — a  notiee  of  any  objee- 
tions  on  which  he  means  to  rely  at  the  trial  of  snoh  action ;  and  no  objection  shaU  be  aUowed  to 
be  made  in  behalf  of  snch  defendant  or  plaintiff  respectively  at  sneh  trial,  unless  he  prore  the 
objections  stated  in  such  notice :  Prorided  always,  that  it  shall  and  may  be  lawfol  for  any  jndgo 
at  chambers, — on  summons  to  show  cause  why  such  plaintiff  or  defendant  should  not  be  aUowed 
to  offer  other  objections  whereof  such  noUce  shall  not  hare  been  given, — to  give  leave  to  offer 
such  objections,  on  such  terms  as  to  such  judge  shall  seem  fit 
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pointed  pencil-cases."  «  What  I  claim  with  respect  to  this  first  part  of 
my  invention,  is,  the  enclosing  a  moyement,  such  as  is  shown  in  figure 
1,  in  a  case,  and  the  arrangements  for  working  the  same,  as  described ; 
and,  with  respect  to  the  spring  point,  I  do  not  claim  the  slitting  the 
points  of  pencil-cases,  being  aware  that  such  points  have  been  slit  be- 
fore ;  but  what  I  claim,  is,  the  forming  or  arranging  of  slit  points  for 
ever-pointed  pencil-cases,  in  the  manner  before  described ;  which  im- 
provements I  claim  for  ever-pointed  pencils  in  general." 

«« The  second  part  of  my  invention  consists  in  an  improvement  in  pen- 
holders." «« What  I  claim  with  respect  to  this  second  part  of  my  inven- 
tion, is,  the  forming  of  holders  for  pens,  with  spring  or  yielding  inside 
supports  or  bearings  for  pens,  as  herein  described." 

<^  The  third  part  of  my  invention  also  applies  to  pen-holders." 

<(  The  fourth  part  also  relates  to  pen-holders,  such  as  are  generally 
denominated  ^  Bramah  Pen-holders.' " 

The  fifth  and  sixth  parts  of  the  invention  were  "^described  as  r^oon 
relating  to  pens :  the  fifth  was,  the  arranging  the  spring  (de-  ^ 
scribing  it)  so  as  to  support  the  ink  in  the  pen,  and  at  the  same  time 
to  allow  it  to  flow  freely :  the  sixth  was,  «  a  particular  mode  of  notching 
the  pens." 

« The  seventh  part  of  my  invention  relates  to  the  construction  of 
instruments,  for  marking,  with  a  holder  for  the  same,  combined ;  form- 
ing an  apparatus  for  marking  many  changes  of  dates,  numbers,  mottoes, 
lettmrs,  devices,  or  other  marks  or  impressions,  with  the  said  apparatus." 
«  What  I  claim  in  respect  of  this  seventh  part  of  my  invention,  is,  the 
construction  of  an  apparatus  for  marking,  as  hereinbefore  described." 

«« The  eighth  part  of  my  invention  relates  to  the  forming  of  instru- 
ments for  marking,  of  such  novel  and  peculiar  shape,  that  several  differ- 
ent devices,  figures,  letters,  mottoes,  &c.,  may  be  marked  on  sealing-wax 
or  any  other  material  capable  of  being  marked  or  impressed  with  such 
instrument."  <«What  I  claim  with  respect  to  this  eighth  part  of  my 
invention,  is,  the  forming  of  marking  instruments  of  metal,  glass,  or 
other  suitable  material,  as  herein  described." 

The  ninth,  tenth,  and  eleventh  parts  of  the  invention,  and  the  claims 
in  respect  thereof,  related  to  improvements  in  inkstands. 

For  the  prosecution,  reliance  was  placed  only  upon  the  objection 
which  addressed  itself  to  the  defendant's  sixth  claim,  «for  a  particular 
method  of  notching  pens,"  which  it  was  insisted  was  old  and  useless. 

For  the  defendant,  it  was  conceded  that  the  novelty  or  utility  of  that 
part  of  the  invention  could  not  be  supported.  But  a  disclaimer  of  the 
fifth,  sixth,  seventh,  and  eighth  parts  of  the  invention,  and  of  the  claims 
in  respect  of  those  parts,  as  mentioned  in  the  specification,  enrolled  pur- 
suant to  the  5  &  6  W.  4,  c.  83,  s.  l,(a)  was  ^offered  in  evidence :  ^4^004 
and  it  was  insisted  that  the  specification,  being  read  as  amended  ^ 
by  the  disclaimer,  was  not  open  to  the  objection  urged. 

(a)  Which  enaeU  **  that  qbj  person  who  hath  obtained,  of  shall  hereafter  obtain,  letters-patent 
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The  difldaimeri— of  which  the  following  is  the  material  part, — was 
not  enrolled  until  after  issue  joined,  viz.  the  23d  of  April,  1850 : — 

<<  I,  the  said  William  Mill,  in  my  said  specification,  did  describe  ro  j 
said  invention  to  consist  of  eleven  parts :  and,  since  the  enrolmentof  the 
said  specification,  several  parts  of  the  said  invention  have  come  into 
extensive  public  use,  whilst  several  other  parts  thereof  have  come  but 
little  into  public  use :  and  I  have  been  advised  that  there  may  be  some 
doubts  whether  the  validity  of  the  said  letters«patent  may  not  be  injured 
by  reason  of  the  comparatively  small  extent  of  public  utility  of  some 
parts  of  my  said  invention.  For  which  reason,  and  also  for  the  further 
reason  that  I  wish  to  avoid  the  otherwise  necessary  expense  of  proving 
^oor-i  them  to  be  useful  in  a  court  of  law,  I  wish  to  disclaim,  and  I  *do 
-'  hereby  disclaim,  all  those  parts  of  my  said  invention  which  are 
respectively  described  and  claimed  in  the  said  specification  as  being  the 
fifth,  the  sixth,  the  seventh,  and  the  eighth  parts  of  the  said  invention. 
In  witness  whereof,"  &c. 

The  lord  chief  justice  intimated  a  doubt  whether  the  disclaimer  was 
admissible  in  evidence,  and  whether  it  ought  not  to  have  been  pleaded ; 
and  he  observed  that  he  was  bound  to  try  the  issues  as  joined,  upon  the 
validity  of  the  patent  at  the  time  of  joining  issue.  He  thereupon  directed 
a  vercUct  for  the  crown  upon  all  the  issues;  reserving  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him,  if  the  disclaimer  was 
admissible,  and  sufficient,  when  admitted,  to  sustain  the  patent. 

Bylea^  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord- 
ingly.— He  referred  to  Perry  v.  Skinner,  2  M.  &  W.  471,t  which  had 
been  cited  at  the  trial,  and  submitted,  that,  admitting  that  case  to  be 
law,  it  could  not  govern  the  present, — the  case  of  a  scire  facias  and  of 
an  action,  standing  upon  totally  different  foundations. 

BuU  and  Webster  now  showed  cause. — The  dates  are  material.  The 
letters-patent  were  granted  on  the  29th  of  June,  1846.  The  specifica- 
tion was  enrolled  on  the  29th  of  December  in  the  same  year.  On  the 
10th  of  December,  1849,  the  scire  facias  issued.  On  the  7th  of  January, 
1850,  the  declaration  was  delivered,  together  with  a  notice  of  objections. 
The  pleas  were  delivered,  and  issue  was  joined,  in  Hilary  term,  1850 ; 
and  the  record  was  entered  for  trial  at  the  sittings  after  that  term.     On 

for  the  sole  maldiig,  exercising,  Tending,  or  uing  of  any  inyention,  may,  if  he  think  fit,  enter 
with  the  clerk  of  the  paten te, — ^having  first  obtained  the  leave  of  His  Majesty's  attorney  or 
solicitor-general,  certified  by  his  Jiat  and  signature, — a  disclaimer  of  any  part  of  either  the  titlo 
or  speeifioation,  stating  the  reason  for  such  disclaimer;  and  such  disclaimer,  being  filed  by  tbe 
said  clerk  of  the  patents,  and  enrolled  irith  the  specification,  thall  be  deemed  and  taken  to  be  part 
of  mch  lettere-patent,  or  eueh  •peci/fca(to»,  tn  all  courts  whatever :  Provided  always,  that  any 
person  may  enter  a  caveat,  in  like  manner  as  caveat*  are  now  used  to  be  entered,  against  snch 
disclaimer;  which  caveat,  being  so  entered,  shaU  give  the  party  entering  the  same  aright  to 
have  notice  of  the  application  being  heard  by  the  attorney  or  solicitor-general :  Provided  also, 
that  no  such  disclaimer  shall  be  receivable  in  evidence  in  any  action  or  suit  (save  and  except  in 
any  proceeding  by  ecire  Jkeiae)  pending  at  the  time  when  ineh  disclaimer  was  enroUed ;  but,  in 
every  snch  action  or  suit,  the  original  tiUe  and  specification  alone  shall  be  given  in  evidence,  and 
deemed  and  taken  tfi  b,e  t^e  title  an^  speciUc^tioft  «tf  the  Inventioft  for  which  the  letters-patent 
hure  been,  or  9h«U  h*Te  be^,  gnwtQcU" 
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Ae  6th  of  February,  1850,  an  order  was  obtained  to  postpone  the  trial 
until  the  sittings  after  Easter  term ;  and,  in  the  mean  time,  vis.,  on  the 
28d  oi  April,  1850,  a  disclaimer  was  ^entered,  applicable  to 
certain  portions  of  the  alleged  invention,  npon  the  novelty  of 
some  of  which,  issues  had  been  taken.  The  main  question  is,  vrhether, 
under  these  circumstances,  the  disclaimer  was  admissible  in  evidence 
Upon  the  trial  of  those  issues.  The  issues  were  joined  upon  the  validity 
of  the  patent  as  it  then  stood :  and  the  objections,  notice  of  which  was 
filed  with  the  declaration,  pursuant  to  the  statute,  and  some  of  which 
objections  pointed  at  parts  of  the  invention  to  which  the  disclaimer 
applied,  are  incorporated  with,  and  form  part  of,  the  issues :  the  decla- 
ration and  the  pleas  throughout,  refer  to  them.  In  an  unreported  case 
of  the  Queen  t;.  Thornton,  Lord  Dbnman  ruled  that  the  issues,  as  joined, 
could  alone  be  looked  to.  Assuming,  however,  that  the  1st  section  of 
the  5  &  6  W.  4,  c.  88,  has  the  effect  of  making  a  disclaimer  enrolled 
subsequently  to  issue  joined,  admissible  in  evidence  upon  the  trial  of  a 
9eire  faeiagy  the  proper  course  of  making  it  available  clearly  must  be, 
by  pleading  it  pui$  darrein  etrntinuaneey  like  any  other  defence  which 
arises  after  issue  joined :  and,  if  that  course  had  been  adopted  here, 
the  prosecutor  would  probably  have  discontinued,  in  which  case  he  would 
not  have  been  liable  to  costs.  Upon  suing  out  a  aeirefadag,  the  prose- 
cutor gives. security  for  costs :  if  the  judgment  here  is  for  the  defendant, 
the  bond  will  be  forfeited,  without  any  default  on  the  part  of  the  prose- 
cutor. [Talpoued,  J. — The  defendant  could  not  have  pleaded  puis 
darrein  cantintiancef  without  abandoning  the  other  issues.]  By  leave 
of  a  judge,  he  might :  it  has  repeatedly  been  done.  Perry  v.  Skinner, 
2  M.  &  W.  471,  and  Stocker  v.  Warner,  1  Com.  B.  148  (B.  C.  L.  R. 
vol.  50),  are  authorities  to  show  that  the  disclaimer  has  not  the  retro- 
spective effect  here  contended  for.  Lord  Abc^gub,  in  the  former 
'''case,  says :  <«  The  act  would  be  unjust,  if  it  made  a  man  who  was  f^qo't 
acting  consistently  with  the  law  at  a  certain  time,  subsequently  a  '- 
i.Tongdoer  by  relation.  We  never  can  presume  that  such  was  the  in- 
tention of  the  legislature :  and  we  are  not  at  liberty  to  construe  a  doubt- 
ful act  by  any  such  presumption.  The  only  argument  that  can  be 
offered  is,  upon  the  proviso,  which  says  <  that  no  disclaimer  shall  be 
receivable  in  any  action  or  suit  pending  at  the  time  when  such  disclaimer 
was  enrolled.'  We  consider  the  sound  way  of  interpreting  that,  is,  that 
it  shows  the  legislature  did  not  intend  to  make  a  person  a  wrongdoer 
by  relation ;  because  it  did  not  presume  that  any  man  would  have  the 
courage  to  bring  an  action,  after  he  had  actually  disclaimed,  for  an  in- 
fringement of  a  patent  long  before  such  a  disclaimer  was  thought  of. 
The  intention  of  the  legislature,  doubtless,  was,  that  he  should  not  have 
the  benefit  of  the  disclaimer,  as  to  infringements  gone  by  long  before 
such  disclaimer  was  thought  of."  [Jervis,  G.  J. — If,  as  you  admit,  the 
prosecutor  cannot  have  judgment  on  this  scire  fadasy  what  course  are 
VOL.  X.— 82 
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-we  to  adopt  ?]  The  court  may  direct  the  fact  of  the  disclaimer  to  be 
retamed  on  the  record,  and  leave  it  to  the  lord  chancellor  to  deal  with 
it  as  he  shall  see  fit.  Croll  v.  Edge,  9  Com.  B.  479  (E.  0.  L.  B.  vol. 
68),  is  an  anthority  to  show  that  the  specification,  as  amended,  would  be 
less  extensive  than  the  title  of  the  patent,  and  that  the  objection  would 
be  available  under  a  plea  of  non  coneemt^  or  of  no  specification. 
[Maulb,  J. — In  that  case,  the  question  was  one  of  mere  construction.] 
M,  Smith  (with  whom  was  ByleSj  Serjt.),  in  support  of  the  rule. — 
This  is  a  question  of  evidence,  and  not  of  pleading.  The  1st  section  of 
^oQQ-i  the  5  &  6  W.  4,  c.  88,  '^'enables  the  patentee  to  disclaim  «« any 
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part  of  either  the  title  of  the  invention,  or  of  the  specification, 


stating  the  reason  for  such  disclaimer,  or,  with  the  leave  of  the  attorney 
or  solicitor-general,  &c.,  to  enter  a  memorandum  of  any  alteration  in  the 
said  title  or  specification,  not  being  such  disclaimer  or  such  alteration 
as  shall  extend  the  exclusive  right  granted  by  the  said  letters-patent ; 
and  such  disclaimer  or  memorandum  of  alteration  being  filed  by  the 
clerk  of  the  patenta,  and  enrolled  with  the  specification,  shall  be  deemed 
and  taken  to  be  part  of  such  letters-patent,  or  such  specification,  in  all 
courts  whatever."  The  words  of  the  act  hardly  justify  the  observations 
of  Parke,  B.,  in  Perry  v.  Skinner,  2  M.  &  W.  476.t  [Jervm,  C.  J.— 
I  certainly  do  not  quite  go  along  with  my  brother  Paheb  in  his  sugges- 
tion of  the  hardship  of  making  a  man  a  wrongdoer  by  relation,  who 
incurs  expense  in  taking  advantage  of  a  slip  made  by  a  patentee  in 
describing  his  invention  in  his  specification.]  The  disclaimer  is  to  be 
given  in  evidence  as  part  of  the  letters-patent  or  the  specification. 
Perry  v.  Skinner,  at  all  events,  cannot  apply  to  a  scire  facias.  The 
objections  filed  or  delivered  with  the  declaration,  are  no  part  of  the 
record ;  they  are  rather  like  particulars :  they  do  not  go  up,  on  a  writ 
of  error,  as  part  of  the  record.  Then,  as  to  the  title  of  the  patent, — 
the  parts  of  the  invention  disclaimed  being  struck  out  of  the  specifica- 
tion, the  title  is  not  too  large.  The  title  is,  "for  improvements  in 
instruments  used  for  writing  and  marking,  and  in  the  construction  of 
inkstands."  The  first  five  claims  refer  to  improvements  in  instruments 
used  for  <<  marking  and  writing,"  and  the  last  three  to  improvements 
«<in  the  construction  of  inkstands." 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
^3891  '^^^  questions  principally  arise  in  '''this  case, — ^first,  what  is  the 
-*  proper  construction  to  be  put  upon  the  Ist  section  of  the  statute 
5  &  6  W.  4,  c.  88, — secondly,  whether  the  disclaimer,  which  amends 
the  specification,  was  admissible  upon  the  issues  joined ;  and  if  so,  what 
is  its  effect  when  admitted. 

1.  But  for  the  case  of  Perry  v.  Skinner,  I  should  have  thought,  upon 
reading  the  clause  in  question,  that  the  plain  and  obvious  intention  of 
the  legislature,  was,  to  allow  a  specification  to  be  amended  at  any  time 
by  a  disclaimer,  and  to  provide,  that,  when  such  disclaimer  should  be 


10  COMMON  BENCH.    (1  J.  SCOTT.)  889 

perfected, — dae  precautions  being  taken  by  the  law  officers  of  the  crown, 
and  such  terms  being  imposed  as  they  in  their  discretion  shall  think 
right, — it  should  be  deemed  and  taken  to  be,  for  all  purposes,  part  of 
the  original  specification,  except  in  the  case  of  actions  pending  at  the 
time  of  the  filing  of  such  disclaimer.     If  that  be  not  the  true  meaning 
of  the  act,  it  seems  to  me  that  the  proviso — <<  that  no  such  disclaimer 
shall  be  receivable  in  evidence  in  any  action  or  suit  (save  and  except  in 
any  proceeding  by  scire  facta$)  pending  at  the  time  when  such  disclaimer 
was  enrolled*' — ^will  be  totally  inoperative :  because,  if  the  construction 
put  by  the  Court  of  Exchequer,  in  Perry  v.  Skinner,  upon  the  previous 
words,  be  the  correct  one,  then,  inasmuch  as  the  disclaimer  is  to  be 
deemed  and  taken  to  be  part  of  the  letters-patent,  or  of  the  specification, 
only  «  from  thenceforth," — that  is,  from  the  time  of  its  enrolment, — 
the  proviso  that  it  shall  not  be  receivable  in  evidence  in  any  action  pend- 
ing at  the  time  of  the  enrolment,  would  be  idle.    I  think,  therefore, 
that,  upon  the  true  construction  of  the  act,  the  disclaimer  is  to  be  read 
as  part  of  the  patent  and  specification,  as  from  the  time  when  the  patent 
is  granted.     And  I  am  warranted  by  my  experience  in  these  matters,  in 
saying,  that  no  practical  injustice  or  inconvenience  can  result  from  this 
*con8truction.     Reading  the  disclaimer  with  the  specification,  r:|cqqo 
we  find  that  the  defendant  had  obtained  letters-patent  for  three  *- 
kinds  of  inventions,  upon  which,  in  his  specification,  he  founds  eleven 
different  heads  of  claim.     Some  of  these  turn  out  not  to  be  new.     These 
the  defendant  disclaims :  and,  reading  the  disclaimer  with  the  specifica- 
tion, it  will  appear  that  no  claim  is  made  in  respect  of  those  parts.    But 
it  is  said,  that,  if  this  be  so,  the  patent  is  void,  for,  the  patent  is  granted 
for  three  things,  and  there  is  a  specification  which  only  covers  two  of 
them,  and  therefore  the  condition  of  enrolling  a  specification  of  the  in- 
vention, is  not  complied  with.     It  may,  however,  be  doubtful  whether 
the  disclaimer,  when  carefully  looked  at,  is  limited  to  the  specification : 
it  adverts  to  an  infirmity  which  may  apply  as  well  to  the  title  of  the 
patent  as  to  the  specification,  and  states  that  the  patentee  disclaims  '<  all 
those  parts  of  his  said  invention  which  are  respectively  described  and 
claimed  in  the  said  specification  as  being  the  fifth,  the  sixth,  the  seventh, 
and  the  eighth  parts  of  the  said  invention."     That  may  be  a  disclaimer 
of  the  title,  so  far  as  it  is  applicable  to  those  parts.     But,  assuming  that 
that  is  not  so,  and  that  the  patent  now  stands  for  the  first  five  claims  and 
*  the  last  three,  it  seems  to  me  that  the  specification  complies  with  the  title. 
The  title  is,  "  for  improvements  in  instruments  used  for  writing  and 
marking,  and  in  the  construction  of  inkstands :"  and  the  specification, 
as  amended  by  the  disclaimer,  describes  improvements  in  instruments 
used  in  writing  and  marking,  viz.  pens  and  pencils,  and  improvements  in 
the  construction  of  inkstands. 

2.  If  the  patent  and  specification  are  to  be  read  in  the  way  I  suggest, 
the  only  remaining  question  is,  whether  the  disclaimer  was  admissible 
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upoa  the  pleadings  as  here  framed.  If  the  objections  filed  on  the  part 
^QQ'«-i  *^^  the  prosecution  were  to  be  taken  as  part  of  the  record,  the 
^  several  issues  raised  thereon  must  be  tried  and  determined  upon 
the  specification  as  originally  enrolled.  But  I  think  it  is  a  mistake  to 
say  that  the  objections  form  part  of  the  record.  They  are  rather  like 
particulars  of  demand,  their  object  being  to  give  the  opposite  party  notice 
of  the  case  he  must  come  prepared  to  meet :  they  enable  the  plaintiff  to 
give  in  evidence  the  specific  objections  he  points  onty  and  preclude  him 
from  showing  any  others.  Then,  what  are  the  issues  here  ?  The  »cire 
faeia%  sets  out  the  patent,  but  not  the  specification.  K  the  defendant 
had  pleaded  non  caneessity  he  would  have  been  beaten ;  for,  the  crown 
did  in  fact  grant  such  letters-patent  as  mentioned  in  the  declaration. 
But,  upon  the  pleadings  as  they  now  stand,  it  is  impossible  to  see  what 
the  patent  is,  until  the  specification  is  read.  Then,  if  the  prosecutor 
reads  the  fifth,  sixth,  seventh,  and  eighth  claims,  and  insists  that  they 
are  old  or  useless,  the  defendant  has  a  right  to  say — <<  Read  on,  and  you 
will  find  that  I  give  those  up  by  my  disclaimer."  And,  when  the  whole 
is  taken  together,  it  will  be  found  that  the  specification  does  not,  in  fact, 
claim  as  new,  that  which  is  not  so. 

For  these  reasons,  it  appears  to  me  that  the  rule  for  entering  a  verdict 
for  the  defendant  on  all  the  issues,  must  be  made  absolute.  With  re- 
spect to  the  case  of  Perry  v.  Skinner,  which  I  regret  even  indirectly  to 
question,  I  do  not  think  it  applicable  to  the  present  case. 

Maulb,  J. — ^I  also  think  that  this  rule  must  be  made  absolute.  Three 
questions  aro  presented  for  our  decision, — ^first,  as  to  the  proper  con- 
struction to  be  put  upon  the  5  &  6  W.  4,  c.  88,  s.  1, — secondly,  whether 
^oQo-i  the  disclaimer,  supposing  it  to  be  generally  admissible  '''in  evi- 
-^  dence  as  part  of  the  specification,  though  filed  and  enrolled  after 
issue  joined,  was  admissible  upon  these  issues, — thirdly,  whether  the 
specification,  as  amended  by  the  disclaimer,  is  a  specification  which  suf* 
ficiently  describes  the  invention  in  respect  of  which  the  letters-patent 
were  panted. 

As  to  the  construction  of  the  statute,  the  words  are  clear ;  and  they 
were  so  considered  in  Perry  v.  Skinner.  Supposing  that  no  inconve- 
nience could  result  from  a  strict  and  literal  construction  of  the  statute, 
the  Court  of  Exchequer  in  that  case  entertained  no  doubt  that  the 
words  ought  to  be  read  as  we  read  them.  And  I  think,  that,  if  the 
language  of  the  section  is  carefully  looked  at,  the  inconvenience  which 
the  court  in  that  case  apprehended  from  this  construction,  has  no 
foundation.  The  section  enacts  "that  any  person  who,  as  grantee, 
assignee,  or  otherwise,  hath  obtained,  or  who  shall  hereafter  obtain, 
letters-patent  for  the  sole  making,  exercising,  vending,  or  using  of  any 
invention,  may,  if  he  think  fit,  enter  with  the  clerk  of  the  patents  of 
England,  Scotland,  or  Ireland,  respectively,  as  the  case  may  be, — shaving 
first  obtained  the  leave  of  His  Majesty's  attorney  or  solicitor-general,  &c., 
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certified  by  his^Eo^  and  signatore, — a  disclaimer  of  any  part  of  either  the 
title  of  the  inTention,  or  of  the  specification,  stating  the  reason  for  such 
disclaimer,  or  may,  with  such  leave  as  aforesaid,  enter  a  memorandum  of 
any  alteration  in  the  said  title  or  specification,  not  being  such  disclaimer 
or  such  alteration  as  shall  extend  the  exclusive  right  granted  by  the  said 
letters-patent."  The  act,  therefore,  does  not  give  the  patentee  an  abso- 
lute and  uncontrolled  power  to  disclaim,  but  only  subject  to  the  discre- 
tion of  the  attorney  or  solicitor-general,  who,  acting  as  a  judicial  officer, 
is  to  determine  whether  that  which  is  sought  to  be  done  is  fit  to  be 
allowed,  regard  being  had  to  the  rights  and  interests  of  the  public. 
*The  power  to  disclaim  being  thus  given,  the  legislature  go  on  to  r^oAo 
provide  that  <<  such  disclaimer  or  memorandum  of  alteration," —  ^ 
that  is,  subject  to  the  allowance  of  the  attorney  or  solicitor-general,-— 
«« being  filed  by  the  said  clerk  of  the  patents,  and  enrolled  with  the  spe- 
cification, shall  be  deemed  and  taken  to  be  part  of  such  letters-patent, 
or  such  specification,  in  all  courts  whatever."  It  then  imposes  a  further 
restriction  upon  the  rights  of  the  grantee, — «  Provided  always,  that  any 
persoa  may  enter  a  caveatj  in  like  manner  as  caveats  are  now  used  to  be 
entered,  against  such  disclaimer  or  alteration ;  which  caveat,  being  so 
entered,  shall  give  the  party  entering  the  same,  a  right  to  have  notice 
of  the  application  being  heard  by  the  attorney  or  solicitor-general,  or 
lord  advocate  respectively."  I  consider,  therefore,  we  are  bound  by  the 
words  of  the  act,  to  deal  with  the  disclaimer  as  part  of  the  specification, 
as  from  the  date  of  the  specification,  though  enrolled  subsequently. 
That  this  is  the  true  construction,  is  proved,  I  think,  by  some  words 
which  follow: — << Provided  also,  that  no  such  disclaimer  or  alteration 
shall  be  receivable  in  evidence  in  any  action  or  suit  (save  and  except 
in  any  proceeding  by  scire  facias)  pending  at  the  time  when  such  dis- 
claimer or  alteration  was  enrolled ;  but,  in  every  such  action  or  suit^  the 
original  title  and  specification  alone  shall  be  given  in  evidence,  and 
deemed  and  taken  to  be  the  title  and  specification  of  the  invention  for 
which  the  letters-patent  have  been  or  shall  have  been  granted."  If  there 
were  any  doubt  upon  the  earlier  part  of  the  section,  these  latter  words, 
I  think,  would  clear  it  up ;  for,  they  show  manifestly,  that,  with  respect 
to  the  alternative  not  provided  for,  viz.,  when  the  disclaimer  is  not 
entered  pending  an  action  or  suit,  then  that  shall  happen,  which,  but 
for  the  proviso,  would  have  happened  in  a  pending  suit ;  or,  in  other 
words,  that  this  clause  of  the  act,  in  '^'providing  that  the  dis-  r^coo^ 
claimer  shall  not  be  received  in  evidence  in  any  action  or  suit  ^ 
pending  at  the  time  of  its  enrolment,  shows  that,  but  for  this  proviso, 
the  amended,  and  not  the  original,  title  and  specification  would,  in  such 
unprovided  case,  have  been  deemed  and  taken  to  be  the  title  and  speci- 
fication of  the  invention  for  which  the  letters-patent  were  granted.  I 
feel  no  sort  of  difficulty  or  doubt  in  putting  tlds  construction  upon  the 
words  used  by  the  legislature.    This,  then,  being  the  literal  sense  of 
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the  words  used,  let  us  see  whether  in  this  case  we  are  bound  to  put  a 
different  construction  upon  them,  on  the  ground  of  inconvenience.  This 
is  the  case  of  a  scire  faeias^  where  an  individual  takes  upon  himself  the 
duty  of  a  public  prosecutor,  and,  as  such,  questions  the  vlilidity  of  the 
patent.  The  statute  recognises  that  there  may  be  a  patent  for  a  merito- 
rious invention,  as  to  the  validity  of  which  difficulties  may  arise,  upon 
the  application  of  the  provisions  of  the  patent  law.  It  was  to  exempt 
parties  from  the  strict  consequences  of  some  slip,  and  to  prevent  them 
from  having  their  letters-patent  thereby  rendered  altogether  unavailing, 
that  this  statute  was  passed.  The  bringing  a  seire  facias  supposes  the 
patent  to  have  some  vice  in  it ;  though  the  patentee,  by  reason  of  the 
novelty  and  utility  of  his  invention,  may  be  a  benefactor  to  the  public, 
and  therefore  a  fit  person  to  be  protected.  The  prosecutor  here  does 
not  affect  to  say  that  the  letters-patent  ought  to  be  cancelled :  all  he 
wants  iS|  to  save  himself  from  the  consequences  of  the  bond  he  has 
given  to  secure  the  costs,  in  the  event  of  his  flailing  to  avoid  the  patent. 
As  soon  as  the  disclaimer  is  entered,  all  that  the  prosecutor  seeks,  viz., 
the  rectifying  a  bad  patent,  is  attained :  he  has  eonJUentem  reum :  a 
^oQp-i  good  patent  is  substituted  for  the  bad  one.  The  bond  for  costs  is 
-'  a  matter  over  which  the  attorney-general  or  the  "^Master  of  the 
Rolls  will  exercise  a  jurisdiction :  and  we  must  assume  that  that  juris- 
diction will  be  exercised  properly  and  discreetly.  It  is  conceded,  that, 
if  the  Master  of  the  Rolls  amends  the  specification, — as  he  undoubtedly 
may, — the  specification  speaks  from  the  amendment.  I  must  confess  I 
do  not  see  that  any  such  injustice  will  arise  as  the  Court  of  Exchequer 
seem  to  have  apprehended  in  Perry  v.  Skinner.  The  principle  of  the 
enactment  seems  to  be  this :  where  a  patent  is  void  for  claiming  too 
much,  and  the  case  is  one  which  appears  to  the  attorney-general  to  be 
proper  for  the  exercise  of  his  discretion  in  allowing  a  disclaimer,  the 
patent  is  not  to  be  altogether  avoided,  but  may  be  amended  in  the  mode 
prescribed.  In  the  exercise  of  this  discretion,  great  care  ought  to  be, 
and  no  doubt  is,  taken  that  injustice  be  not  done  to  third  persons,  or  to 
the  public.  The  spirit  of  the  act  seems  to  be  this, — that,  where  there 
are  objections  that  go  only  to  a  small  and  insignificant  part  of  a  patent, 
which,  if  sustained,  would  defeat  it  altogether,  the  patentee  may  relieve 
himself  from  the  difficulty  by  a  disclaimer.  Then,  inasmuch  as  a  party 
against  whom  an  action  may  have  been  brought  for  an  infringement, 
may,  by  means  of  such  disclaimer,  be  deprived  of  a  good  defence,  that 
difficulty  is  met  by  the  proviso.  But,  in  the  case  of  a  scire  faeiaSj  the 
proviso  not  applying,  the  general  spirit  of  the  enactment  prevails,  which 
is,  that,  where  a  disclaimer  has  been  allowed  by  the  competent  autho- 
rity, and  has  been  duly  enrolled,  it  is  to  have  the  same  validity  as  if  it* 
had  formed  part  of  the  original  specification.  In  seire  faeiaSj  the  patentee 
is  passive.  The  prosecutor  complains  of  the  badness  of  the  patent :  all 
he  wants  is,  that  it  may  be  cancelled  or  amended :  and  that  may  be  a* 
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sufficient  reason  for  excepting  the  case  of  a  scire  faeiof  oat  of  the  pro- 
viso. The  only  injostiee  that  can  be  suggested  '^'in  this  case,  is,  ri^oqc 
as  to  the  costs.  The  law  does  not  take  such  care  of  costs  as  the  I* 
parties  sometimes  expect :  but  I  do  not  think  that,  under  the  circum- 
stances of  this  case,  is  any  inconvenience.  In  the  present  case,  the 
costs  form  no  part  of  the  judgment :  if  they  are  to  be  got  at  all,  it  must 
be  by  a  proceeding  in  which  they  will  be  awarded  according  to  the  jus- 
tice of  the  case. 

2.  As  to  the  admissibility  of  the  disclaimer  upon  the  issues  joined, 
it  seems  to  me  to  be  quite  clear,  that,  upon  the  issues  of  novelty  and 
utility,  it  was  necessary  and  proper  to  put  in  the  disclaimer  as  part  of 
the  specification ;  and  also  upon  the  issue  as  to  the  proper  description 
of  the  invention  in  the  specification. 

3.  And,  as  to  the  title  of  the  patent, — comparing  it  with  the  specifi- 
cation and  the  disclaimer,  I  think  we  can  see  enough  to  show  that  there 
is  no  variance. 

WiiOiiAMS,  J. — I  am  of  the  same  opinion.  The  statute  5  &;  6  W.  4, 
c.  83,  s.  1,  requires  us,  in  plain  and  unambiguous  language,  to  take  the 
disclaimer  as  part  of  the  specification :  and,  unless  we  decline  to  obey 
that  plain  direction,  I  think  we  cannot  help  saying  that  this  disclaimer 
was  admissible  evidence  upon  the  issues  joined  in  this  case. 

The  next  question  is,  what  was  the  effect  of  the  disclaimer  when  ad- 
mitted. The  effect  is,  that  the  specification  and  the  disclaimer,  reading 
the  whole  together,  claim  nothing  the  novelty  or  the  utility  of  which  is. 
denied.  Surely,  then,  the  defendant  is  entitled  to  have  the  issues  found 
for  him.  It  is  said  that  we  shall  be  doing  injustice  to  the  prosecutor  by 
this  construction  of  the  statute,  inasmuch  as  it  may  have  the  effect  of, 
rendering  him  liable  upon  his  bond  for  the  costs  of  the  defence.  It  is 
admitted  that  the  patent  cannot  be  cancelled.  When  the  prose-  r^cog^ 
cutor  had  notice  of  the  '''disclaimer,  he  had  notice  that  his  further  ^ 
prosecution  of  the  scire  facias  was  rendered  useless.  He  should  then 
have  given  notice  to  the  defendant  that  he  would  not  proceed  further;, 
and  then  he  might  with  some  reason  insist  that  it  would  be  contrary  to 
justice  that  the  bond  should  be  put  in  suit.  No  doubt,  the  person  in 
whose  discretion  the  question  whether  or  not  the  bond  shall  be  enforced, 
will  see  that  justice  is  done  between  the  parties. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  case  has  been  so 
fully  gone  into  by  my  lord  and  my  learned  brothers,  that  I  cannot  use- 
fully add  anything.  It  has  been  said  that  the  disclaimer  should  have 
been  pleaded  puis  darrein  continuance.  I  do  not  well  see  how  that 
could  have  been  done.  I  cannot  conceive  any  possible  objection  to  the 
disclaimer  being  received  in  evidence  upon  the  issues  as  they  stood ;  and, 
being  admissible,  I  think  it  clearly  entitled  the  defendant  to  the  verdict. 

Rule  absolute. 
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A  &otor  can  only  claim  a  lien  for  hii  general  balanee,  upon  goods  which  come  to  hia  hands  a§ 
faetor. 

A.  A  Co.,  who  carried  on  hnsineBS  at  Hull,  as  merchants,  fiMtors,  ship  and  insoranee  broken, 
and  general  agents,  had  had  Tarions  dealings,  as  faetan,  with  B.  A  Co.,  of  London.  Whilst 
these  dealings  were  going  on  between  them,  B.  it  Co.  wrote  to  A.  A  Co.,  requesting  them  to 
get  a  policy  of  insurance  effected  for  them  on  the  ship  Exporter,  for  a  voyage  firom  the  Downs 
to  Sonth  America,  and  thence  to  the  West  Indies.  A.  A  Co.  procnred  the  insoranee  to  be 
effected,  and  B.  A  Co.  remitted  them  the  preminms, — ^the  policy  remaining  In  the  hands  of 
A.  A  Co. : — Held,  that  A.  A  Co.  were  not  entitled  to  hold  the  policy  as  a  lien  for  the  general 
balance  dae  to  tiiem,  as  /tteian,  from  B.  A  Co. 

This  was  an  action  of  detinue,  brought  by  the  plaintiffs,  as  assignees 
of  John  Boyd  and  James  Boyd,  bankrupts,  against  the  defendants,  to 
recover  possession  of  a  certain  policy  of  insurance,  dated  the  3d  of 
November,  1845,  effected  by  William  Henry  Wilson  and  Richard  Vause, 
in  their  own  names,  and,  as  alleged  in  the  declaration,  as  agents  for 
and  on  behalf  of  the  said  John  Boyd  and  James  Boyd,  with  certain 
underwriters  at  Glasgow,  on  a  certain  vessel  called  the  Exporter,  for  a 
sum  of  lOOOZ.,  for  a  certain  voyage  to  the  IJast  coast  of  South  America. 

The  defendants  pleaded,  that,  previously  to,  and  at  the  time  of,  the 
respective  bankruptcies  of  the  said  John  Boyd  and  James  Boyd,  and 
W.  H.  Wilson  and  B.  Yause,  and  before  the  said  detention,  die  said 
W.  H.  Wilson  and  B.  Yause  carried  on  in  copartnership  the  trade  and 
business  of  merchants,  insurance-brokers,  agents,  and  factors,  at  Kingston- 
upon-HuU,  under  the  style  and  firm  of  Wilson  &;  Yause,  and  that,  pre- 
viously to,  and  at  the  time  when  the  said  policy  of  insurance  was  effected, 
the  said  John  Boyd  and  James  Boyd  were  accustomed  to  deal  with  the 
said  W.  H.  Wilson  and  B.  Yause ;  that  mutual  accounts  then  existed 
*fiQQ1  "^^^^^^^  them,  and  that,  ^whilst  such  mutual  dealings  and  accounts 
-'  existed,  and  before  either  of  the  said  bankruptcies,  the  said  W. 
H.  Wilson  and  B.  Yause  effected  the  said  policy,  pursuant  to  an  order 
given  for  that  purpose  by  the  said  John  Boyd  and  James  Boyd ;  that 
the  policy  remained  in  the  possession  of  the  said  W.  H.  Wilson  and  R. 
Yause  until  their  bankruptcy,  and  afterwards  in  that  of  the  defendants  as 
their  assignees;  that  the  said  W.  H.  Wilson  and  R.  Yause  became  bank- 
rupts, and  the  defendants  were  duly  appointed  their  assignees ;  that,  at 
the  time  of  the  said  last-mentioned  bankruptcy,  the  said  John  Boyd  and 
James  Boyd  were  indebted  to  the  said  W.  H.  Wilson  and  R.  Yause,  on 
the  general  balance  of  accounts  between  them,  in  the  sum  of  74862. 19«. 
4d. ;  that,  at  the  time  of  the  said  bankruptcy,  nothing  was  due  for  or  on 
account  of  the  premiums  for  effecting  the  said  policy  of  insurance,  or 
for  or  on  account  of  any  premiums  paid  on  effecting  any  other  policy  of 
insurance ;  that,  by  the  usage  and  custom  of  merchants,  the  said  W.  H. 
Wilson  and  R.  Yause  had,  at  the  time  of  their  said  bankruptcy,  a  lien, 
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to  the  extent  of  their  said  deht  of  74362.  Ids.  4d.y  upon  the  said  policy 
in  the  declaration  mentioned,  and  were  entitled  to  retain  the  same  until 
such  lien  was  satisfied ;  and  that  such  debt  was,  at  the  time  of  the  said 
detention,  unpaid  and  owing  to  the  defendants  as  such  assignees  of  the 
said  W.  H.  Wilson  and  R.  Vause. 

The  plaintiffs — admitting  that  the  said  W.  H.  Wilson  and  B.  Vause 
became  bankrupts,  and  the  appointment  of  the  defendants  as  their 
assignees, — replied,  de  injurid. 

The  cause  came  on  to  be  tried  before  Wilde,  C.  J.,  at  the  sittings 
in  London,  after  Trinity  term,  1849,  when  a  verdict  was  found  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court  upon  the  following  case : — 

This  is  an  action  brought  by  order  of  the  court  of  review  in  bank- 
ruptcy, whereby  it  was  ordered,  that  the  *said  assignees  of  the  ri^Ac^r^ 
estate  and  effects  of  the  said  bankrupts  John  Boyd  and  James  '- 
Boyd,  should  forthwith  commence  an  action  in  the  Court  of  Common 
Pleas,  for  the  purpose  of  ascertaining  the  right  of  the  assignees  of  the 
estate  of  the  said  bankrupts  W.  II.  Wilson  and  B.  Vause,  to  retain  pos- 
session of  a  certain  policy  of  insurance  (being  the  policy  in  the  said 
declaration  mentioned,  and  in  the  said  order  described  as)  bearing  date 
on  or  about  the  8d  of  November,  1849,  effected  by  them,  the  said  W.  H. 
Wilson  and  R.  Vause,  in  their  own  names,  as  insurance-brokers,  and,  as 
alleged  by  the  assignees  of  the  said  W.  II.  Wilson  and  B.  Vause,  as 
factors  for  and  on  behalf  of  the  said  John  Boyd  and  James  Boyd,  with 
certain  underwriters  at  Glasgow,  for  the  sum  of  10002.,  on  the  said  ship 
or  vessel  called  the  Exporter,  then  the  property  of  the  said  John  Boyd 
and  James  Boyd,  but  since  lost  at  sea,  valued,  as  therein  mentioned,  at 
the  sum  of  40002.,  for  the  voyage  to  the  East  coast  of  South  America : 
And  it  was  thereby  further  ordered,  amongst  other  things,  that,  upon 
the  trial  and  hearing  of  such  action,  for  the  purposes  of  the  said  action, 
the  said  assignees  of  the  estate  of  the  said  W.  H.  Wilson  and  B.  Vause 
should  admit  that  nothing  was  due  or  owing  to  them  for  or  on  account 
of  the  premiums  paid  on  effecting  the  said  policy  for  10002.,  or  for  or  on 
account  of  any  premiums  paid  on  effecting  any  other  policies  of  insu- 
rance by  the  said  W.  H.  Wilson  and  B.  Vause  for  or  on  behalf  of  the 
said  John  Boyd  and  James  Boyd. 

The  said  John  Boyd  and  James  Boyd  were,  previously  to  their  said 
bankruptcy,  hop,  seed,  and  guano  merchants,  carrying  on  business  in 
the  borough  of  Southwark,  under  the  style  of  John  Boyd  &  Co.  They 
were  also  the  owners  of  several  vessels  employed  in  the  guano  trade,  and, 
amongst  others,  of  the  said  vessel  called  the  Exporter. 

*The  said  John  Boyd  and  James  Boyd  were  adjudged  bank-  rmAM 
rupts  under  a  fiat  against  them,  dated  the  25th  of  May,  1846.     ^ 

The  said  W.  H.  Wilson  and  B.  Vause  were  adjudged  bankrupts  under 
^fiat  issued  against  them,  dated  the  15th  of  April,  1846. 

The  said  W.  H.  Wilson  and  B.  Vause,  previously  to  their  said  bank- 
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ruptcjy  carried  on  business  as  merchants^  factors,  sliip  and  insurance- 
brokers,  and  general  agents,  at  Hull,  under  the  style  of  Wilson  &  Yause. 
They  acted  at  Hull  as  the  agents  and  factors  of  the  said  John  Boyd  k 
Co.,  with  respect  to  several  guano  speculations. 

With  the  exception  of  one  isolated  transaction  in  1844,  the  general 
business  between  John  Boyd  &;  Co.  and  Wilson  &;  Yause  began  in  Janu- 
ary, 1845.  Their  first  dealing  consisted  of  the  purchase  of  guano  by 
Wilson  &  Yause,  to  a  large  amount,  for  John  Boyd  &  Co. ;  which  guano 
Wilson  &  Yause  were  also  employed  to  sell.  No  specific  arrangement 
was  made  as  to  the  commission  to  be  paid  to  Wilson  &  Yause.  Other 
dealings  of  the  like  kind  took  place,  and  continued  until  the  15th  of 
April,  1846,  when  Wilson  and  Yause  became  bankrupts.  At  that  time, 
there  was  a  balance  due  from  John  Boyd  &  Co.  to  Wilson  &  Yause,  in 
respect  of  the  said  dealings,  amounting  to  67982.  IO9.  lid. 

There  were  only  two  instances  in  which  Wilson  &;  Yause  effected 
insurances  for  John  Boyd  &  Co.,  besides  that  which  forms  the  subject 
of  this  action,  viz.  one  policy  of  insurance  against  fire,  effected  by  Wil- 
son &  Yause  on  the  23d  of  April,  1845,  upon  property  of  John  Boyd  & 
Co.,  which  was  in  the  possession  of  Wilson  &  Yause,  at  Hull,  for  the 
purpose  of  sale ;  and  the  other,  a  marine  policy,  effected  on  the  Ist  of 
July,  1845,  on  guano  which  had  been  in  the  possession  of  Wilson  & 
Yause  at  Hull,  but  belonged  to  John  Boyd  &  Co.,  and  which  had  been 
♦4021  ®^^^  ^y  Wilson  &  Yause  to  a  customer  *at  Newcastle-upon-Tyne, 
-'  to  be  delivered  there ;  and  the  policy  was  effected  against  the 
risk  of  the  voyage  from  Hull  to  Newcastle.  Wilson  &  Yause  paid  the 
premiums  on  these  policies;  and  the  amounts  were  debited  to  John 
Boyd  &  Co.,  in  the  account  current  which  accompanied,  and  formed 
part  of,  the  case. 

The  said  John  Boyd  &  Co.  were  owners  of  a  vessel  called  the 
Exporter ;  which  vessel,  in  October,  1845,  was  sent  by  them  to  the 
coast  of  South  America  for  the  purpose  of  obtaining  a  cargo  of  guano. 
They  applied  to  Wilson  &  Yause  to  effect  a  policy  on  that  vessel  for  that 
voyage. 

There  were  but  few  underwriters  at  Hull ;  and  one  insurance  com- 
pany, who  insured  to  a  small  extent.  Wilson  &  Yause  not  being  able 
to  effect  the  policy  required  at  Hull,  applied  to  Douglas  &  Co.,  insu- 
rance brokers  at  Glasgow,  to  get  the  order  completed  there.  Wilson  & 
Yause  debited  John  Boyd  &  Co.  with  52?.  5«.,  the  full  amount  of  the 
premium ;  but  Douglas  &  Co.  allowed  Wilson  &  Yause  2|  per  cent. 

The  following  is  the  correspondence  relating  to  the  transaction  : 

October  28,  1845,  Boyd  &  Co.  to  Wilson  &  Yause : — «  Please  insure 
on  the  bark  Exporter,  A.  1,  about  214  tons,  Southampton  built,  and 
coppered  last  year,  lOOOZ.  on  ship,  &c.,  valued  at  4000?.,  from  the  Downs 
and  island  or  islands  or  mainland  and  East  coast  of  South  America. 
We  have  done  700?.  from  London,  at  40«.,  at  Lloyds',  but  cannot  get 
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more  done ;  therefore  we  try  elsewhere.  She  was  reported  in  the  Downs 
to-day." 

Hull,  October  29,  1845,  Wilson  &  Vause  to  Boyd  &  Co.:— "Not 
being  able  to  do  any  insurance  here  on  the  Exporter,  we  have  ordered  it 
through  our  Glasgow  brokers,  the  vessel  having  sailed.  We  have  done 
our  Hull  vessels  the  same  round ;  and  have  no  doubt  shall  hand  you 
copy  of  policy  for  yours.  Why  not  insure  *out  and  home  ?  How  r^^Ao 
are  you  covered,  if  lost  in  loading  ?"  '- 

Hull,  October  29,  1845,  Wilson  &  Vause  to  Douglas  &  Co. :— "The 
owners  of  the  following  write  us — <  Please  insure  on  the  bark  Exporter, 
A.  1,  214  tons,  Southampton  built,  and  coppered  last  year,  1000/.  on 
ship,  valued  at  40007.,  from  the  Downs  or  island  or  islands  or  mainland 
East  coast  of  South  America'  (reported  in  the  Downs  yesterday).  Part 
is  done  at  408.  at  Lloyds'.  As  we  are  unable  to  do  anything  here,  we 
forward  above  to  you,  and  are  waiting  policy." 

Glasgow,  October  81,  1845,  Douglas  &  Co.  to  Wilson  &  Vause : — 
"  We  have  your  favour  of  the  29th,  and  regret  that  our  underwriters 
decline  insuring  the  Exporter  for  the  voyage  mentioned,  to  island  or 
islands  or  mainland  East  coast  of  South  America,  on  account  of  the 
difficulty  which  must  arise  in  determining  when  the  risk  terminates. 
There  are  but  two  ways  in  which  they  would  be  willing  to  take  her, — 
either  for  twelve  months,  at  8  guineas  per  cent.,  or  for  the  voyage  out 
and  home,  at  5L  10^.  per  cent., — which  are  the  rates  which  have  been 
paid  on  other  equally  good  vessels.  Should  either  of  these  modes  of  in- 
surance meet  the  views  of  your  friends,  we  shall  be  glad  to  hear  from 
you  on  the  subject." 

October  80,  1845,  Boyd  &  Co.  to  Wilson  &  Vause :— «  Should  you 
not  have  insured  the  Exporter,  do  so  from  the  Downs  for  island  or 
islands  of  East  coast  of  South  America,  thence  with  guano  to  Dominica, 
West  Indies." 

Hull,  October  31,  1845,  Wilson  &  Vause  to  Boyd  &  Co.:— "We 
ordered  the  amended  insurance  per  Exporter." 

Hull,  October  31, 1845,  Wilson  &  Vause  to  Douglas  &  Co. :— "Please 


[*404 


alter  the  Exporter's  insurance,  to  the  '"islands,  and  thence  to 
Dominica,  West  Indies,  on  best  terms  in  your  power." 

Hull,  November  3,  1845,  Wilson  &  Vause  to  Boyd  4;  Co. :— "  Our 
friends  say,  <Our  underwriters  decline,  &c.'  (as  in  the  letter  of  Douglas 
&  Co.  of  the  31st  of  October).  In  reply  to  this,  we  this  post  write  them 
to  do  it  <Collooney  Island  and  for  places  adjacent;'  such  being  the 
wording  of  the  policies  we  have  done  some  rounds ;  and  expect  they  will 
band  in  policy." 

Hull,  November  the  3d,  1845,  Wilson  &  Vause  to  Douglas  &  Co. : — 
"  Tours  of  the  31st  ult.  to  hand.  We  are  surprised  you  were  not  able 
to  do  the  Exporter.  We  have  before  us  policy  per  Adele  (not  so  good 
a  ship),  Hull  to  Rio,  while  there,  and  thence  to  Collooney  Island  and 
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other  places  adjacent,  while  there,  and  thence  to  U.  E.,  at  5  guineas, 
signed  by  D.  Forrest,  for  several  of  your  underwriters;  also  by  U.  Ewing, 
G.  G.  Wilson,  and  J.  Watson.  We  know,  too,  that  several  vessels  are 
done  at  same  rate,  via  the  Plate  and  other  places.  As  the  Exporter  goes 
direct,  you  ought  to  be  able  to  do  her  to  the  coast,  Dominica,  and  U. 
K.,  at  5  guineas,  or  only  to  Dominica  at  something  less :  the  risk  can* 
not  be  so  great.  The  vessel  having  sailed,  we  leave  you  to  do  the  best 
you  can, — the  same  as  if  the  vessel  was  your  own.  You  know  our 
position." 

Glasgow,  November  3,  1845,  Douglas  &  Co.  to  Wilson  &  Vause : — 
<(  In  accordance  with  your  order  of  the  Slst  ult.,  we  have  effected  in- 
BOrance  for  lOOOZ.  on  the  Exporter,  to  the  East  coast  of  South  America, 
and  thence  to  Dominica :  premium,  52.,  below  which  we  could  not  suc- 
ceed ;  and  hope  that  rate  will  be  considered  moderate.  Enclosed  is  a 
copy  of  policy." 

Hull,  November  the  5th,  1845,  Wilson  &  Vause  to  Douglas  &  Co. : — 
"We  have  before  us  your  esteemed  favour  of  the  4th  instant,  with  policy 
per  Exporter." 

^  .^.-.  Hull,  November  5,  1845,  Wilson  &  Vause  to  Boyd  *&  Co. : — 
J  "Enclosed  is  policy  for  lOOOZ.  per  Exporter,  at  5/.,  the  very 
lowest  we  could  effect  it  at.  We  pay  cash,  less  10  per  cent.,  allowing  you 
7J.  If  you  remit,  it  will  square  the  transaction,  and  save  entry.  We 
dare  say  we  can  get  a  further  sum  done,  if  you  are  not  covered." 

November  6, 1845,  Boyd  &  Co.  to  Wilson  &  Vause : — "Your  esteemed 
is  duly  received;  and,  with  regard  to  the  insurance  of  the  Exporter,  we 
shall  remit  you  the  amount  of  the  premium  within  the  month,  which  we 
understand  is  the  usual  time  al}owed  for  cash  payments." 

Hull,  December  6,  1845,  Wilson  &  Vause  to  Boyd  &  Co. : — "  Please 
Bend  us  money  for  the  Exporter's  insurance." 

Hull,  December  8,  1845,  Wilson  &  Vause  to  Douglas  &  Co. : — «  En- 
closed we  beg  to  hand  you  seven  days'  bill  for  621.  6«.,  amount  of  last 
month's  insurance." 

Hull,  December  10, 1845,  Wilson  Ar Vause  to  Boyd  &  Co. : — "  Please 
send  us  the  insurance  per  Exporter.  We  remitted  the  Glasgow  people 
for  it." 

December  11,  1845,  Boyd  &  Co.  to  Wilson  &;  Vause: — "We  will 
remit  you  the  premiimi  on  the  Exporter  to-morrow." 

Hull,  December  19th,  1845,  Wilson  &  Vause  to  Boyd  &  Co. :— "  You 
have  not  remitted  us  for  the  Exporter's  insurance  yet." 

Hull,  December  22,  1845,  Wilson  &  Vause  to  Boyd  &  Co.:— "You 
have  not  sent  us  the  insurance  on  the  Exporter." 

Hull,  December  24,  1845,  Wilson  &  Vause  to  Boyd  &  Co.:— "We 
are  still  without  insurance  of  Exporter." 

April  16,  1846,  Boyd  &  Co.  to  Wilson  &  Vause : — "  Misfortunes, 
Beemingly,  never  come  alone.    No  doubt,  ere  this  you  have  heard  of 
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our  loss  of  the  Exporter,  by  the  prominent  feature  she  acted  in 
the  loss  of  so  ♦many  ships  off  Patagonia,  as  received  by  yester- 
day's account." 

Hull,  April  17, 1846,  Wilson  &  Vause  to  Boyd  &  Co.:— "We  saw 
the  loss  per  Exporter.  Shall  we  give  notice  to  the  underwriters,  as  to 
the  lOOO;.  effected  on  her?" 

April  18,  1846,  Boyd  &  Co.  to  Wilson  4  Vause :—«  Regarding  the 
Exporter,  we  cannot,  under  the  present  circumstances,  answer  your 
question." 

The  policy  remained  in  the  hands  of  Douglas  &  Co.,  as  the  agents  of 
Wilson  &  Vause,  until  the  18th  of  April,  1846 ;  on  which  day  it  was 
transmitted  to  the  last-mentioned  firm ;  that  which  was  enclosed  in  the 
letter  of  the  5th  of  No?ember,  1845,  having  been  only  a  copy,  and  not 
the  original  policy. 

Several  of  the  bills  of  exchange  drawn  by  John  Boyd  k  Co.,  and 
accepted  by  Wilson  &  Vause,  and  appearing  on  the  debtor  side  of  the 
account  which  accompanied  the  case,  were  so  accepted  by  Wilson  k 
Vause  by  way  of  advance. 

It  was  admitted,  that,  at  the  time  of  Wilson  &;  Vause's  bankruptcy, 
nothing  was  due  to  them  in  respect  of  premiums  paid  on  effecting  the 
said  policy,  or  any  other  policy  of  insurance. 

The  court  was  to  be  at  liberty  to  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  court,  was,  whether  the  plaintiffs 
were  entitled  to  recover  in  this  action.  If  so,  the  verdict  found  for  the 
plaintiffs  was  to  stand.  If  not,  the  verdict  was  to  be  entered  for  the 
defendants. 

JSugh  Hillf  for  the  plaintiffs. — It  is  difiicult  to  understand  what  the  plea 
means, — whether  it  is  intended  to  set  up  the  lien  as  an  allegation  of  fact, 
or  as  a  conclusion  of  law.  The  case  states  that  Wilson  &  Vause  acted  as 
^factors  or  agents  of  Boyd  k  Go.  There  is  no  instance  of  their  r-i^Af^n 
having  acted  as  insurance-brokers  for  Boyd  k  Co.,  save  in  re-  ^ 
gard  to  the  policy  now  in  question.  It  may  be  contended  on  the  other 
side,  that,  if  Wilson  k  Vause  were  insurance-brokers, — although  nothing 
was  done  by  them  in  that  character  in  respect  of  this  or  of  any  other 
policy, — they  are  still  entitled  to  set  up  a  general  lien  upon  the  policy, 
to  cover  any  debt  that  may  be  due  to  them  from  Boyd  and  Co.  on  other 
transactions :  or  it  may  be  said  that  this  is  an  allegation  of  fact,  and 
that,  as  the  case  states  they  did  act  as  factors  or  agents,  the  general 
lien  as  factors  attaches  upon  this  policy,  although  effected  by  them 
as  insurance-brokers.  They  claim  to  hold  it  in  respect  of  their  general 
lien  as  factors.  Where  a  party  claims  a  lien  upon  a  specific  chattel,  it 
must  have  come  to  him  in  the  course  of  the  employment  in  respect  of 
which  he  claims  the  lien.  As,  in  the  case  of  an  attorney  claiming  a 
lien  upon  deeds,  they  must  have  come  to  his  hands  in  the  character  of 
attorney :  Stevenson  v.  Blakelock,  1  M.  k  Sclw.  535.     So,  in  the  case 


407  DIXON  V.  STANSFELD*    M.  T.  1850. 

of  a  factor,  the  goods  upon  T?hich  he  claims  a  lien,  must  have  come  to 
his  hands  as  factor:  Drinkwater  v.  Goodwin,  Cowp.  251.  If  a  merchant 
abroad  writes  to  a  factor  in  England,  and  requests  him  to  purchase  him 
a  service  of  plate,  the  latter  cannot  claim  to  hold  the  plate  for  his  gene- 
ral balance  in  respect  of  mercantile  dealings  between  them.  Stevenson 
t^.  Blakelock  is  a  distinct  authority  to  show  that  the  subject  of  the  lien 
must  come  to  the  hands  of  the  party  in  the  course  of  the  particular  em- 
ployment in  respect  of  which  the  lien  is  claimed.  Ko  particular  lien  is, 
or  could  be,  set  up  here. 

Wordsworth^  contrJ. — This  is,  in  effect,  the  case  of  Olive  v.  Smith,  5 
Taunt.  56  (E.  C.  L.  R.  vol.  1).  Wilson  &  Vause  were  the  general  agents 
*4ftft1  *^^  Boyd  &  Co. :  at  all  events  they  were  acting,  and  are  recog- 
^  nised  a^  having  acted,  in  four  different  capacities,  viz.  as  mer- 
chants, factors,  ship  and  insurance-brokers,  and  general  agents.  If  the 
plaintiffs  had  intended  to  rely  upon  any  rule  of  law  exclusively  appli- 
cable to  one  of  these  characters,  the  case  should  have  given  the  defend- 
ants some  notice  of  it.  Abbott,  C.  J.,  in  a  case  somewhat  similar  in 
this  respect  to  the  present.  Baring  v.  Currie,  observes  :(a)  « In  what 
situation  did  the  defendants  stand  in  respect  to  Coles  &  Co.,  and  what 
did  they  omit  to  do  ?  They  knew  that  Coles  &  Co.  acted  both  as  brokers 
and  merchants ;  and,  if  they  meant  to  deal  with  them  as  merchants,  and 
to  derive  a  benefit  from  so  dealing  with  them,  they  ought  to  have  in- 
quired whether,  in  this  transaction,  they  acted  as  brokers  or  not :  but 
they  make  no  inquiry."  Here  the  case  states  that  Wilson  &  Vause  were 
employed  by  Boyd  &  Co.  to  purchase  guano  for  them :  and  it  in  sub- 
stance finds  that  the  policy  on  the  Exporter  was  effected  in  relation  to 
a  subject  in  which  they  were  dealing  for  Boyd  &  Co.,  viz.  the  purchase 
of  guano.  The  account-current  contains  many  items  ranging  from  June, 
1845,  to  April,  1846,  which  appear  to  relate  to  cash  advanced,  and 
acceptances  given,  in  anticipation  of  these  cargoes  of  guano.  If  Wilson 
&  Vause  were  dealing  as  factors  or  general  agents  for  Boyd  &  Co., 
and  had  a  balance  against  them,  they,  are  clearly  entitled  to  hold 
any  property  coming  to  their  hands  for  such  general  balance:  Kru- 
ger  V.  Wilcox,  Ambler,  252.(6)  Lord  Chanceller  Hardwicke  there 
says :  <<  All  the  four  merchants,  both  in  their  examination  in  the 
cause,  and  now  in  court,  agree,  that,  if  there  is  a  course  of  dealings 
*and  general  account  between  the  merchant  and  factor,  and  a 
balance  is  due  to  the  factor,  he  may  retain  the  ship  and  goods, 
or  produce,  for  such  balance  of  the  general  account,  as  well  as  for  the 
charges,  customs,  &c.,  paid  on  the  account  of  the  particular  cargo. 
They  consider  it  as  an  interest  in  the  specific  things,  and  make  them 
irticles  in  the  general  account.'*     [Maijle,  J. — That  does  not  advance 

(a)  2  B.  A  Aid.  144. 

(6)  "  Before  this  ease,  it  was  certainly  doubtful  whether  a  factor  had  a  lien,  and  could  retain, 
for  the  bolanoe  of  his  general  account."  Per  Lord  Mansmeld,  in  Greeu  r.  Fanner,  4  Burr. 
2218. 
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your  argument  much.]  Man  v.  Shiffher,  2  East,  523,  applies  very 
closely  to  the  present  case.  There,  one  Heath,  a  planter  in  Jamaica, 
for  a  valuable  consideration  in  money  paid  to  him  by  one  Allen,  as  agent 
to  the  plaintiff  and  one  Parkinson,  drew  bills  of  exchange  on  Atherton 
&  Astley,  of  Liverpool,  the  merchants  of  Heath,  in  favour  of  the  plain- 
tiff and  Parkinson,  which  Atherton  &  Astley  refused  to  accept  (not 
having  in  their  hands  funds  of  the  drawer,  Heath),  and  the  same  were 
returned.  The  share  of  Parkinson  in  these  bills  was  afterwards  paid ; 
and,  on  the  18th  of  July,  1800,  Heath  shipped,  in  Jamaica,  on  board 
the  Hero,  Captain  Lightfoot,  for  Liverpool,  twenty-five  tierces  of  sugar, 
to  be  delivered  to  the  order  of  the  shipper,  for  which  Captain  Lightfoot 
signed  a  bill  of  lading,  and  upon  which  bill  of  lading,  delivered  by 
Heath  to  Allen,  the  following  endorsements  were  made.  <<  Captain 
Lightfoot.  Sir, — If  Atherton  &  Astley  will  engage  to  pay  the  net  pro- 
ceeds of  the  within-mentioned  twenty-five  tierces  of  sugar  to  the  order 
of  W.  Allen,  you  will,  in  that  case,  deliver  them  to  the  said  Atherton  & 
Astley :  hot,  if  they  do  not  so  engage,  &c.,  you  are  then  to  deliver  the 
same  to  the  order  of  the  said  W.  Allen,  who  is  entitled  and  hereby  autho- 
rized to  recover  and  receive  the  amount  insured  on  the  same,  in  case  of 
loss ;  having  received  value  for  the  same  this  19th  day  of  July,  1800. 
R.  Heath."  "To  Captain  *Lightfoot.  Sir,— If  Atherton  &  j-^.-^ 
Astley  engage  to  pay  the  net  proceeds  of  the  within-mentioned  '- 
twenty-five  tierces  of  sugar  to  L.  Parkinson,  or  his  order,  you  will  in 
that  case  deliver  the  said  sugar  to  the  said  Atherton  &  Astley ;  other- 
wise, you  are  to  deliver  them  to  the  order  of  the  said  L.  Parkinson ; 
value  received  of  him  in  Jamaica,  23d  of  July,  1800.  W.  Allen." 
"  I  hereby  assign,  transfer,  and  set  over  to  James  Man,  pursuant  to  the 
directions  of  W.  Allen,  all  the  right,  title,  property,  and  interest  vested 
in  me  to  the  within  bill  of  lading,  and  to  the  contents,  by  virtue  of  the 
above  endorsement  from  the  said  W.  Allen  to  me.  18th  March,  1801. 
L.  Parkinson."  Allen  transmitted  the  bill  of  lading,  with  the  two  first 
endorsements  thereon,  to  Parkinson,  for  the  use  of  himself  and  the 
plaintiff;  and,  when  Parkinson  had  received  the  money  due  to  him  from 
Heath,  he  made  the  third  endorsement  on  the  bill  of  lading,  and  de- 
livered it  to  the  plaintiff.  Before  the  sugars  were  shipped,  viz.  on  the 
17th  of  June,  1800,  Heath  wrote  a  letter  to  Atherton  &  Astley,  in  which, 
after  noticing  hb  engaging  so  many  tierces  by  the  ships  Hero  and  Bac- 
chus, their  delay  in  sailing,  and  the  uncertainty  of  the  crops,  &c.,  he 
directs  them  to  «<  insure  by  ship  or  ships  at  and  from  Montego  Bay,  as 
interest  may  appear."  In  consequence  of  this  letter,  Atherton  &  Astley 
wrote  to  the  defendants,  as  follows : — "  Messrs.  Shiffner  &  Ellis,  Liver- 
pool. 2d  September,  1800.  Please  to  insure  10002.  on  sugars,  as 
interest  may  appear,  valued  at  20L  per  hogshead,  on  ship  or  ships  at 
and  from  Jamaica  to  Liverpool,  on  account  B.  Heath.  The  Hero  and 
the  Bacchus  are  mentioned  as  likely  to  have  most  of  the  property 
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on  board."  In  pursuance  of  this  letter,  the  defendants,  as  agents, 
caused  the  insurance  to  be  made  in  the  same  terms  as  directed ;  ivhich 
policy  had  ever  since  remained  in  their  possession.  The  ship  Hero 
*1111  '^'^^^^^^  ^^^  Jamaica  in  January,  1801,  and  was  lost  on  the  12th 
-^  of  February.  After  the  loss,  the  plaintiff,  being  then  possessed 
of  the  bill  of  lading,  tendered  to  the  defendants  the  premium  paid  on 
effecting  the  policy,  and  demanded  the  policy  of  them,  which  they  refused 
to  deliver.  And,  after  he  had  discovered  that  the  underwriters  had  paid 
the  loss  to  the  defendants,  he  demanded  of  them  the  money  which  they 
had  so  received,  but  which  they  refused  to  pay.  At  the  time  the  insu- 
rance was  ordered,  and  also  when  it  was  effected.  Heath  was  the  debtor 
of  Atherton  &  Astley,  as  his  merchants  and  factors,  to  a  larger  amount 
than  the  sum  insured ;  and  the  defendants,  as  the  insurance-brokers  of 
Atherton  &  Astley,  were  their  creditors  to  more  than  the  sum  recovered 
upon  the  said  policy ;  which  debts  remained  unsatisfied :  and  the  reason 
assigned  by  the  defendants  for  retaining  the  policy,  and  the  sum  recovered 
thereon,  when  the  same  were  demanded  by  the  plaintiff,  was,  that  Ather- 
ton &;  Astley  were  creditors  of  Heath,  and  debtors  to  the  defendants ; 
and  the  defendants  insisted  they  had  a  lien  upon  the  policy,  and  the 
money  recovered  thereon,  for  the  balance  due  to  them  by  Atherton  & 
Astley,  which  balance  exceeded  the  sum  recovered  from  the  underwriters. 
On  the  1st  of  January,  1801,  Atherton  &  Astley  stopped  payment. 
Upon  a  case  stated  for  the  opinion  of  the  court,  Lord  Ellenborough 
delivered  the  judgment  of  the  court  in  favour  of  the  defendants.  Their 
opinion,  he  observed,  <<  was  not  founded  on  any  right  which  the  defend- 
ants had  to  retain  the  policy  from  the  plaintiff  on  the  ground  of  having 
a  lien  on  it  to  satisfy  their  claim  on  Atherton  &  Astley,  but  considering 
them  as  the  servants  of  Atherton  &  Astley,  who  were  entitled  to  hold 
the  policy  as  against  the  plaintiff,  who  claimed  from  Heath,  the  consignor, 
until  their  claim  on  Heath  was  satisfied  on  the  score  of  their  general 
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balance.     The  case,  he  added,  '^'had  been  obscured  by  bringing 


forward  the  defendants'  lien,  instead  of  that  of  Atherton  &  Astley, 
in  whose  hands  the  policy  was  to  be  considered  as  in  effect  remaining. 
Then,  as  the  plaintiff  could  only  have  recovered  the  policy  out  of  the 
hands  of  Atherton  &  Astley,  by  satisfying  their  lien,  so  the  same  lien 
attached  on  the  proceeds  of  that  policy  recovered  from  the  underwriters ; 
and,  as  that  lien  exceeded  the  plaintiff's  demand,  the  defendants,  as 
servants  of  Atherton  &  Astley,  were  entitled  to  retain  the.  whole  in  this 
action."  [Maulb,  J. — If  it  had  appeared  that  the  Exporter  was  con- 
signed to  Wilson  &  Yause,  as  agents  to  sell  the  cargo  on  behalf  of  Boyd 
k  Co.,  that  case  would  have  been  applicable.  There,  the  policy  was  a 
document  connected  with  the  property  in  the  cargo,  which  cargo  was  on 
its  way  to  the  defendants  as  factors  for  sale.  They,  therefore,  would 
necessarily  hold  the  policy  in  the  same  character  as  they  held  the  goods, 
tia.  as  factors.     The  plaintiffs  say  that  the  policy  did  not  come  to  the 
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hands  of  Wilson  ft^Vause  as  factors,  but  as  insurance-brokers  only. 
It  certainly  seems  somewhat  remarkable  that  Wilson  &  Vause  should 
be  so  repeatedly  applying  to  Boyd  &  Co.  for  a  remittance  of  the  pre- 
mium on  this  policy.  Importunity  for  50/.  is  rather  curious,  consider- 
ing the  large  sums  which  the  account-current  shows  to  have  been 
passing  through  their  hands.]  The  object  was,  as  is  stated  in  Wilson  k 
Vause's  letter  of  the  5th  of  November,  1845,  that  the  transaction  might 
be  squared.  In  Olive  v.  Smith,  5  Taunt.  56  (E.  C.  L.  R.  vol.  1),  A., 
a  merchant,  employed  B.,  a  broker,  to  effect  policies  and  sell  goods,  and 
trusted  him  with  the  possession  of  the  policies.  A.  being  indebted  to  B. 
for  premiums  of  insurance,  and  having  obtained  an  advance  of  money 
upon  a  pledge  of  goods  placed  in  B.'s  hands  for  sale,  but  not  on  those 
♦goods  to  the  exclusion  of  C/s  general  credit,  became  bankrupt. 
Afterwards,  a  loss  happened,  and  B.  received  the  money  from 
the  underwriters :  and  it  was  held  that  this  was  a  mutual  credit  within 
the  5  G.  2,  c.  30,  s.  28,  and  that  B.  might  retain  the  sum  received  for 
the  loss,  in  liquidation  of  his  advances,  as  well  as  for  the  balance  due  for 
premiums.  [H.  HUl. — The  general  doctrine  laid  down  in  that  case  was 
very  much  qualified  in  the  subsequent  case  of  Rose  v.  Hart,  8  Taunt. 
499  (E.  C.  L.  B.  vol.  3).  That  was  an  action  of  trover  for  cloths  de- 
posited by  a  bankrupt,  previously  to  his  bankruptcy,  with  the  defendant, 
a  fuller,  for  the  purpose  of  being  dressed :  and  it  was  held  that  the  de- 
fendant was  not  entitled  to  detain  them  for  his  general  balance  for  such 
work  done  by  him  for  the  bankrupt  previously  to  his  bankruptcy ;  for, 
that  there  was  no  mutual  credit  within  the  statute  5  G.  2,  c.  30,  s.  28. 
Maule,  J. — ^If  there  was  mutual  credit  at  the  time  of  the  bankruptcy^ 
the  commissioners  were  to  take  the  account,  and  strike  a  balance.  That 
was  afterwards  extended  to  contingent  and  future  debts.  How  could 
the  commissioners,  in  Olive  v.  Smith,  take  this  money  into  account  ? 
At  the  time  of  the  bankruptcy,  no  loss  had  happened.  It  is  in  respect 
of  that,  I  think,  that  Olive  v.  Smith  has  been  overruled.  Speaking  of 
these  two  cases,  in  Young  v.  The  Bank  of  Bengal,  1  Moore's  Indian 
Appeal  Gases,  87,  148,  Lord  Brougham  says :  «*  In  Olive  t;.  Smith,  a 
broker  had  been  allowed  to  set  off  a  debt  antecedently  due  from  his  em- 
ployer, against  the  losses  recovered  from  the  underwriters  on  policies 
deposited  in  his  hands.  In  Rose  v.  Hart,  the  court  held  that  such  a  set- 
off is  only  competent  to  the  pawnee,  in  cases  where  the  thing  alleged  to 
be  a  giving  of  credit,  either  constitutes  a  present  cross  debt,  or  mtut  end 
in  one.  This  Mimitation  of  the  case  of  Olive  v.  Smith  has  in  rmA^A 
subsequent  cases(a)  been  approved  and  followed."  The  contin-  ^ 
gency  must  be  one  that  is  susceptible  of  calculation.]  The  plaintiffs 
must  make  out  that  the  effecting  this  policy,  was  an  act  done  by  Wilson 
k  Vause  exclusively  in  the  character  of  insurance-brokers.    [Talfourd, 

(a)  Sunpson  v.  Burton,  2  B.  A  B.  89,  4  J.  B.  Moore,  551  (B.  C.  L.  R.  vol  16),  Rose  v.  Simfl, 
I  a  A  Ad.  521  (B.  0.  L.  R.  toI.  20). 
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J. — It  is  for  the  defendants  to  establish  their  lien.]  It  is  not  pretended 
that  the  former  policies  were  effected  by  Wilson  k  Yause  as  insurance- . 
brokers :  but  it  may  fairly  be  inferred  from  the  facts  which  are  stated, 
that  they  were  effected  by  them  as  factors.  [Maule,  J. — The  terms  of 
the  policy  are  not  set  oat.  Was  it  one  upon  which  Wilson  &  Yause  alone 
could  have  sued  ?]  The  case  states  that  they  effected  the  policy  in  their 
own  names.  It  does  appear  that  the  former  policies  were  so  effected. 
[Maule,  J. — There  is,  in  truth,  but  one  other  instance  of  a  marine  policy 
being  effected  by  Wilson  &;  Yause  on  behalf  of  Boyd  &  Co.  You  cannot 
make  a  course  of  dealing  out  of  one  instance.]  A  factor  is  entitled  to 
insure  the  goods  of  his  principal.  [Mavle,  J. — It  is  difiScult  to  discover 
from  the  statement  of  the  case,  what  is  the  precise  question  upon  which 
the  opinion  of  the  court  is  sought  to  be  obtained.] 

It  was  afterwards  agreed  that  the  following  should  be  taken  to  be  the 
questions  intended  to  be  submitted  to  the  court : — 

<<  1.  Did  Wilson  &  Yause  effect  the  policy  of  insurance  in  the  de- 
claration mentioned,  as  the  factors  of  John  Boyd  &  Co.,  or  was  the  policy 
effected  by  Wilson  &  Yause  as  indurance-brokers  for  the  said  John  Boyd 
4;  Co. ; 

«  2.  K  the  policy  was  effected  by  Wilson  &  Yause  as  insurance-brokers 
for  the  said  John  Boyd  &;  Co.,  had  '^'Wilson  &  Yause,  at  the  time 
of  their  bankruptcy,  a  lien  on  the  policy  for  the  general  balance 
of  account  due  to  them  m  factors  from  John  Boyd  &  Co. 

« If  the  court  shall  be  of  opinion  that  Wilson  &  Yause  did  not  effect 
the  policy  as  the  factors  of  John  Boyd  &  Co.,  and  that,  at  the  time  of 
their  bankruptcy,  Wilson  &  Yause  had  not  a  lien  on  the  policy  for  the 
general  balance  of  account  due  to  them  from  John  Boyd  &  Co.,  the  ver- 
dict found  for  the  plaintiffs  to  stand ;  otherwise,  the  verdict  to  be  entered 
for  the  defendants." 

Wordsworthj  continuing. — [Jbkvis,  C.  J. — The  amended  questions 
show  that  it  is  a  case  of  lien  only  that  is  set  up,  and  not  mutual  credit. 
H.  Hill. — ^Exactly  so.]  There  is  nothing  stated  in  the  case  to  warrant 
an  inference  that  Wilson  &  Yause  acted  as  insurance-brokers :  it  must 
be  assumed  that  this  policy  was  effected  by  them  as  incident  to  their 
character  of  factors.  In  Story  on  Agency,  §  111,  it  is  said :  <<  The 
question  has  often  been  discussed,  whether  factors,  or  consignees  for 
sale,  have  an  implied  authority  to  insure  for  their  principal ;  for,  there 
cannot  be  a  doubt  that  they  may  insure  upon  their  own  account  to  the 
extent  of  their  own  interest.  The  general  doctrine  now  established,  is,  that 
they  may  insure  both  for  themselves  and  for  their  principal.  But  they 
are  not  positively  bound  to  insure,  unless  they  have  received  orders  to 
insure,  or  promise  to  insure,  or  the  usage  of  trade,  or  the  habit  of  deal- 
ing between  them  and  their  principals,  raises  an  implied  duty  to  insure. 
They  may  insure  in  their  own  names,  or  in  the  name  and  for  the  benefit 
of  the  principal.     If  they  insure  in  their  own  name  only,  they  may,  in 
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the  case  of  loss,  recover  the  whole  amount  of  the  valae  of  the  property 
insured  from  the  underwriters,  and  the  surplus  beyond  their  own  interest, 
will  be  a  resulting  trust  for  the  benefit  of  their  principals."  It  is  clear, 
therefore,  *that  it  was  the  duty  of  Wilson  &  Vause,  as  factoT%^  r*41  fi 
to  insure  the  cargoes  of  guano  sold  by  them  for  Boyd  k  Co.  at  ^ 
Hull,  to  be  shipped  to  other  places.  In  what  respect  does  the  policy 
now  in  question  differ  from  those  ?  It  must  be  conceded  that  an  insur- 
ance-broker has  no  general  lien,  beyond  the  amount  due  to  him  for 
premiums  and  commission  in  that  character.  [Talfourb,  J. — Then 
you  concede  the  second  question.]  Not  altogether :  it  is  mixed  up  with 
claims  of  another  character,  in  respect  of  which  also  there  is  a  general 
Hen.  [Jbrvis,  C.  J. — How  mixed  up  ?]  By  all  being  blended  in  one 
accoTmt. 

Sugh  Htllj  in  reply. — There  is  no  pretence  for  saying  that  the  policy 
in  question  was  effected  by  Wilson  &  Vause,  as  factors.  All  that  the 
authorities  referred  to  establish,  is,  that  a  factor  has  authority  to  insure 
goods  that  are  consigned  to  him  for  sale.  Besides  this  policy,  the  case 
only  gives  two  instances  of  insurances  by  Wilson  &  Vause  on  account 
of  Boyd  &  Co. :  the  first  was,  an  insurance  against  fire,  on  goods  of 
Boyd  &  Co.  in  their  hands  as  factors;  the  second  was,  a  marine  policy 
on  goods  which  had  been  sold  by  them  as  factors,  and  shipped  by  them 
for  Newcastle.  But,  with  respect  to  the  policy  on  the  ship  Exporter, 
all  presumptions  are  excluded  by  the  facts  which  are  stated.  It  was  not 
a  policy  on  goods  in  the  hands  of  Wilson  &  Vause,  or  which  were  com- 
ing to  their  hands:  it  was  a  policy  on  the  voyage  out.  Wilson  k 
Vause  carried  on  business  as  insurance-brokers,  and  had  a  profit,  as 
such,  upon  this  policy.  The  correspondence  treats  the  matter  as  an 
isolated  transaction,  which  is  to  form  no  part  of  the  general  dealings 
between  the  parties. 

Jeryis,  C.  J. — I  am  of  opinion  that  the  plaintiffs  in  this  case  are  en- 
titled to  the  judgment  of  the  court.  "^By  the  agreement  of  the  r^j-fir 
parties,  two  questions  have  been  presented  for  the  opinion  of  the  ^ 
court,  both  of  which,  by  the  admission  of  the  counsel  for  the  defendants, 
practically  resolve  themselves  into  a  question  of  fact.  The  action  is 
in  detinue  for  a  policy  of  assurance,  to  which  the  plaintiffs  are  clearly 
entitled,  unless  the  defendants  can  establish  a  right  of  lien  on  the  part 
of  Wilson  &  Vause,  by  whom  the  policy  was  effected.  Upon  the  facts 
stated  in  the  .case,  I  think  there  can  be  no  doubt  whatever  that  the 
policy  was  effected  by  Wilson  &  Vause  in  the  character  of  insurance- 
brokers,  and  of  insurance-brokers  only.  The  case  states  that  they  filled 
four  different  characters,  viz.  those  of  merchants,  factors,  ship  and 
insurance-bokers,  and  general  agents.  There  had  been  large  transac- 
tions between  them  as  factors,  and  Boyd  &  Co. ;  and,  besides  the  trans- 
action in  question,  there  had  been  two  cases  of  insurances — but,  whether 
in  those  instances  the  policies  had  been  effected  by  Wilson  &  Vause  as 
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factors  or  as  insurance-brokers,  does  not  appear.  It  is  clear,  that,  in 
those  two  instances,  they  would  ha?e  had  the  right  to  insure  in  their 
character  of  factors.  The  statement  of  the  case,  therefore,  leaving  the 
matter  thus  uncertain,  we  must  see  what  can  be  gathered  from  the  cor- 
respondence which  is  set  out :  and,  looking  at  that,  it  plainly  appears 
that  Wilson  &  Yause  were  employed  to  effect  this  policy  in  their  cha- 
racter of  insurance-brokers.  Boyd  &  Co.  write  to  them  on  the  28th  of 
October,  1845,  requesting  them  to  insure  10002.  on  the  Exporter.  Not 
being  able  to  effect  the  insurance  at  Hull,  Wilson  &  Yause,  on  the  fol- 
lowing day,  write  to  Douglas  &  Co.,  at  Glasgow,  to  get  it  done  there. 
Nobody  can  doubt  that  that  was  a  transaction  in  which  they  were  em- 
ployed as  insurance-brokers.  If  that  be  so,  it  seems  to  be  conceded 
that  Wilson  &  Yause  could  have  no  general  lien  for  the  balance  due  to 
*A'iRl  ^^^™  ^^  '^'factors.  A  man  is  not  entitled  to  a  lien  simply  because 
-^  he  happens  to  fill  a  character  which  gives  him  such  aright,  unless 
he  has  received  the  goods,  or  done  the  act,  in  the  particular  character  to 
which  the  right  attaches.  There  is  no  evidence  of  usage,  or  course  of 
dealing  between  the  parties,  to  justify  the  claim  of  a  general  lien:  and, 
that  there  is  no  particular  lien  upon  this  policy,  is  conceded ;  for,  it  is 
admitted  that  the  premiums  due  in  respect  of  it  have  been  paid.  Upon 
both  points,  therefore,  the  plaintiffs  are  entitled  to  succeed. 

Maule,  J. — I  also  am  of  opinion  that  the  plaintifis  are  entitled  to 
the  judgment  of  the  court.  The  policy  in  question,  no  doubt,  is  the 
property  of  the  plaintiffs :  and  they  are  entitled  to  recover  it  in  this  action 
of  detinue,  unless  the  defendants  can  set  up  a  lien.  This  they  attempt 
to  do, — not  claiming  a  particular  lien  for  money  paid  on  account  of  this 
policy ;  for,  the  case  finds  that  the  premium  has  been  paid,  and  that 
nothing  is  due  in  respect  of  it :  but  they  set  up  a  general  lien.  The 
case,  it  is  said,  finds  that  Wilson  &  Yause  were  factors,  as  well  as  other 
things,  and,  as  such  factors,  they  had  authority  to  effect  insurances  for 
their  principals ;  and  that  the  particular  transaction  in  question  either 
was  a  transaction  in  which  Wilson  &  Yause  were  employed  as  factors 
of  Boyd  &  Co.,  or  else  it  was  a  transaction  in  which,  though  not  em- 
ployed as  factors,  yet,  as  they  were  factors,  they  had  a  lien.  I  find 
nothing  in  the  case  to  show  that  this  policy  was  effected  by  Wilson  k 
Yause  in  the  course  of  their  business  as  factors.  A  factor  is  a  person 
who  is  employed  to  sell  goods  on  commission.  There  was  no  employ- 
ment to  sell,  at  all  connected  with  the  employment  under  which  this 
policy  was  effected.  It  appears  by  the  case,  that  the  policy  was  effected 
in  October,  1845 ;  that  it  was  a  policy  on  »At/>,  not  on  guano,  or  any- 
*J.1  Q1  *^^^8  which  the  factors  were  *employed  to  sell.  Upon  the  policy 
^  being  effected,  it  appears  that  Wilson  k  Yause  paid  the  premium 
to  Douglas  &  Co.,  through  whoso  instrumentality  the  insurance  was 
done,  and  that  Wilson  &  Yause  applied  with  some  importunity  to  Boyd 
&  Go.  to  recoup  them  the  amount.     This  tends  very  much  to  show  that^ 
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the  transaction  was  something  apart  from  the  ordinary  dealings  between 
the  parties, — a  special  order  to  effect  this  particular  policy.     It  might 
be  that  that  was  consistent  with  the  insurance  being  effected  by  Wilson 
&  Yause  in  the  character  of  factors :  as,  for  instance,  if  the  policy  had 
been  upon  goods  which  were  consigned  to  them  for  sale,  as  factors.     In 
that  case,  the  policy  might  be, — I  do  not  say  it  would  be, — subject  to 
the  general  lien  of  the  factors,  as  the  goods  themselves  would  be.    But, 
here,  the  subject-matter  of  the  insurance  not  being  goods,  the  only  way 
in  which  a  general  lien  as  factors  could  be  said  to  attach  to  them,  would 
be,  that  this  was  one  of  a  number  of  transactions,  in  some  of  which 
Wilson  &;  Yause  acted  as  brokers,  and  it  is  to  be  inferred  that  this  one 
is  to  be,  as  it  were,  infected  by  the  society  of  those  with  which  it  is 
brought  into  contact.     This  is  not  very  lucid ;  but  probably  it  is  the 
only  way  in  which  it  could  be  put.     I  think,  however,  the  correspond- 
ence which  is  set  out  in  the  case,  prevents  us  from  so  dealing  with  the 
transaction,  which  is  clearly  treated  by  the  parties  as  one  single  and 
separate  transaction.     This  being  the  state  of  things,  I  think  it  is  im* 
possible  that  we  can  import  into  the  case  anything  other  than  what 
appears  on  the  face  of  the  correspondence.     We  cannot  assume  that 
there  was  any  pledge  of  this  policy  to  satisfy  any  general  lien.     It  was 
not  insisted,  nor  could  it  be,  that  one  who  effects  a  policy,  not  as  factor, 
but  as  insurance-broker,  is  entitled  to  a  general  lien  on  a  policy  in  his 
hands,  for  a  balance  due  *to  him  in  the  former  character.    Upon  p^^^oA 
the  whole,  I  think  the  plaintiffs  are  entitled  to  recover.  ^ 

Williams,  J. — I  am  of  the  same  opinion.  In  point  of  fact,  the 
statements  in  the  case  lead  my  mind  irresistibly  to  the  conclusion  that 
Wilson  &  Yause  did  not  effect  the  policy  in  question  as  the  factors  of 
Boyd  &  Co.  In  point  of  law,  then,  it  is  clear  that  their  general  lien 
as  factors  does  not  attach  upon  this  instniment.  And  the  statement 
shows  that  there  exists  no  other  lien  upon  which  the  defendants  can 
rely. 

Talfourd,  J.,  concurred.  Judgment  for  the  plaintiffs. 

Factors  hare  Ueni  upon  the  goods  of  their  «.  Biyce,  21  W«ncL  14;  S.  C.  26  Wend.  367.  A 
]»ii]ieipals  for  charges  incident  to  them,  for  a  factor's  lien  for  a  general  balance  accrued  in  the 
general  balance  dae  them  as  factors,  and  also  lifetime  of  his  principal,  does  not  attach  to 
for  outstanding  debts,  for  which  they  are  only  property  coming  into  the  factor's  possession 
seenrity.  Jordan  v.  Jarnes,  5  Hammond,  88.  after  the  principal's  death  by  order  of  his  repre- 
Bo  factors  have  a  lien  on  the  goods  of  their  sentative.  Wylly  v.  King,  Geo.  Decision,  Part 
principals  in  their  possession  for  their  general  2,  7.  Possession  of  the  property  is  necessary 
balance,  as  well  as  for  their  particular  advance,  to  create  a  factor's  lien  thereon ;  but  the  pos- 
Baker  v.  FnUer,  21  Pick.  318.  But  not  in  re-  session  may  be  either  actual  or  constructire. 
spect  of  debts  which  arose  prior  to  the  timo  at  Kollock  v.  Jackson,  5  Georgia,  153.  A.  ordered 
which  his  character  of  factor  commenced ;  nor  goods  to  be  packed  and  forwarded  to  F.  A  Go., 
in  respect  of  torts.  Sturgis  v.  Slocum,  18  Pick,  commission  merchants,  to  whom  ho  owed  a 
36.  A  factor  or  purchasing  agent,  in  actual  balance  on  account,  and  wrote  a  letter  of  ad- 
possession  of  two  parcels  of  goods  obtained  yioe,  enclosing  an  invoice,  but  died  before  the 
under  distinct  orders,  for  both  of  which  he  is  in  letter  was  mailed  or  the  goods  had  left  his  pre- 
advance  although  paid  for  one  of  the  parcels,  mises,  and  his  son,  on  the  day  affcer  his  death, 
has  a  Uen  on  the  whole  of  the  property.   Brooks  forwaided  the  letter  and  the  goods,  and  F.  S 
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Co.  lold  ihem  and  gaye  eredit  for  the  prooeeds,  acoonnt  against  A.,  and  that  they  must  pay 

in  redaction  of  their  balance  against  A.,  whose  oyer  the  said  prooeeds  to  A.'s  administrator, 

estate  was  insolrent:  Held,  that  F.  A  Co.  had  Famnm  v.  Bontellei  13  Metealf,  159. 
no  lien  on  these  goods  for  the  balance  of  their 
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A  oaose  and  all  matters  in  diiferenee  between  A.  and  B.  were  referred  to  an  arbitrator,  who  was 
to  hare  power  to  direct  the  verdict  to  be  entered  for  A.  or  for  B., — ^the  costs  of  the  suit  to  abide 
the  eyent  of  the  award,  and  the  eosts  of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator,  by  his  award,  directed  a  yerdict  to  be  entered  for  B.,  and  awarded 
that  8037. 15«.  was  due  from  B.  to  A.  in  respect  of  the  matters  in  difference,  and  which  sum  he 
ordered  to  be  paid  by  B.  to  A.  on  a  giyen  day : — Held,  that  B.  was  entitled  to  dedact  from  the 
snm  so  awarded  to  be  paid  by  him,  the  amount  of  his  taxed  costs  of  the  cause, — without  regard 
to  the  lien  of  A.'s  attorney  for  his  costs  of  the  cause  and  of  the  reference. 

This  action,  and  all  matters  in  difference  between  the  plaintiff  and 
the  defendant,  were  referred  by  order  of  nisi  prios,  which  gave  the  arbi- 
trator power  to  direct  a  verdict  to  be  entered  for  the  plaintiff  or  for  the 
defendant,  and  provided  that  the  costs  of  the  suit,  to  be  taxed,  should 
abide  the  event  of  the  award,  and  that  the  costs  of  the  reference  and 
avowal,  to  be  taxed,  should  be  in  the  discretion  of  the  arbitrator. 
^4.911  *^^^  arbitrator,  by  his  award,  directed  a  verdict  to  be  entered 
^  for  the  defendant  in  the  action,  and  then  proceeded  as  follows : — 

<<  And  I  do  further  award  and  adjudge  that  there  is  now  due  and  ow- 
ing from  the  said  James  West  to  the  said  Thomas  Dunn,  for  and  in 
respect  of  all  claims  and  demands,  debts  and  damages,  which  he,  the 
said  Thomas  Dunn,  now  has,  or  is  entitled  to  receive  or  recover,  against, 
of,  or  from  the  said  James  West,  upon,  for,  or  in  respect  of  the  matters 
in  difference  between  the  said  Thomas  Dunn  and  the  said  James  West, 
the  sum  of  808Z.  15«.,  after  allowing  to  the  said  James  West  for  all 
claims  and  demands,  debts  and  damages,  which  he,  the  said  James  West, 
now  has,  or  is  entitled  to  receive  or  recover  against,  of,  or  from  the  said 
Thomas  Dunn,  for  or  in  respect  of  the  matters  in  difference,  and  which 
said  sum  of  8032.  158.  I  do  hereby  award,  order,  and  direct  shall  be  paid 
by  the  said  James  West  to  the  said  Thomas  Dunn,  on  the  11th  of  March 
next,  between  the  hours  of  twelve  and  three,  at  the  office  of  Messrs. 
Robinson  &  Haynes,  the  attorneys  of  the  said  Thomas  Dunn,  and  that, 
at  the  same  time  and  place,  the  said  Thomas  Dunn  shall  pay  to  the  said 
James  West  the  costs  which  by  the  terms  of  the  order  of  reference  are 
to  abide  the  event  of  my  award,  such  costs  in  the  mean  time  to  be  taxed 
by  the  proper  officer :  And  I  do  further  award  and  direct  that  the  said 
Thomas  Dunn  and  James  West  shall  each  respectively  bear  and  sustain 
the  costs  incurred  by  him  in  and  about  this  reference ;  and  that  the  said 
said  Thomas  Dunn  do  pay  the  costs  of  this  my  award." 

The  plaintiff's  costs  of  the  action  were  taxed  at  145^  1%.  5d. ;  the 
defendant's,  at  1802. 
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The  plaintiff's  costs  of  the  reference  were  taxed  at  240Z.  IQs.  Id. 


Pending  the  reference,  Messrs.  Robinson  &  Haynes,  *the  plain- 
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tiff's  attorneys,  gave  notice  to  the  defendant,  by  letter  of  the 
30th  of  January,  1850,  that  the  plaintiff  had  assigned  to  them  abso- 
lutely the  debt  due  to  him  from  West,  together  with  all  benefit  to  be 
derived  under  the  award,  when  made. 

On  the  2d  of  April,  1850,  the  defendant's  attorney  paid  to  the  plain- 
tiff's attorneys  1281.  15«.,  being  the  balance  of  the  sum  of  8032. 158. 
ordered  by  the  award  to  be  paid  by  the  defendant  to  the  plaintiff,  after 
deducting  therefrom  180^,  the  defendant's  taxed  costs  of  the  action. 
The  plaintiff's  attorneys,  however,  declined  to  receive  the  123Z.  16«. 
otherwise  than  as  a  payment  on  account, — they  claiming  to  have  a  lien 
upon  the  whole  sum  awarded  to  be  paid  by  the  defendant  to  the  plaintiff, 
for  their  costs  of  the  action  and  of  the  reference,  which  together 
amounted  to  385?.  I89. 

After  the  making  of  the  award,  the  plaintiff  became  bankrupt :  and 
Robinson  k  Haynes  were  the  solicitors  for  the  assignees  under  the  fiat. 

Lushy  in  Trinity  term  last,  on  behalf  of  Messrs.  Robinson  &  Haynes, 
obtained  a  rule  calling  upon  the  plaintiff  and  his  assignees,  and  also  upon 
the  defendant  to  show  cause  why  the  defendant  should  not  pay  to  them 
(Robinson  &  Haynes)  1802.,  the  balance  of  the  3032.  15«.  so  as  above 
awarded  to  the  plaintiff.  He  relied  on  Cowell  v.  Betteley,  10  Bingh. 
432  (E.  C.  L.  R.  vol.  25),  4  M.  &  Scott,  265  (E.  C.  L.  R.  vol.  30),  2 
Dowl.  P.  C.  780,  where,  upon  a  reference  of  two  causes,  damages  in 
respect  of  the  first  being  ordered  by  the  award  to  be  set  off  against 
costs  in  the  second, — ^it  was  held,  that  this  could  only  be  done  subject 
to  the  lien  of  the  attorney  of  the  plaintiff  in  the  first  case,  for  his  costs. 

Bramwelly  on  behalf  of  West,  now  showed  cause. — This  is  an  appli- 
cation of  a  most  unusual  description.  *A  man  cannot,  by  virtue  ri^Aoo 
of  a  lien,  have  a  greater  claim  than  his  principal  has.  Here,  ^ 
Messrs.  Robinson  &  Haynes  are,  in  effect,  seeking  to  enforce  against 
the  defendant,  a  claim  which  the  plaintiff  himself  could  not  have  en- 
forced. No  doubt,  the  court  will  protect  the  lien  of  the  attorney  from 
being  defeated  by  any  fraud  or  collusion  between  the  parties  to  the  suit : 
it  is  so  laid  down  in  Read  v.  Dupper,  6  T.  R.  361,  Ormerod  v.  Tate,  1 
East,  464,  Barker  v.  St.  Quintin,  12  M.  &  W.  441, 451,t  Gould  v.  Davis, 
1  Tyrwh.  380,  Swaine  t^.  Senate,  2  B.  &;  P.  99,  and  many  other  cases. 
[Jervis,  C.  J. — In  all  these  cases  the  money  was  paid :  here  you  say 
it  was  not  payable  to  anybody.]  Precisely  so.  Cowell  v.  Betteley  has 
no  bearing  whatever  upon  this  case ;  nor  is  it  very  intelligible  :  there, 
the  arbitrator's  discretion  was  limited  to  two  causes  which  were  referred 
to  him ;  here,  he  had  a  general  discretion  over  the  cause  and  all  matters 
in  difference.  The  arbitrator  there  had  exceeded  the  jurisdiction  given 
to  him  by  the  order  of  reference  :  here,  he  has  not.  [Maule,  J. — The 
report  in  4  Moore  &  Scott  shows  the  ground  upon  which  the  court  pro- 
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ceeded,  viz.  tbat,  although  the  parties  might  have  bound  themselves,  so 
as  to  give  the  arbitrator  power,  as  between  them,  to  set  off  the  costs, 
they  could  not  by  their  agreement  defeat  the  lien  of  the  attorney.]  That 
explains  the  case.  If  an  action  were  brought  upon  this  award,  in  the 
name  of  the  plaintiff,  or  an  attachment  moved  for,  the  defendant  would 
have  a  clear  answer.  In  Stephens  v.  Weston,  3  B.  &  G.  635  (E.  C.  L. 
R.  vol.  10),  6  D.  &  R.  399  (E.  C,  L.  R.  vol.  16),(a.)  it  was  held,  that, 
where  an  application  is  made  to  set  off  costs  and  damages  in  one  action 
against  those  recovered  in  a  cross-action,  an  attorney  has  a  lien  on  the 
judgment  obtained  by  his  client  against  the  opposite  party,  to  the 
♦1941  *^^*®^*  of  ^^8  costs,  of  that  cause  only.     The  letter  of  the  80th 

"  -^  of  January,  1850,  shows  that  Messrs.  Robinson  &  Haynes  are 
relying  rather  upon  an  assignment  of  the  debt  to  them,  than  upon  any 
lien. 

Channelly  Serjt.,  and  LubK^  in  support  of  the  rule. — This  case  c<mies 
distinctly  within  the  rule  laid  down  in  Cowell  v.  Betteley.  Tindal, 
0.  J.,  there  says  (4  M.  &  Scott,  267  (E.  C.  L.  R.  vol.  80)):  "It  ap- 
pears to  me  to  be  unnecessary  on  the  present  occasion  to  decide  whether 
or  not  the  arbitrator  had  power  to  award  a  set-off  in  the  manner  he  has 
done,  as  between  the  parties.  If,  however,  he  had  not  done  so,  the 
court  would.  But  the  question  is,  whether  the  jus  tertiiy — ^the  right  of 
the  plaintiff's  attorney, — ^is  to  be  governed  by  this  act  of  the  arbitrator, 
notwithstanding  the  rule  of  Hilary  term,  2  W.  4,  s.  93,  or  whether 
this  case  be  out  of  the  operation  of  that  rule :  in  other  words,  whether 
the  court  will  uphold  the  award,  and  so  defeat  their  own  rule.  It 
appears  to  me  that  the  rule  in  question  must  govern  this  case.  It 
is  clear,  that,  if  there  had  been  no  reference  to  arbitration,  the  parties 
could  not,  by  agreement  between  themselves,  deprive  the  attorney  of 
his  lien  for  costs.  Can  they,  then,  by  submitting  the  matters  in  dif- 
ference to  an  arbitrator,  effect  this  object  ?  I  think  not.  The  words  of 
the  rule  are  very  general, — <  No  set-off  of  damages  or  costs  between 
parties  shall  be  allowed,  to  the  prejudice  of  the  attorney's  lien  for  costs 
in  the  particular  suit  against  which  the  set-off  is  sought ;'  not  even  with 
the  parties'  consent:  and,  what  higher  authority  can  an  arbitrator 
have,  than  that  which  the  consent  of  the  parties  gives  him  ?  I  there- 
fore think  that  this  rule  applies  as  well  to  a  case  where  the  cause 
has  been  referred,  as  to  where  it  has  been  in  the  ordinary  course 
*42'i1  *P^^s^®^  *o  ^^  \egaX  result."  The  rule  was  similarly  laid  down 
J  by  Patteson,  J.,  in  Domett  v.  Helyer,  2  Dowl.  P.  C.  540.  « I 
cannot,"  says  that  learned  judge,  <<  allow  one  judgment  to  be  set  off 
against  another,  except  on  the  condition  of  satisfying  the  attorney's 
lien.  The  93d  section  of  1  Reg.  Gen.  Hilary  term,  2  W.  4,  expressly 
orders  that,  <  no  set-off  of  damages  or  costs  between  parties  shall  be 

(o)  And  Bee  8  Com.  B.  830,]i.(E.  C.  L.  R.  toL  54). 
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allowed,  to  the  prejudice  of  the  attorney's  lien  for  costs  in  the  particular 
suit  against  which  the  set-off  is  sought.'  Unless  the  attorney's  lien, 
therefore,  is  satisfied,  the  set-off  cannot  be  allowed."  Caddell  v.  Smart, 
4  Dowl.  P.  C.  760,  is  precisely  in  point.  There,  the  costs  of  a  suit  were 
allowed  to  be  set  off  against  a  sum  due  from  the  defendant  to  the  plain- 
tiff on  another  account,  but  subject  to  the  lien  of  the  plaintiff's  attorney, 
— ^the  cause  and  all  matters  in  difference  haying  been  referred,  and  the 
arbitrator  having  ordered  a  verdict  to  be  entered  for  the  defendai^t,  but 
found  that  the  defendant  was  indebted  to  the  plaintiff  on  other  accounts. 
In  Doe  d.  Swinton  v.  Sinclair,  5  Dowl.  P.  0.  26,  on  a  reference  to 
arbitration  of  an  action  of  ejectment  and  all  matters  in  difference  be- 
tween the  parties,  the  arbitrator  directed  that  a  sum  of  50^  should  be 
paid  by  the  lessor  of  the  plaintiff  to  the  defendants,  by  way  of  compen- 
sation for  certain  buildings  erected  by  them,  and  that  a  verdict  should 
be  entered  for  the  plaintiff.  Upon  motion,  the  court  directed  that  the 
sum  awarded  to  the  defendants  should  be  set  off  against  the  costs  of  the 
lessor  of  the  plaintiff,  saving  the  lien  of  their  attorney.  [Jjbrvis,  G.  J. — 
I  feel  considerable  difficulty  as  to  the  form  of  this  rule :  it  is,  in  effect, 
an  attempt  to  obtain  a  rule  of  court,  which  will  have  the  force  of  a 
judgment,  under  the  1  4;  2  Vict.  c.  110,  s.  18,  and  so  *completely  r^Aog 
to  alter  the  rights  of  the  parties.  Bramwell  referred  to  Hoi-  ^ 
croft  V.  Manby,  7  M.  &  G.  843  (E.  0.  L.  R.  vol.  49),  8  Scott,  N.  R. 
473.  There,  a  cause  and  all  matters  in  difference  between  A.  and  B. 
were  referred,  0.  consenting  to  be  made  a  party  to  the  reference :  the 
arbitrator  directed  a  verdict  to  be  entered  for  B.,  but  directed  that  G. 
should  pay  to  A.  522.  10«.  and  the  costs  of  the  reference  and  award : 
A.  having  become  bankrupt,  C.  declined  to  pay  without  authority  from 
A.'s  assignees :  and  it  was  held  that  A.'s  attorney,  who  had  a  lien  upon 
the  award  for  his  costs,  was  not  entitled  to  an  order  upon  C.  under  the 
1  &  2  Vict.  c.  110,  s.  18.]  The  decision  in  that  case  turned  mainly 
upon  the  doubtful  nature  of  the  attorney's  claim.  [Jbrvis,  C.  J. — 
Without  regard  to  the  statute,  what  right  has  the  attorney  to  come  and 
ask  that  the  money  may  be  paid  otherwise  than  as  ordered  by  the  arbi- 
trator, to  whose  judgment  the  parties  have  agreed  to  submit  the  matter?] 
This  is  the  only  way  the  attorney  can  enforce  his  lien.  If  the  award 
were  sought  to  be  enforced  by  action,  the  defendalit  could  by  plea  of 
set-off  altogether  defeat  the  lien ;  for,  the  rule  of  court  would  not  avail 
against  the  statute  of  set-off.  Gowell  v.  Betteley  shows  that  the  court 
will  do  what  the  nature  and  justice  of  the  case  require.  As  to  the  as- 
signment of  the  debt,  the  court  clearly  could  not  give  effect  to  that. 
The  attorney  does  not  set  it  up  as  giving  him  any  right  which  he  had 
not  before. 

Jebyis,  0.  J. — ^I  am  of  opinion  that  this  rule  must  be  discharged. 
The  cause  and  all  matters  in  difference  between  the  parties  were  rej^er^ed 
to  arbitration,  the  costs  of  the  cause  to  abide  the  event  of  the  ftViM^dy 
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and  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of 

*4971  *^®  arbitrator.     The  arbitrator  decides  the  *action  in  favour  of 

^  the  defendant.  West,  and  directs  that  the  verdict  be  entered  for 

'  him :  and,  as  to  the  matters  in  difiierence,  he  awards  SOSl.  15s.  to  be 
paid  by  West  to  Dunn  on  a  certain  day  and  at  a  certain  place ;  and  he 

*'  directs,  that,  at  the  same  time  and  place,  Dunn  shall  pay  to  West  the 

k  costs  of  the  action,  to  be  in  the  mean  time  taxed  by  the  proper  officer. 

'There  is  no  direction  in  the  award  that  the  one  sum  shall  be  pro  tanto 
set  off  against  the  other ;  nor  did  the  order  of  reference  give  the  arbi- 
trator power  so  to  direct.  The  costs  of  the  action  having  been  taxed 
at  1802.,  the  balance  (1232.  lbs.)  was  paid  by  West  to  Dunn ;  and  this 
application  seeks  to  compel  West  to  pay  the  residue  of  the  3082. 15«.  so 
awarded  in  respect  of  the  matters  in  difference.  Now,  it  is  to  be  ob- 
served that  the  application  is  made,  not  by  Dunn,  the  party  to  whom 
the  money  was  directed  by  the  award  to  be  paid,  but  by  Dunn's  attor- 
neys, who  claim  a  lien  upon  it  for  costs.  The  claim  rests  upon  the  93d 
rule  of  Hilary  term,  2  W.  4,  which  provides  that  <<  no  set-off  of  damages 
or  costs  between  parties  shall  be  allowed,  to  the  prejudice  of  the  attor- 
ney's lien  for  costs  in  the  particular  suit  against  which  the  set-off  is 
sought."  The  origin  and  foundation  of  that  rule  was  this : — In  the 
Court  of  King's  Bench,  in  setting  off  costs  or  damages  between  the 
parties,  the  lien  of  the  attorney  was  respected :  see  Tidd's  Practice,  9th 
edit.  pp.  389,  892.  In  this  court,  it  seems  to  have  been  the  uniform 
practice  to  disregard  the  attorney's  lien:  Figes  v.  Adams,  4  Taunt. 
638 :  though  Lord  Eldon,  in  Hall  v.  Ody,  2  B.  &  P.  28,  expressed  his 
disapprobation  of  it.  The  Court  of  Exchequer  was  without  any  settled 
practice  upon  the  subject;  following  sometimes  the  practice  of  the  Court 
of  the  King's  Bench,  and  sometimes  that  of  this  court.  The  object  of 
^A9.9K\  ^^  ^^^  ^^^'  ^^  render  *the  practice  of  the  three  courts  in  this 
-■  respect  uniform.  The  present  application,  however,  is  not  one 
of  the  kind  contemplated  by  the  rule :  and  the  analogy  sought  to  be 
drawn  from  the  rule,  is  not  at  all  applicable  to  a  case  like  this.  I  think 
we  have  no  authority  to  do  what  we  are  asked  to  do. 

Maulb,  J. — I  also  am  of  opinion  that  this  rule  must  be  discharged. 
If  an  action  were  brought  in  the  name  of  the  plaintiff  upon  this  award, 
and  a  set-off  were  pleaded  in  respect  of  the  costs  in  question,  could  the 
attorneys*  lien  be  set  up  by  way  of  replication  ?  Clearly  not :  and,  if 
so,  I  do  not  see  how  we  can  in  this  way  enforce  the  attorneys'  claim. 
No  such  order  has  ever  been  made.  The  case  is  distinguishable  from 
Cowell  i;.  Betteley,  upon  the  grounds  stated.  If  it  be  thought  desirable 
to  give  the  arbitrator  power  to  deal  with  the  attorneys'  Hen,  the  proper 
course  would  be,  to  make  provision  for  it  in  the  order  of  reference. 
This  right  of  set-off  is  a  peculiar  one :  it  is  only  a  qualification  of  a  prac- 
tice which  the  courts  had  of  allowing  equitably  a  set-off  of  damages  and 
costs  in  cross-actions  between  the  same  parties.    The  courts, — some  of 
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them, — ^would  only  lend  their  assistance  to  the  parties  in  thus  setting 
off  one  judgment  against  another,  upon  the  terms  of  protecting  the 
attorney's  lien.  In  no  other  Kray  could  the  court  have  anything  to  do 
irith  the  lien  of  the  attorney.  It  is  only  to  cases  of  that  sort,— of 
which  this  is  not  one, — ^that  the  rule  of  Hilary  term,  2  W.  4,  has  any 
application. 

Williams,  J. — ^I  also  think  this  rule  should  be  discharged.  The 
object  of  the  application,  is,  not  to  obtain  a  judgment  under  the  statute 
1  &  2  Vict.  0.  110,  but  to  enforce  the  award  by  attachment.  In  other 
words,  we  are  called  upon  to  attach  the  defendant  for  contempt 
*in  not  obeying  an  award ;  the  alleged  disobedience  being,  the 
not  paying  the  money  to  one  to  whom  the  arbitrator  has  not  awarded 
it.  It  is  an  application  which  the  court  ought  not  for  a  moment  to 
listen  to. 

Talfoubd,  J. — I  am  entirely  of  the  same  opinion.  The  court  clearly 
has  no  power  to  do  what  is  asked.  The  98d  rule  of  Hilary  term,  2  W. 
4,  which  it  is  sought  to  apply  here,  was  made  for  the  purpose  of  regu- 
lating the  discretionary  power  of  the  court  under  circumstances  widely 
different  from  those  of  the  present  case. 

Rule  discharged,  with  costs. 
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A  ctaue  and  aU  matters  in  different  between  the  i»rtieB  were  referred  by  an  order  of  nisi  prins, 
by  which  a  verdict  was  taken  for  the  plainttfl^  rabject  to  an  award,— the  costs  of  the  oanse 
to  abide  the  erent^  and  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator  by  his  award  ordered  that  the  verdict  entered  for  the  plaintiff  should 
stand,  and  directed  that  the  defendant  should  pay  to  the  plaintiff  the  costs  of  the  reference  and 
award : — Held,  that  the  plaintiff  was  not  entitled  to  have  an  aUoeatur  for  the  costs,  or  to  sign 
jttdgment,  nntil  the  expiration  of  the  proper  time  for  moving  to  set  aside  the  award. 

The  cause  and  all  matters  in  difference  between  the  parties  were 
referred  by  an  order  of  nisi  prius,  made  in  Easter  term  last, — ^the  costs 
of  the  cause  to  abide  the  event,  and  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  made  his  award  on  the  13th  of  June  last,  by  which  he 
ordered  that  the  verdict  entered  for  the  plaintiff  should  stand,  and  that 
the  defendant  should  pay  to  the  plaintiff  the  costs  of  the  reference  and 
award :  and  he  further  found  that  there  were  no  matters  in  difference 
between  the  parties  other  than  the  action. 

'     The  master  having  refused  to  grant  his  allocatur  for  *the  plain-  r^c^oA 
tiff's  costs,  on  the  ground  that  the  defendant  had  the  whole  of  the  '- 
present  term  in  which  to  move  to  set  aside  the  award, 

T.  Jones  now  moved  for  a  rule  to  show  cause  why  the  plaintiff  should 
not  be  at  liberty  to  sign  judgment  forthwith,  and  why  the  master  should 
not  make  his  allocatur.    [Jbrvis,  C.  J. — ^I  think  the  master  is  right. 
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Where  the  reference  is  of  the  eause  onlj,  the  unsuccessful  party  has 
only  the  first  four  days  of  the  ensuing  term  to  move  to  set  aside  the 
award :  but,  where  the  reference  is  also  of  matters  in  difference,  he  has 
the  whole  term  to  more  in.]  Assuming  that  the  defendant  has  the 
whole  term  to  move  in,  it  by  no  means  follows  that  the  plaintiff  may  not 
sign  judgment.  In  Cromer  v.  Church,  15  M.  &  W.  810,t  a  verdict  was 
taken,  by  consent,  for  the  plaintiff,  at  nisi  prius,  subject  to  the  certificate 
of  a  barrister,  to  be  given  in  the  following  Michaelmas  term,  with  power 
to  him  to  enlarge  the  time  for  making  it :  the  arbitrator  enlarged  the 
time  till  the  following  Easter  term ;  and  in  the  month  of  March  gave 
his  certificate,  directing  that  the  verdict  should  stand  for  a  smaller 
amount :  and  it  was  held  that  final  judgment  might  be  signed  imme- 
diately on  the  entry  of  this  verdict  upon  the  posteaj  and  that  the  plain- 
tiff was  not  bound  to  wait  until  after  the  expiration  of  the  first  four  days 
of  Easter  term.  Pollock,  C.  B.,  there  says :  «  The  verdict  is  to  be 
considered  as  having  been  given  at  nisi  prius :  what  has  since  been  done 
relates  back  to  that  time ;  and  the  certificate  was  a  mere  completion  of 
the  verdict  really  delivered  at  nisi  prius."  [Maule,  J. — That  was  the 
case  of  a  certificate,  which  in  this  respect  differs  materially  from  an 
award.]    In  Little  v.  Newton,  1  M.  &  G.  976  (E.  C.  L.  R.  vol.  39),  2 

*4.<in  ^^^*'*'  ^*  ^"  ^^^»  ^^  ^^^  '^^^^j  *that,  where,  upon  a  reference  of 
-'  a  cause  and  all  matters  in  difference^  by  articles  of  agreement, 
an  award  is  made,  under  which  the  costs  of  the  cause  and  of  the  award* 
are  to  be  paid  by  the  defendant,  the  plaintiff  is  entitled  to  have  the  costs 
taxed,  without  waiting  for  the  period  during  which  the  defendant  would 
be  at  liberty  to  move  to  set  the  award  aside.  [Jervis,  C.  J. — The  case 
of  Hobdell  v.  Miller,  2  Scott,  N.  B.  163,(a)  is  more  like  this :  there, 
the  court  intimated  an  opinion  that  what  you  now  seek  cannot  be  done ; 
Maule,  J.,  asking, — <<  How  can  the  plaintiff  have  costs  taxed,  before  it 
is  certain  that  he  can  sustain  the  award  ?"]  That  is  answered  by  Little 
V.  Newton.  [Maule,  J. — The  distinction  between  the  two  cases  is 
pointed  out  by  the  solicitor-general  in  Little  v.  Newton.] 

Jervis,  C.  J. — ^The  two  cases  of  Hobdell  v.  Miller  and  Little  v.  New- 
ton are  perfectly  reconcilable  with  each  other,  and  both  are  correct.  In 
the  former,  as  was  observed  by  the  solicitor-general  in  moving  for  the 
rule  in  Little  v.  Newton,  the  reference  was  by  order  of  nisi  prius,  with 
a  nominal  verdict  entered  for  the  plaintiff:  whereas,  in  the  latter,  the 
reference  was  by  agreement  between  the  parties.  That  makes  all  the 
difference.     There  is  consequently  no  ground  for  this  application. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  See  1  M.  ft  G.  978(6)  (B.  C.  L.  R.  toL  30) 
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A  meisenger  in  bankrapiey,  who,  intending  to  act  hand  fide,  under  a  wamnt  directing  him  to 
mIm  the  goods  of  A.,  seises  goods  belonging  to  B.,  is  not  within  the  protection  of  the  12  A  13 
Vict  e.  106,  s.  107,  and  therefore  is  lia>ble  in  trespass  at  the  suit  of  B.,  withont  a  previonf 
demand  of  the  perusal  and  copy  of  the  wanant  under  wliLoh  he  professed  to  be,  and  belieTod 
he  was,  acting. 

This  was  an  action  of  trespass,  for  breaking  and  entering  two  dwell- 
ing-houses of  the  plaintiff,  expelling  him  therefrom,  and  seizing  and 
carrying  away  his  goods. 

Plea,  not  guilty  "by  statute." 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  for  Middlesex 
after  last  Trinity  term.  The  facts  were  as  follows : — One  Bartlett, 
being  indebted  to  the  plaintiff,  on  the  22d  of  October,  1849,  made  over 
to  him  all  his  goods  on  premises  whereon  Bartlett  had  carried  on  his 
business.  Bartlett  afterwards  became  bankrupt.  The  plaintiff  con- 
tinued the  business  on  his  own  account,  upon  the  same  premises,  down 
to  the  19th  of  November,  when  the  shop  was  closed.  On  the  27th  of 
November,  the  defendant,  a  messenger  of  the  court  of  bankruptcy, 
entered  the  premises,  and  seized  the  goods,  which  remained  thereon, 
.acting  bend  fide  under  a  warrant  of  commissioner,  which,  after  reciting 
that  property  of  the  bankrupt  was  reasonably  suspected  to  be  upon  the 
premises  in  question,  proceeded  as  follows, — <(  These  are,  therefore,  to 
authorize  and  require  you,  with  necessary  and  proper  assistants,  to  enter, 
in  the  day  time,  into,  &c.,  situate,  &c.,  and  there  diligently  to  search 
for  the  said  property ;  and,  if  any  property  of  the  said  bankrupt  shall 
be  found  by  yon  on  such  search,  that  you  seize  the  same,  to  be  disposed 
and  dealt  with  according  to  the  provisions  of  the  said  act," — 12  k  18 
Vict.  c.  106. 

On  the  part  of  the  defendant,  it  was  submitted,  that  inasmuch  as  it 
was  not  disputed  that  what  was  done  "^by  him  was  done  bond  fide  ^4^400 
in  obedience  to  the  warrant  of  the  commissioner,  and  there  had  '- 
been  no  demand  of  the  perusal  and  copy  of  the  warrant,  the  defendant 
was  within  the  protection  of  the  107th  section  of  the  statute  12  &  13 
Vict.  c.  106,  which  enacts  « that  no  action  shall  be  brought  against  any 
messenger,  or  his  assistants,  or  other  person  appointed  by  the  court,  for 
anything  done  in  obedience  to  any  warrant  of  the  court,  unless  demand 
of  the  perusal  and  copy  of  such  warrant  hath  been  made  or  left  at  the 
usual  place  of  abode  of  such  messenger,  or  his  assistant,  or  other  per- 
son, by  the  party  intending  to  bring  such  action,  or  by  his  attorney  or 
agent,  in  writing,  signed  by  the  party  demanding  the  same,  and  unless 
the  same  hath  been  refused  or  neglected  for  six  days  after  such  demand ; 
and  if,  after  such  demand,  and  compliance  therewith,  any  action  be 
brought  against  such  messenger,  or  assistant,  or  person  so  appointed, 

2A 
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ivithont  making  the  petitioning-creditor  defendant,  if  living,  the  jury,  at 
the  trial  of  such  action,  on  the  prodaction  and  proof  of  such  warrant, 
shall  giye  their  verdict  for  the  defendant,  notwithstanding  any  defect  of 
jurisdiction  in  the  court  bj  which  such  warrant  shall  have  been  granted ; 
and,  if  such  action  be  brought  against  the  petitioning-creditor  and  the 
messenger,  or  assistant,  or  person  so  appointed,  the  jury  shall,  on  proof 
of  such  warrant,  give  their  verdict  for  such  messenger,  or  assistant,  or 
person  so  appointed,  notwithstanding  any  such  defect  of  jurisdiction  ; 
and,  if  the  verdict  shall  be  given  against  the  petitioning-creditor,  the 
plaintiff  shall  recover  his  costs  against  him,  to  be  taxed  so  as  to  include 
such  costs  as  the  plaintiff  is  liable  to  pay  to  the  messenger,  and  his 
assistant,  or  person  so  appointed  as  aforesaid.*' 

Under  the  direction  of  the  lord  chief  justice,  the  jury  found  for  the 
plaintiff,  in  respect  of  the  seizure  of  the  goods  only, — the  subsequent 
*l<m  ^^^  ^^  them  having  taken  *place  under  the  direction  of  the  offi- 
-^  cial  assignee,  who  was  not  made  a  defendant,  and  the  plaintiff 
having  no  interest  in  the  premiseSy — and  they  assessed  the  damages  at 
70Z. 

JE.  JameSy  on  a  former  day  in  this  term,  pursuant  to  leave  reserved 
to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  de- 
fendant. 

ByleSj  Serjt.,  and  Miller^  now  showed  cause. — The  question  is,  whe* 
ther,  where  a  messenger  in  bankruptcy,  acting  bondfidey  and  intending 
to  carry  into  execution  a  warrant  commanding  him  to  seize  the  goods  of 
A.,  by  mistake  seizes  the  goods  of  B.,  it  is  necessary,  in  order  to  entitle 
the  latter  to  maintain  trespass  for  such  unauthorized  seizure,  to  demand 
the  perusal  and  copy  of  the  warrant,  under  the  12  k  13  Vict  c.  106,  s. 
107.  It  is  submitted  that  it  is  not.  Where  he  acts  in  obedience  to  the 
warrant,  although  the  person  who  issues  it  may  have  no  jurisdiction,  the 
statute  affords  protection  to  the  messenger.  The  provision  is  analogous 
to  the  6th  section  of  the  24  G.  2,  c.  44,  which  enacts  <<  that  no  action 
shall  be  brought  against  any  justice,  constable,  headborough,  or  other 
officer,  or  against  any  person  or  persons  acting  by  his  order  and  in  his 
aid,  for  anything  done  in  obedience  to  any  warrant  under  the  hand  and 
seal  of  any  justice  of  the  peace,  until  demand  hath  been  made  of  the 
perusal  or  copy  of  the  warrant,"  &c. ;  and  that  "  if  any  action  shall 
afterwards  be  brought  against  such  constable,  without  making  the  justice 
a  defendant,  the  constable,  upon  producing  the  warrant  at  the  trial,  shall 
be  entitled  to  the  verdict,  notwithstanding  the  defect  of  jurisdiction  in 
such  justice."  In  Money  v.  Leach,  1  W.  Blac.  655,  663,  3  Burr.  1762, 
1768,  which  is  a  leading  case  *upon  that  statute,  Lord  Mans- 


*435] 


FIELD  says :  "  The  act  of  24  G.  2  was  meant  to  make  the  justice 


liable  instead  of  the  officer.  Where,  therefore,  the  officer  makes  such 
a  mistake  as  will  not  make  the  justice  liable,  the  officer  cannot  bo  ex- 
cused."    So,  here,  the  object  of  the  12  &  13  Vict.  c.  106,  s.  107,  is,  to 
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make  the  petitioning-creditor  liable,  instead  of  the  messenger.  That 
case  has  repeatedly  been  acted  upon.  In  Prestidge  v.  Woodman,  1  B. 
&  C.  12  (E.  C.  L.  R.  vol.  8),  2  D.  &  R.  48  (E.  C.  L.  R.  vol.  16),  the 
court  say:  <<A  constable  is  not  protected,  unless  he  acts  in  obedience 
to  a  warrant :  but  a  magistrate  is  protected  in  all  cases  where  he  acts  in 
execution  of  his  office.  The  distinction  between  the  magistrate  and  the 
officer  in  this  respect,  is  settled  in  the  case  of  Money  v.  Leach."  So, 
in  Bell  v.  Oakley,  2  M.  &  Selw.  259,  where  the  defendants,  in  order  to 
levy  a  poor-rate,  under  a  warrant  of  distress  granted  by  two  magistrates, 
broke  and  entered  the  house,  and  broke  the  windows,  &c., — ^it  was  held, 
that  they  might  be  sued  in  trespass,  without  a  previous  demand  of  the 
perusal  and  copy  of  the  warrant,  according  to  the  24  G.  2,  c.  44,  s.  6. 
Lord  Ellenborouoh  there  says :  <<  The  case  of  Money  v.  Leach  decides 
that  the  defendant,  in  order  to  avail  himself  of  the  objection  upon  the 
statute,  must  show  that  he  acted  in  obedience  to  the  warrant."  And 
Dampier,  J.,  adds :  «  The  case  of  Money  t;.  Leach  decided,  that,  where 
the  justice  cannot  be  liable,  the  officer  is  not  within  the  protection  of 
the  statute."  Li  Smith  v.  Wiltshire,  2  B.  &  B.  619  (E.  C.  L.  R.  vol. 
6),  5  J.  B.  Moore  822  (E.  G.  L.  R.  vol.  16),  where  constables  were 
directed,  under  a  warrant,  to  search  for  and  take  black  cloth  supposed 
to  have  been  stolen,  and  they  took  cloths  of  a  different  deacriptian  and 
colour^  and  carried  them  before  a  magistrate,  refusing,  at  the  time  they 
took  them,  to  inform  the  owner  whether  they  acted  under  a  warrant  or 
not :  it  was  held  that  they  were  "^within  the  protection  of  the  24  r^iQf^ 
G.  2,  c.  44,  s.  8,(a)  and,  therefore,  that  an  action  against  them  ^ 
ought  to  have  been  commenced  within  six  calendar  months  from  the 
time  of  such  taking.  So,  in  Parton  t^.  Williams,  8  B.  &  Aid.  830,  it 
was  held,  that,  if  a  constable,  under  a  warrant  to  take  the  goods  of  A., 
take  the  goods  of  B.,  believing  them  to  belong  to  A.,  he  is  protected  by 
the  8th  section  of  the  24  G.  2,  c.  44.  But  both  those  cases  point  out 
the  distinction  between  the  6th  and  the  8th  sections ;  and  they  expressly 
recognise  the  liability  of  the  constable  where  he  fails  to  act  in  obedience 
to  the  warrant,  although  he  may  have  acted  bond  fide^  and  there  may 
have  been  no  demand  of  the  perusal  and  copy  of  the  warrant. 

U.  JameSf  in  support  of  the  rule. — It  is  conceded  that  the  messenger, 
in  seizing  the  goods  in  question,  acted  bond  fde,  and  with  a  reasonable 
belief  that  they  were  the  goods  of  Bartlett.  It  is  true  that  the  warrant 
under  which  he  professed  to  act,  did  not,  in  terms,  authorize  him  to  seize 
reputed  property.  But  here,  the  messenger  had  every  reason  for  sup- 
posing that  the  goods  were  the  goods  of  the  bankrupt:  they  once  had  been 
his  property,  and  there  was  nothing  to  indicate  that  they  had  ceased  to  be 
so.  [Jervis,  0.  J. — You  cannot  put  it  higher  than  6ona^ie«.]  The  object 

(a)  Which  eoaeta  that  "no  action  shall  be  hronght  against  any  joatioe  of  the  peace  for  anj  thing 
done  in  the  execution  of  hia  office ;  or  against  any  constable,  hoadborough,  or  other  officer,  or 
person  acting  ot  a/oretatdf  unless  oommeneed  within  six  calendar  months  after  the  act  com- 
mittod." 
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of  the  act  clearly  was,  to  protect  the  messenger  in  the  bond  fide  discharge 
of  his  duty.  [Jervis,  C.  J. — ^Wonld  the  petitioning-creditor  be  liable 
for  the  act  of  the  messenger  in  taking  the  goods  of  A.  under  a  warrant 
*4.vn  *commanding  him  to  take  the  goods  of  B,  ?]  Probably  not. 
^  [Jervis,  C.  J. — Do  yon  contend,  that,  under  no  possible  circum- 
stances, could  the  messenger  be  liable,  provided  he  acts  band  fide  f]  He 
is  protected,  if  he  acts  with  reasonable  diligence,  and  under  a  reasonable 
belief  that  he  is  acting  in  obedience  to  the  warrant.  [Maulb,  J. — ^Is 
that  more  than  bona  fides  f]  BonafideSy  according  to  the  case  of  Kine 
V.  Evershed,  10  Q.  B.  143  (E.  C.  L.  R.  vol.  59),  is  not  alone  sufficient. 
There,  in  trespass  for  false  imprisonment,  it  appeared  that  the  plaintiff 
had  been  given  in  charge  to  a  constable,  by  the  defendant,  without  war- 
rant, for  doing  malicious  injury  to  a  house.  The  defendant  was  attorney 
to  the  owner  of  the  house,  and  alleged  that  he  had  acted  under  the  sta- 
tute 7  &  8  G.  4,  c.  30,  ss.  24,  28,  and  was  entitled  to  notice  of  action 
under  section  41.  The  judge  asked  the  jury  whether  the  defendant  had 
acted  bond  fide;  and,  on  their  answering  in  the  affirmative,  he  nonsuited 
the  plaintiff,  for  want  of  notice.  The  court  held,  that  the  jury  should 
have  been  asked  (with  reference  to  s.  28,  which  enacts  that  persons  found 
offending  may  be  apprehended,  without  warrant,  «  by  the  owner  of  the 
property  injured,  or  his  servant,  or  any  person  authorized  by  him"),  not 
only,  generally,  whether  the^  defendant  acted  bondfide^  but  whether  he 
had  a  reasonable  belief  that  he  was  the  owner's  servant,  or  had  his 
authority.  The  party  does  not  need  the  protection  of  the  act,  where  all 
has  been  done  correctly.  The  108th  section  of  the  12  &  13  Vict.  c.  106, 
clearly  substitutes  the  petitioning-creditor  for  the  messenger :  it  enacts, 
<<that,  in  any  such  action  brought  against  the  petitioning-creditor, 
either  alone  or  jointly  with  any  messenger,  or  assistant,  or  other  person 
so  appointed  by  the  court,  for  anything  done  in  obedience  to  the  warrant 
of  the  court,  proof  by  the  plaintiff  '''in  such  action,  that  the  defend- 
ant or  defendants,  or  any  of  them,  is  or  are  petitioning-creditor 
or  creditors,  shall  be  sufficient,  for  the  purpose  of  making  such  defendant 
or  defendants  liable,  in  the  same  manner  and  to  the  same  extent  as  if 
the  act  complained  of  in  such  action  had  been  done  or  committed  by  such 
defendant  or  defendants."  [Talfourd,  J. — ^That  is,  the  petitioning- 
creditor  is  substituted  in  all  cases  where  the  warrant  has  been  obeyed.] 
Does  that  mean  strict  obedience  ?  [Jervis,  C.  J. — It  means  such  obe- 
dience as  will  render  the  petitioning-creditor  liable.  Maulb,  J. — Sup- 
pose the  messenger  bond  fide  takes  A.,  believing  him  to  be  B.,  against 
whom  the  warrant  is  issued, — according  to  your  argument,  B.  would  be 
left  without  remedy ;  for,  the  messenger  would  be  protected,  inasmuch 
as  he  bond  fide  believed  he  was  acting  in  obedience  to  the  warrant;  and 
the  petitioning-creditor  could  not  be  sued.]  It  is  submitted,  that,  in 
the  case  supposed,  B.  might  sue  the  petitioning-creditor.  The  petitioning- 
creditor  is  the  party  who  puts  the  whole  machinery  in  motion :  the  mes- 
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senger  is  bound  to  act ;  he  caimot  exercise  a  discretion  as  to  whether  he 
will  ohey  the  warrant  or  not. 

Jeryib,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be  discharged.  If 
this  qaestion  had  arisen  nnder  the  159th  section(a)  of  the  statute,  the 
defendant  would  ^probably  hare  been  entitled  to  succeed ;  for,  r^t^oo 
the  provisions  of  that  section  were  evidently  intended  to  cover  ^ 
every  case  where  the  party  band  fide  believed  he  was  acting  in  pursuance 
of  the  act.  But  this  case  must  be  decided  upon  the  107th  section,  the 
mere  reading  of  which  seems  to  me  to  dispose  of  it.  No  action  is  to  be 
brought  against  any  messenger  or  other  person  acting  in  obedience  to  a 
warrant  of  the  court,  unless  a  demand  is  made  of  the  perusal  and  copy 
of  the  warrant,  and  not  complied  with.  If  an  action  is  brought  after 
demand  made,  and  compliance  therewith,  without  making  the  petitioning- 
creditor  a  party  defendant,  the  jury  shall  find  for  the  defendant;  and, 
if  the  action  is  brought  against  the  petitioning-creditor  and  the  messen- 
ger, the  jury,  upon  proof  of  the  warrant,  are  to  find  for  the  messenger. 
These  provisions  of  the  statute  can  only  be  applicable  in  the  case  of  an 
action  brought  for  a  thing  done  in  obedience  to  the  warrant, — ^where  the 
messenger  is  protected,  and  the  petitioning-creditor  liable.  If  the  mes- 
senger, intending  to  act  in  obedience  to  the  warrant  which  directs  him 
to  seize  the  goods  of  A.,  seizes  the  goods  of  B.,  it  is  clear,  upon  all  the 
authorities,  that,  although  he  acted  bond  jj^^  he  would  be  liable.  The 
cases  decided  on  the  24  6.  2,  c.  44,  s.  6,  are  clear  to  that  effect. 

Maulb,  J. — I  am  of  the  same  opinion.  The  words  of  the  107th  sec- 
tion of  the  statute  are  very  plain.  Taking  them  in  their  literal  sense, 
they  lead  to  the  obvious  conclusion  that  this  is  not  a  case  to  which  the 
provisions  in  that  section  were  intended  to  apply.  If  *they  did,  r^.^ j  ^ 
a  complete  bar  would  be  given,  to  an  extent  which  is  not  given  ^ 
by  any  analogous  enactment.  The  construction  which  we  are  putting 
upon  the  clause,  is  more  consonant  to  the  probable  intention  of  the  legis- 
lature, and  is  one  which  is  warranted  by  numerous  authorities.  When 
the  messenger  does  no  more  than  what  the  warrant  orders  him  to  do,  he 
is  not  to  be  held  responsible  for  the  want  of  jurisdiction  in  the  person 
who  issues  the  warrant.  The  petitioning-creditor,  having  sued  out  the 
warrant,  and  placed  it  in  the  hands  of  the  messenger,  may  properly  be 
taken  to  have  intended  that  it  should  be  executed:  and  therefore  it  is  but 

(a)  VHiieh  enaeto  "  that  vrerj  aoUon  brought  agaiiwt  any  person  for  anything  done  in  pumanoe 
of  thiB  act,  shall  be  commeneed  within  three  months  next  after  the  fact  committed ;  and  the 
defendant  in  anj  snch  action  maj  plead  the  general  issue,  and  giro  this  act  and  the  8p<»eial  mat- 
ter in  evidence  at  the  trial,  and  that  the  same  was  done  by  authority  of  Ibis  act;  and,  if  it  shail 
appear  so  to  hare  been  done,  or  that  snch  action  was  commenced  after  the  time  limited  as  afore- 
said for  bringing  the  same,  the  jnry  shall  find  for  the  defendant;  and,  if  there  be  a  verdict  for 
the  defendant,  or  if  the  plaintiff  shall  be  nonsuited,  or  disoontinne  his  action  or  suit  after  appeav- 
anee  thereto,  or  if  upon  demurrer  judgment  shall  be  given  against  the  plaintiff,  the  defendant 
9haU  reoeiye  such  full  and  reasonable  indemnity  as  to  all  costs,  charges,  and  expenses  incurred 
in  and  about  any  such  action,  as  shaU  be  taxed  by  the  proper  offlcer  in  that  behalf,  subject  to 
be  reviewed  in  like  manner  and  by  the  aune  authori^  as  any  other  taxation  of  costs  by  aveli 
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reasonable  that  he  should  be  held  responsible,  rather  than  the  less  literate 
person  who  acts  ministerially  on  his  behalf,  and  in  strict  pursuance  of 
the  authority.  This  construction  of  the  act  does  not  lead  to  any  incon- 
venience  in  the  present  case:  but  ihe  construction  contended  for  on  the 
part  of  the  defendant  would;  and  it  would  be  inconsistent  with  the  au- 
thorities. 

Williams,  J. — ^Mr.  James  has  not  attempted  to  point  out  any  material 
distmction  between  the  language  of  this  statute,  and  that  of  the  24  G. 
2,  c.  44.  It  is,  therefore,  enough  to  say  that  the  polht  has  long  been 
settled  by  numerous  authorities. 

Talfourd,  J. — ^I  am  of  the  same  opinion.  Parton  v.  Williams  points 
out  the  precise  distinction  between  the  two  sections  of  the  24  G.  2,  c.  44, 
and  discriminates  between  the  absolute  protection  given  by  the  8th  sec- 
tion, and  the  minor  degree  of  protection  afiforded  by  the  6th  section. 

Rule  discharged. 
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*CRESWICK,  PubUc  Officer  of  THE  SHEFFIELD  AND 
ROTHERHAM  JOINT-STOCK  BANKING  COMPANY, 
V.  HARRISON.    Nov.  22. 


A  cause  and  aU  matters  in  difference  were  referred  to  an  arbitrator,  who  awarded  as  foUows : — 
**  Having  heard  and  doly  and  maturely  weighed  and  considered  the  seyeral  allegations,  vonch- 
en,  and  proofs  brought  before  me  in  porsnance  of  the  said  reference,  I  do  make  and  pnblish 
this  my  award  in  writing  of  and  concerning  the  BevercU  premieet  to  re/erred  a»  aforesaid  :**  he 
then  disposed  of  the  sereral  issues,  and  directed  that  the  defendant  should  pay  a  certain  sum 
to  the  plaintiiT,  and  that  upon  payment  of  that  sum,  the  plaintiff  should  execute  and  deliTer 
to  the  defendant  a  general  release : — Held,  that  the  award  was  sufficiently  final,  and  disposed 
of  all  the  matters  in  difference  referred. 

The  Court,  however,  reused  to  make  an  order  on  the  defendant  to  pay  the  sum  awarded,  pursu- 
ant to  the  1  A  2  Vict.  0.  110,  8.  18, — the  case  not  being  one  in  which  they  would  have 
granted  an  attachment 

This  was  an  action  of  assumpsit  by  the  public  officer  of  the  Sheffield 
and  Rotherham  Joint-Stock  Banking  Company,  against  the  manager  of 
one  of  its  branch  establishments. 

The  defendant  pleaded,  amongst  other  pleas,  the  statute  of  limita- 
tions, and  payment  of  27002.  in  accord  and  satisfaction. 

The  cause  and  all  matters  in  difference  between  the  parties  were  re- 
ferred by  an  order  of  nisi  prius.  The  arbitrator,  by  his  award,  after 
reciting  that  the  cause  and  all  matters  in  difference  between  the  parties 
had  been  referred  to  him,  <<  so  as  he  should  make  and  publish  his  award 
in  writing  of  and  concerning  the  matters  referred,  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such  of  them  as  should  require  the 
same  (or  to  the  public  officer  for  the  time  being  of  the  said  banking 
company,  or  to  the  personal  representatives  of  the  said  John  Harrison, 
in  case  of  his  death  before  the  making  of  the  said  award),  on  or  before 
the  first  of  January  then  next   ensuing,*'  proceeded  as   follows: — 
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<< E[aying  heard  and  duly  and  maturely  weighed  and  "^'considered  r^AAn 
the  several  allegations,  vouchers,  and  proofs  brought  before  me  ^ 
in  pursuance  of  the  said  reference,  I  do  make  and  publish  this  my  award 
in  writing  of  and  concerning  the  said  several  premises  so  referred  as 
aforesaid^  that  is  to  say,  I  do  award,  order,  and  determine  that  the  said 
plaintiff,  as  such  public  officer,  had  good  cause  of  action  against  the 
said  John  Harrison,  as  stated  in  the  several  counts  of  the  declaration 
in  the  said  action;  and  that  the  said  copartnership  has  sustained 
damages  in  respect  of  the  causes  of  action  therein  mentioned,  against 
the  said  John  Harrison,  amounting  to  the  sum  of  81892.  89.,  and  are 
entitled  to  recover  the  same  therein :  And,  as  to  the  issues  joined  between 
the  said  parties  in  the  said  action,  I  do  determine,  award,  and  adjudge 
the  same  in  favour  of  the  plaintiff,  that  is  to  say,  I  do  determine,  award, 
and  adjudge,  as  to  the  issue  joined  on  the  first  plea  of  the  defendant, — 
that  the  defendant  did  promise  in  manner  and  form  as  the  plaintiff  in 
the  said  declaration  hath  thereof  complained  against  the  defendant; 
and  as  to  the  issue  joined  on  the  second  plea  of  the  defendant, — ^that 
the  defendant  did  not  pay  to  the  said  copartnership,  nor  did  the 
said  copartnership  accept  or  receive,  the  said  sum  of  money,  in  full 
satisfaction  and  discharge,  in  manner  and  form  as  the  defendant  in  his 
said  second  plea  hath  alleged ;  and,  as  to  the  issue  joined  on  the  third 
plea  of  the  defendant, — ^that  the  defendant  did  not  deliver  to  the 
said  copartnership,  nor  did  the  said  copartnership  accept  or  receive, 
the  title-deeds,  in  full  satisfaction  and  discharge,  in  manner  and  form 
as  the  defendant  in  his  said  third  plea  hath  alleged;  and  as  to 
the  issue  joined  on  the  fourth  plea  of  the  defendant,  that  the  said  co- 
partnership were  not,  nor  are,  indebted  to  the  defendant,  in  manner  and 
form  as  the  defendant  in  his  fourth  plea  hath  alleged ;  and,  as  to  the 
issue  joined  on  the  fifth  plea  of  the  defendant, — ^that  the  defendant  was 


^intrusted  with  by  the  said  copartnership,  and  received  into  his 
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custody  and  control,  the  said  moneys,  securities  for  money,  letters, 
ledgers,  and  banking-books,  in  manner  and  form  as  in  the  first  count  of 
the  declaration  is  alleged ;  and,  as  to  the  issue  joined  on  the  sixth  plea 
of  the  defendant, — that,  to  render  such  account  as  in  the  declaration  in 
that  behalf  is  mentioned,  and  to  deliver  such  moneys,  securities  for  mo- 
ney, letters,  ledgers,  and  banking-books  as  in  that  behalf  is  mentioned, 
the  defendant  was  requested  by  the  said  copartnership  in  manner  and 
form  as  the  plaintiff  hath  in  that  behalf  alleged ;  and,  as  to  the  issue 
joined  on  the  seventh  plea  of  the  defendant, — that  the  defendant  did 
not  duly  render  to  the  said  copartnership  a  just  and  reasonable  account 
of  the  said  moneys  and  securities  for  money  which  were  so  committed 
and  intrusted  to  him,  and  received  by  him,  as  aforesaid,  and  that  he 
did  not  deliver  to  the  said  copartnership  the  said  moneys  and  securities 
for  money,  letters,  ledgers,  and  banking-books  so  intrusted  and  com- 
mitted to  him,  and  received  by  him,  as  aforesaid,  pursuant  to  his  said 
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promise  in  that  behalf;  and,  as  to  the  issue  joined  on  the  eighth  plea  of 
the  defendant, — ^that  the  defendant  did  take  bad,  nndue,  and  improper 
care  of  the  said  moneys,  securities  for  money,  letters,  ledgers,  and 
banking-books,  and  misapplied  and  appropriated  the  said  moneys  and 
securities  for  money  in  that  behalf  mentioned,  and  did  lend  and  advance 
the  said  moneys  to  persons  of  bad  and  insolvent  character  and  credit, 
without  due  or  reasonable  care  in  that  behalf,  in  manner  and  form  as 
the  plaintiff  had  complained  against  the  defendant :  And  I  do  award, 
order,  and  direct  that  the  said  John  Harrison,  his  executors  or  adminis- 
trators, do  and  shall  pay  to  the  said  copartnership,  at  their  banking- 
house  at  Bakewell,  in  the  connty  of  Derby,  between  the  hours  of  one 
and  three  o'clock  in  the  afternoon,  on  the  6th  of  November  now  next 
^ensuing,  the  said  sum  of  81392.  8«.  of  lawful  British  money,  and 
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that  the  same  shall  be  received  and  taken  by  the  said  copartner- 


ship in  full  satisfaction  of  their  claims  and  demands  so  referred  to  me  as 
aforesaid :  And  I  do  further  award,  order,  and  adjudge,  that  the  title* 
deeds  relating  to  property  at  Tideswell,  in  the  said  county,  deposited  with 
the  said  copartnership  on  the  8d  of  April,  1848,  by  the  said  John  Har- 
rison, shall  be  held  by  them  as  a  security  for  the  payment  to  them  by 
the  said  John  Harrison  of  the  sum  of  27002.,  and  interest  thereon,  after 
the  rate  of  51.  per  centum  per  annum,  to  be  computed  from  the  said  8d 
of  April,  1848,  parcel  of  the  said  sum  of  81392.  8«.,  on  the  said  6th  of 
November ;  and  that  the  said  copartnership  shall,  upon  payment  to  them 
of  the  said  sum  of  27002.,  and  interest  thereon  as  aforesaid,  by  the  said 
John  Harrison,  or  his  representative,  on  the  said  6th  of  November,  forth- 
with deliver  unto  the  said  John  Harrison,  or  his  representatives,  the 
said  title-deeds :  And  I  further  award,  order,  and  direct,  that  the  several 
documents  enclosed  with  this  my  award,  and  respectively  marked  A., 
and  signed  by  me,  shall  be  delivered  to  the  said  John  Harrison,  and 
belong  to  him,  and  that  it  shall  be  lawful  for  him  and  his  representatives 
to  commence  and  prosecute  any  proceedings  against  the  persons  signing 
the  same,  in  respect  of  the  moneys  therein  mentioned,  in  the  name  of 
the  said  copartnership,  or  any  public  officer  for  the  time  being  thereof, 
if  he  or  they  shall  be  so  advised,  upon  giving  to  the  said  copartnership 
such  security  for  the  costs  which  they  or  the  said  public  officer  may  be- 
come liable  unto  in  or  by  reason  of  such  proceedings,  as  any  master  or 
taxing-officer  of  the  court  in  which  any  such  proceedings  may  be  com- 
menced or  prosecuted,  shall  think  reasonable :  And  I  further  award, 
order,  and  adjudge,  that  any  moneys  which  may  be  recovered  in  such 
proceedings,  and  also  that  any  moneys  which  may  at  any  time  be  received 
*44'il  ^^  ^^^  ^^^  *copartnership  in  respect  of  the  moneys  in  the  said 
^  documents  mentioned,  or  any  of  them,  after  deducting  any  costs 
due  to  the  said  copartnership,  or  the  said  public  officer,  in  respect 
thereof,  shall  belong  and  be  paid  to  the  said  John  Harrison :  And  I 
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fiirther  award,  order,  and  determine,  that  the  said  John  Harrison  shall 
bear  and  pay  his  own  costs  of  the  said  reference,  and  that  he  shall  beat, 
and  pay  nnto  the  said  copartnership  three  equal  fourth  parts  of  the  costs 
of  the  said  plaintiff,  of  and  attendant  upon  the  said  reference,  and  that 
the  other  fourth  part  of  the  said  costs  shall  be  borne  and  paid  by  the 
said  copartnership ;  and  that  three  equal  fourth  parts  of  the  costs  of  this 
my  award,  shall  be  borne  and  paid  by  the  said  John  Harrison,  and  the 
residue  thereof  by  the  said  copartnership :  And  I  do  further  award, 
order,  and  direct,  that>  on  payment  of  the  said  sum  of  81392.  8«.,  on  the 
said  6th  of  November,  by  the  said  John  Harrison  to  the  said  copartner- 
ship, and  on  payment  of  the  said  three  equal  fourth  parts  of  the  said 
costs,  the  said  copartnership  shall  ^ve  to  the  said  John  Harrison  a 
proper  release  of  all  cause  and  causes  of  action,  claims,  or  demands, 
whatsoever,  from  the  beginning  of  the  world  until  the  date  of  the  afore- 
said order.*' 

Cowling^  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  defendant  to  show  cause  why  he  should  not  pay  to  the  plaintiff  the 
sum  of  81892.  89.  pursuant  to  the  award, — ^with  a  view  to  the  plaintiff 's 
availing  himself  of  the  1  &  2  Vict.  c.  110,  s.  18. 

Bt/leSj  Serjt.,  also  moved  for  a  rule  to  show  cause  why  the  award 
should  not  be  set  aside,  on  the  ground  that  the  arbitrator  had  omitted 
to  adjudicate  upon  all  the  matters  referred  to  him,  and  that  the  award 
was  not  final.  The  affidavit  upon  which  the  motion  was  founded,  stated 
that  the  parties  had,  when  before  the  '^'arbitrator,  gone  into  ezten-  r«44tf 
sive  transactions  not  included  in  the  action ;  aad,  amongst  other  '- 
things,  it  was  alleged  that  the  following  memorandum  of  agreement, 
signed  by  the  attorney  for  the  bank,  and  by  the  defendant,  was  produced 
before  the  arbitrator : — 

« Memorandum,  8d  April,  1848.  Mr.  Harrison  has  deposited  with 
me  title-deeds  relating  to  properly  at  TidesweU,  for  securing  payment  to 
The  Sheffield  &  Rotherham  Bank  of  the  sum  of  27002. 

(Signed)    <«  William  Wake. 
«JoHN  Habrisok. 

«The  above  27002.  to  be  accepted  in  full  of  all  demands." 

The  learned  Serjeant  relied  on  the  case  of  Gyde  v.  Boucher,  5  Dowl. 
P.  0.  127,  where  it  was  held,  that  where  a  cause  and  all  matters  in  dif- 
ference are  referred  to  an  arbitrator,  and  by  his  award  he  merely  directs 
a  verdict  to  be  entered  in  favour  of  the  plaintiff  for  one  entire  sum,  the 
award  is  not  final,  and  is  therefore  bad.  Colbridgb,  J.,  in  giving  judg- 
ment in  that  case, — rafter  stating  the  order  of  reference, — ^says :  <<  This 
being  the  order  of  reference,  the  arbitrator  by  his  award,  made  of  and 
eoncernbg  the  matters  referred,  ^ finds  and  aecertains  that  the  plaintiff 
is  entitled  to  recover  damagen  to  the  amount  of  212. 16«.  3(2.,  and  directs 
that  a  verdict  shall  be  entered  for  the  said  sum  of  212.  16«.  3c2.,  instead 
of  the  said  nominal  damages.     Comparing  these  words  with  those  of 
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the  order,  I  think  they  must  be  taken  to  be  a  finding  only  as  to  the 
sum  claimed  in  the  cause;  and  if  bo,  there  is  no  finding  as  to  the 
matters  in  difference,  which  yet  were  investigated  by  the  arbitrator ; 
unless,  by  directing  that  the  defendant  should  pay  the  costs  of  the 
reference  and  award,  or  by  his  silence,  the  arbitrator  can  be  intended 
*A4T\  ^^  ^^^^  found  *that  nothing  was  due  in  respect  of  those  matters. 

^  But  this  intendment  is  unreasonable  and  unfounded ;  and  by  the 
uncertainty  in  which  the  arbitrator  has  left  this  matter,  he  has  subjected 
the  defendant  to  real  inconvenience.  As  to  the  cause, — ^if,  indeed,  the 
sum  of  21Z.  16«.  8(2.  be  made  up  in  part  of  any  latter  claim, — ^he  is  pre- 
judiced in  any  motion  which  he  might  make  for  costs  under  the  43  G. 
8,  having  been  held  to  bail  for  a  larger  sum.  As  to  the  matters  them- 
selves, he  has  not  that  protection  against  a  second  action  which  it  was 
one  object  of  the  reference  to  give  him.  On  these  grounds,  I  think  this 
award  must  be  set  aside."  [Williams,  J. — ^We  must  take  it  that  the 
arbitrator  disallowed  the  claim  in  respect  of  the  matters  in  difference, 
if  he  has  said  nothing  about  it.  It  is  settled  law,  that  the  silence  of  the 
arbitrator  is  a  decision.]  Suppose  an  action  were  now  to  be  brought  in 
respect  of  the  matters  in  difference,  how  can  the  defendant  say  that  the 
award  has  disposed  of  them?  [Talfoxted,  J.,  referred  to  Day  v.  Bon- 
nin,  8  N.  0.  219,  8  Scott,  597.  There  a  cause  and  all  matters  in  dif- 
ference between  the  parties  being  referred  to  arbitration,  the  arbitrators 
<<  having  heard  the  proofs  and  allegations  of  the  parties  touching  the 
matters  in  difference  between  them,"  awarded  <<  concerning  the  same," 
that  the  defendant  should  pay  the  plaintiff*  112.  5^.  in  full  of  all  demands 
in  the  cause :  and  the  award  was  held  sufficiently  final.]  There,  the 
award  showed  that  the  arbitrators  had  disposed  of  everything  referred 
to  them. 

Jebvis,  C.  J. — ^The  court  think  you  may  take  a  rule,  in  deference  to 
the  opinion  of  Colbridge,  J.,  in  Gyde  v.  Boucher.  I  think,  however, 
you  will  find  that  that  case  requires  other  authorities  to  support  it.  The 
*AAK\  *^^^^^^^  ^^  ^^  particular  case  may  be  right,  but  the  reasons  are 

^  certainly  wrong. 
Cowling  now  showed  cause  against  the  rule  to  set  aside  the  award. — 
The  question  is,  whether  it  sufficiently  appears  on  the  face  of  this  award, 
that  the  arbitrator  has  finally  disposed  of  all  matters  in  difference  be- 
tween the  parties.  After  reciting  the  order  of  reference,  he  professes 
to  make  his  award  «  of  and  concerning  the  said  several  premises  so  re- 
ferred as  aforesaid," — the  only  premises  before  mentioned,  being,  the 
cause  and  the  matters  in  diffierence.  There  is  abundance  of  authority 
to  show  that  an  award  in  that  form  is  conclusive :  and  the  case  of  Gyde  v. 
Boucher, — ^assuming  it  to  be  capable  of  being  supported, — does  not  mate- 
rially bear  upon  this  case.  [Maule,  J. — ^You  say  that  this  award  would 
be  a  bar  to  any  action  brought  in  respect  of  a  cause  of  action  subsisting 
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at  the  time  of  the  reference?]  Exactly  so.  Many  of  the  anthorities 
are  collected  in  the  note  to  Birks  v.  Trippet,  1  Wms.  Sannd.  88  a,  n.  (i), 
where  it  is  said :  <<The  opinion  of  the  court  in  Birks  v.  Trippet  was  re- 
cognised and  acted  upon  in  Wharton  v.  Eang,  2  B.  &  Ad.  528,  as  an 
authority  to  show,  that,  by  an  award  of  general  releases,  the  arbitrator 
must  be  deemed  to  have  taken  into  consideration  matters  in  difference 
submitted  and  made  known  to  him,  although  not  mentioned  specifically 
in  his  award.  And  it  should  seem,  that,  even  where  there  is  no  award  of 
general  releases,  the  silence  of  the  award  as  to  some  of  the  matters  sub- 
mitted and  brought  before  the  arbitrator,  does  not  per  %e  preyent  it  from 
being  a  sufficient  exercise  of  the  authority  vested  in  him  by  the  submis- 
sion. An  award  is  good,  notwithstanding  the  arbitrator  has  not  made 
a  distinct  adjudication  on  each  or  any  of  the  several  distinct  matters 
^submitted  to  him,  provided  it  does  not  appear  that  he  has  ex-  ri^AA(^ 
eluded  any :  Gray  v.  Owennap,  1  B.  &  Aid.  106 ;  Hayllar  v.  Ellis,  '• 
6  Bing.  225  (E.  C.  L.  R.  vol.  19),  8  M.  &  P.  568;  Gillon,  in  re,  8  B. 
k  Ad.  498  (E.  C.  L.  R.  vol.  28) ;  Day  v.  Bo'nnin,  8  N.  C.  219,  8  Scott, 
597 ;  Brown,  in  re,  9  Ad.  &  E.  522  (E.  C.  L.  R.  vol.  86),  1  P.  &  D.  891 ; 
Dunn  V.  Warlters,  9  M.  &  W.  298  ;t  Wyatt  v.  Cumell,  1  Dowl.  N.  S. 
327 ;  Veale  v.  Warner,  1  Wms.  Saund.  827,  n.  (2).  Where,  however, 
an  arbitrator  to  whom  all  matters  in  difference  in  an  ejectment  cause 
were  referred  awarded,  «  of  and  concerning  the  matters  referred,"  that 
the  plaintiff  was  entitled  to  the  possession  « of  a  certain  part  of  the 
lands  sought  to  be  recovered,"  which  he  set  out  by  boundaries,  and  con- 
cluded his  award  without  any  further  adjudication,  it  was  held  bad,  for 
want  of  any  decision  as  to  the  residue :  Doe  v.  Homer,  8  Ad.  &;  E.  285 
(E.  C.  L.  R,  vol.  85)."  In  Gray  v.  Gwennap,  Lord  Tbntbbden  says : 
<(  I  think  that  it  sufficiently  appears  from  the  award,  that  the  arbitrator 
has  decided  concerning  all  the  matters  referred  to  him,  by  ordering  a 
verdict  to  be  entered  for  the  plaintiff  in  the  action.  That  he  may  have 
(lone  so,  is  perfectly  clear ;  and,  if  he  had  used  in  the  award  the  words 
de  premissisj  there  would  have  been  no  doubt  on  the  subject.  The  award 
recites  that  all  matters  in  difference  were  referred ;  and  the  arbitrator 
then  awards  a  general  verdict  for  the  plaintiff,  damages  2224Z. ;  the  fair 
meaning  of  which,  is,  that  he  found  that  sum  due  after  settling  all  ac- 
counts between  the  parties."  [Jervis,  C.  J. — ^Very  great  effect  is  given 
to  the  words  «  of  and  concerning  the  premises,"  in  Wynne  v.  Edwards, 
12  M.  &  W.  708.t]  Aldbeson,  B.,  in  that  case  asks, — <<Why  should 
we  go  out  of  our  way  to  put  an  unnatural  construction  on  the  words,  in 
order  to  defeat  *the  award  which  we  ought  rather  to  struggle  to  r^^r a 
uphold?"  In  Craven  v.  Craven,  7  Taunt.  644  (E.  C.  L.  R.  vol.  •• 
2),  GiBBS,  C.  J.,  says :  <<  This  is  a  reference  of  all  matters  in  difference 
and  the  award  tiierefore  ought  to  go  to  all  matters  in  difference ;  and 
the  arbitrator  so  recites  in  his  award ;  and  then  he  says, — « Having 
considered  all  the  evidence  and  papers  touching  the  matters  in  difference^ 
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I  award  that  the  plaintiff  has  no  cause  of  action.'  This^  therefore)  pur- 
porting to  be  an  award  concerning  the  matters  in  difference,  is  equiva- 
lent to  an  award  on  the  premises,  which,  according  to  mj  recollection, 
must  be  taken  to  be  final,  as  to  all  matters  referred."  Dunn  v.  Warlters, 
9  M.  &  W.  293,t  is  to  the  same  effect.  There  a  declaration  on  an  agree- 
ment to  supply  timber  and  slates  to  the  plaintiff  for  the  building  of  a 
house,  alleged  as  a  breach  the  non-supply  of  timber  only :  the  defendant 
pleaded, — ^first,  non  assumpsit, — secondly,  that  he  did  supply  the 
timber, — ^thirdly,  part  payment :  the  cause  and  all  matters  in  difference 
were  referred;  and  the  arbitrator,  by  his  award,  after  reciting  that  he 
bad  heard  the  evidence  produced  <<  touching  the  matters  in  difference," 
stated  that  he  made  his  award  <<  of  and  concerning  the  premises,"  and 
then  proceeded  to  find  specially  on  each  of  the  issues  in  the  action :  and 
it  was  held  that  the  award  was  sufficient,  although  it  appeared  that 
there  was  a  matter  in  difference  submitted  to  the  arbitrator,  as  to  the 
non-supply  of  slates.  Lord  Abik(»br  there  said :  <<  If  this  matter  had 
been  res  ititegra^  I  should  certainly  have  been  disposed  to  think  that 
this  award  was  void ;  but  we  are  bound  by  the  authorities  which  have 
been  referred  to,  and  cannot  set  it  aside.  But  for  those  authorities,  I 
should  certainly  have  thought,  that,  as  the  award  must  be  in  writing, 
its  sil^oe  as  to  any  matter  in  difference  brought  before  the  arbitrator, 
utAnn-t  prevented  it  from  being  a  sufficient  exercise  of  the  '^'authority 
^  vested  in  him  by  the  submission.  There  would  be  much  weight 
in  the  argument,  that  the  words  <  of  and  concerning  the  premises'  showed 
that  the  matter  in  question  had  been  disposed  of,  if  that  matter  had 
been  previously  mentioned  in  specific  terms :  but  that  has  not  been 
done.  The  authorities,  however,  especially  the  case  of  Grey  v.  Owen- 
nap,  are  too  strong  to  be  got  over." 

Byles  and  MUUTj  Serjts.,  control. — The  award  Ib  bad,  for  uncertainty, 
and  want  of  finality.  The  plea  of  accord  and  satisfaction  was  sought 
to  be  proved  by  the  memorandum  of  the  3d  of  April,  1848 :  but  it  does 
not  appear  that  the  arbitrator  took  that  into  his  consideration  at  all- 
He  should  have  distinctly  negatived  the  defendant's  claim ;  or  he  might 
have  awarded  mutual  releases.  Gyde  v.  Boucher,  5  Dowl.  P.  C.  127, 
is  directly  in  point :  it  is  not  enough  merely  to  award  «  of  and  concern- 
ing the  matters  referred."  [Maulb,  J. — ^Dunn  v.  Warlters,  9  M.  &.  W. 
293,t  is  inconsistent  with  Gyde  v,  Boucher.  I  like  Lord  Abinger's 
decision  in  Dunn  v,  Warlters  better  than  his  refinement  about  «  written 
silence."]  Suppose  the  defendant  were  to  bring  an  action  against  the 
bank,  or  to  file  a  bill  in  equity  against  them,  in  respect  of  this  cross- 
demand,  would  this  award  afford  them  any  answer?  Clearly  not. 
[Maule,  J. — ^You  say  it  would  not  be  covered  by  de  premissis  ?]  It  is 
submitted  it  would  not :  there  is  no  case  where  those  words  have  been 
held  to  have  that  effect,  where  there  have  been  legal  proceediugs.(a) 

(a)  Sm  Wynne  v.  Bdwwtif,  12  M.  A  W.  708.t 
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As  to  the  cross-rule, — ^this  clearly  is  not  a  case  in  which  the  court 
ifonid  enforce  the  award  by  attachment,  and  therefore  not  a  case  for 
an  order  under  the  1  &  2  Vict.  c.  110,  s.  18. 

♦Jervis,  C.  J. — I  am  of  opinion  that  the  rule  for  setting  aside  r^j^co 
the  award  in  this  case,  ought  to  be  discharged.  I  think  the  arbi-  ^ 
trator  has  decided,  and  properly  decided,  all  the  matters  in  difference  be- 
tween the  parties.  The  rule  was  only  granted  in  deference  to  the  opinion 
expressed  by  my  brother  Coleridge,  in  Gyde  v.  Boucher.  With  the 
single  exception  of  that  case,  the  whole  current  of  authorities, — the 
principal  of  which  are  collected  in  the  note  to  Birks  v.  Trippet,  1  Wms. 
Saund.  33  a, — is  opposed  to  the  objection.  I  do  not  understand  Lord 
Abinoer's  judgment  in  Dunn  v.  Warlters  as  an  expression  of  opinion 
on  his  lordship's  part  that  the  construction  we  are  putting  upon  this 
award,  is  not  the  correct  one.  His  lordship  admits  that  the  decisions 
are  all  one  way.  Here,  the  cause  and  all  matters  in  difference  are  re- 
ferred. The  arbitrator  makes  his  award  «<  of  and  concerning  the  said 
Beveral  premises  so  referred  to  him  as  aforesaid."  Surely  that  is  an 
award  of  and  concerning  all  the  matters  in  difference.  Gyde  v.  Boucher 
was  cited  in  Dunn  v.  Warlters,  but  not  relied  on. 

With  respect  to  the  cross-rule,  for  an  order  under  the  1  &  2  Vict.  c. 
110,  s.  18,  it  appears  to  me  that  that  rule  ought  not,  under  the  circum- 
stances, to  be  made  absolute.  I  think  we  have  a  right,  notwithstanding 
the  cases  upon  the  subject,  to  consider  what  was  the  intention  of  the 
legislature  in  passing  that  act.  I  think  that  statute  was  never  intended 
to  call  into  existence  a  new  description  of  orders :  but  that  it  simply 
meant  this, — that,  wherever  an  order  for  the  payment  of  money  was 
made  by  the  court  or  a  judge  according  to  the  ordinary  course  and  prac- 
tice of  the  court,  such  order  should  now  have  the  force  and  effect  of  a 
judgment.(a)  I  do  not  think  this  is  a  case  in  which  an  attachment 
should  be  granted :  and  therefore  I  think  the  rule  obtained  by  Mr. 
Cowling  should  also  be  discharged. 

♦Maule,  J. — I  entirely  concur  in  the  construction  which  the 
lord  chief  justice  has  put  upon  this  award.  It  is  the  construction 
which  has  been  put  upon  awards  in  similar  terms  in  many  cases.  I 
think  the  opinion  of  Lord  Abinqer  in  Dunn  v.  Warlters  is  very  much 
exaggerated.  lie,  in  effect,  says,  that,  but  for  the  authorities,  he  should 
have  considered  the  matter.  I  think,  that,  if  his  lordship  had  considered 
it,  he  would  have  come  to  the  same  conclusion  that  his  learned  predecessors 
had  come  to.  In  support  of  that  conclusion,  there  is  a  uniform  current 
of  authorities :  opposed  to  it,  there  is  the  opinion  of  my  brother  Gole- 
RIDQE  alone,  whose  attention  was  not,  I  think,  sufficiently  called  to  the 
earlier  cases.  I  feel  no  difficulty  whatever  as  to  the  alternative  which 
we  ought  to  adopt. 

As  to  the  rule  which  asks  for  an  order  upon  the  defendant  to  pay.  the 
(a)  See  note  A.  •(  Uie  end  of  this  Tolnme. 
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money  awarded,  so  as  to  bring  the  case  within  the  operation  of  the  1  & 
2  Vict.  c.  110,  s.  18,  I  certainly  go  along  very  much  with  the  lord  chief 
jastice  in  the  remark  he  has  made,  that  it  never  was  intended  that  the 
courts  should  make  orders  simply  for  the  purpose  of  enabling  parties  to 
put  that  provision  in  force.  What  the  legislature  meant,  I  apprehend, 
was  this, — that,  leaving  the  practice  of  the  court  as  to  the  making  of 
orders  precisely  as  it  stood  before,  in  addition  to  the  ordinary  remedy 
by  attachment,  the  party  in  whose  favour  the  order  is  made,  might  be 
enabled  to  enforce  it  in  the  same  manner  as  he  could  enforce  a  judg- 
ment. But,  I  must  own,  the  courts  have  held  otherwise  in  very  many 
cases.  They  have  repeatedly  made  orders  for  the  payment  of  money, 
which,  but  for  that  statute,  they  would  never  have  thought  of  making. 
But  there  must  be  some  limit :  we  will  not,  at  any  rate,  make  such  an 
order  in  a  case  where  we  would  not  grant  an  attachment.  The  granting 
of  an  attachment  is  discretionary:  and  that  discretion  is  properly  exer- 
i^At{x\  cised  *where  a  party  contumaciously  refuses  to  do  that  which  he 
^  is  called  upon  by  the  court  to  do.  The  present  case  is  not  one 
of  that  kind ;  for,  although  I  think  there  is  nothing  in  the  point  urged 
against  the  validity  of  the  award,  yet  I  cannot  but  think  that  the  defend- 
ant has  made  the  application  bond  fide,  and  therefore  I  should  entertain 
very  great  doubt  as  to  the  propriety  of  granting  an  attachment  against 
him ;  and  for  the  same  reason  I  should  not  feel  disposed  to  grant  an 
order  like  that  which  is  asked  for  by  this  rule.  I  think  the  plaintiff 
ought  to  be  left  to  his  remedy  by  action  upon  the  award. 

Williams,  J.,  and  Talfourd,  J.,  were  at  the  Court  of  Criminal 
Appeal.  Both  rules  discharged,  without  costs. 


AUSTIN   and  Another  v.   THE    MANCHESTER,   SHEFFIELD, 
AND  LINCOLNSHIRE  RAILWAY  COMPANY. 

Hones  were  delivered  to  a  railway  company,  to  be  carried  by  them  from  A.  to  B.,  for  hire,  sub- 
ject to  a  note  or  ticket  containing  the  following  notice : — **  This  ticket  is  issued  subject  to  Ui« 
owner's  undertaking  to  bear  all  tho  risk  of  injury  by  conveyance  and  other  contingencies ;  and 
the  owner  is  required  to  see  to  the  eflSciency  of  the  carriage,  before  ho  allows  his  horses  or 
live  stock  to  be  placed  therein;  tho  charge  being  for  the  use  of  the  railway,  carriages,  and 
locomotive  power  only,  the  company  will  not  be  responsible  for  any  alleged  defects  in  their 
carriages  or  trucks,  unless  complaint  be  made  at  the  time  of  booking,  or  before  tho  same  leave 
the  station ;  nor  for  any  damages,  kotoever  cavted,  to  horses,  cattle,  or  live  stock  of  any  descrip 
tion,  travelling  upon  their  railway,  or  in  their  vehicles :" — 

Ueld,  that»  giving  to  tho  words  of  the  contract  their  most  limited  meaning,  they  must  apply  to 
all  risks,  of  whatever  kind,  and  however  arising,  to  be  encountered  in  the  course  of  the  journey ; 
and,  therefore,  that  the  company  were  not  responsible  for  injury  done  to  a  horse  from  the 
firing  of  a  wheel,  in  consequence  of  the  neglect  of  the  servants  of  the  company  to  grease  it. 

This  was  an  action  upon  the  case  against  The  Manchester,  Sheffield, 
and  Lincolnshire  Railway  Company,  to  recover  damages  for  the  loss  of 
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w  '  ■     ■  ■ 

a  horse  *which  was  killed  whilst  being  conveyed  on  the  defend-  r:^ ^ cc 
ants'  railway  from  New  Uolland,  in  the  county  of  Lincoln,  to  ^ 
Shoreditch. 

The  first  count  of  the  declaration  stated,  that  the  defendants,  before 
and  at  the  time  of  the  committing  of  the  grievances  thereinafter  men- 
tioned, were  the  owners  and  proprietors  of  certain  railways,  to  wit.  The 
Manchester,  Sheffield,  and  Lincolnshire  Railways,  and  were  possessed 
of  certain  carriages  and  trucks  used  by  them  for  the  carriage  and  con- 
veyance of  passengers,  and  horses,  cattle,  goods,  and  chattels,  on  certain 
journeys  in  and  upon  and  along  the  said  railways  and  certain  other 
railways,  to  wit,  The  East  Lincolnshire  Railway,  and  Eastern  Counties 
Railway,  from  a  certain  place,  to  wit,  New  Holland,  in  the  county  of 
Lincoln,  to  a  certain  other  place,  to  wit,  the  Shoreditch  station  of  The 
Eastern  Counties  Railway,  in  the  county  of  Middlesex,  and  to  divers  other 
places  upon  the  several  railways  aforesaid,  for  hire  and  reward ;  and  did, 
before  and  at  the  time  of  the  committing  of  the  said  grievances,  exercise 
and  carry  on  the  business  of  common  carriers  for  hire  ;  and  were  com- 
monly employed  to  carry  and  convey  passengers,  horses,  cattle,  goods, 
and  chattels,  from  New  Holland  aforesaid  to  the  said  Shoreditch  station, 
and  from  and  to  divers  other  places  in,  upon,  and  along  the  said  rail- 
ways :  That,  during  all  the  time  aforesaid,  according  to  the  usual  and 
known  course  of  business  there  practised  and  observed  by  the  defendants 
and  persons  employing  them  to  carry  passengers,  horses,  cattle,  goods, 
and  chattels  by  the  said  railway,  it  was  incumbent  upon,  and  the  duty 
of,  the  defendants  to  cause  due  and  proper  care  to  be  taken,  and  proper 
and  reasonably  sufficient  provision  to  be  made,  from  time  to  time,  during 
any  such  journey  as  aforesaid,  on  which  any  passengers,  horses,  cattle, 
goods,  or  chattels  were  being  conveyed  by  the  defendants,  in  order  to 
guard  '''and  provide  against  the  friction  of  and  arising  during  ri^Af^a 
the  said  journey  from  the  wheels  and  axles  of  the  said  trucks  ^ 
and  carriages  wherein  such  passengers,  horses,  cattle,  goods,  and  chattels 
were  being  carried  and  conveyed,  and  the  parts  of  the  said  trucks  and 
carriages  near  to  and  in  contact  and  connected  with  the  said  wheels  and 
axles,  and  in  order  to  guard  and  provide  against  fire  being  produced  by 
such  friction,  and  to  preserve  such  carriages  and  trucks  as  last  aforesaid, 
and  the  wheels  and  axles  thereof,  and  other  such  parts  thereof  as  afore- 
said, from  being  broken  and  injured  by  such  friction  and  fire  as  afore- 
said ;  and,  during  all  the  time  aforesaid,  according  to  the  said  course  of 
business  then  practised  and  observed  by  the  defendants  and  persons  so 
employing  them  as  aforesaid,  the  said  persons  so  employing  them  had 
no  power  or  control  over  the  management  of  any  of  the  said  trucks  or 
carriages  during  any  such  journey  as  aforesaid,  nor  were  they  permitted 
or  allowed  to  do  any  such  things  as  were  proper  or  necessary  to  guard 
against  such  friction  and  fire  as  aforesaid,  or  to  preserve  the  said  car- 
riages, trucks,  wh6els,  axles,  or  other  parts  aforesaid,  from  being  broken 
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and  injured,  and  without  certain  reasonable  and  proper  provisions  being 
made  against  such  friction  and  fire  as  aforesaid  during  such  journeys  as 
aforesaid,  passengers,  horses,  cattle,  goods,  or  chattels,  cannot,  and  could 
not  at  the  time  aforesaid,  be  safely  carried  or  conveyed  in  such  trucks 
and  carriages  by  or  along  the  said  railways :  That  the  plaintiffs,  there- 
tofore, and  whilst  the  defendants  were  such  carriers  as  aforesaid,  and 
whilst  such  course  of  business  as  aforesaid  was  observed  and  practised, 
to  wit,  on  the  23d  of  February,  1849,  delivered  to  the  defendants,  to  wit, 
at  New  Holland  aforesaid,  that  is  to  say,  at  the  railway-station  there, 
divers  horses,  mares,  and  geldings,  to  wit,  thirty  horses,  &c.,  of  the  plain- 
i^Arn-i  tiffs,  of  great  value,  to  wit,  of  ♦the  value  of  600Z.,  to  be  carried  and 
^  conveyed  by  the  defendants  for  the  plaintiffs,  to  wit,  in  and  upon 
divers,  to  wit,  three  of  the  said  trucks  and  carriages,  and  in  and  upon  and 
along  the  said  railways,  for  hire  and  reward  to  the  defendants  in  that  be- 
half, to  wit,  for  the  charge  thereinafter  mentioned,  from  New  Holland 
aforesaid,  to  the  Shoreditch  station  aforesaid,  according  to  the  uiuul  and 
known  course  of  business  so  practised  and  observed  as  aforesaid^  except 
so  far  as  the  same  was  altered  or  qualified  by  certain  term^  expressed  as 
thereinafter  mentioned  in  a  certain  note  or  ticket  then  by  the  defendants 
prepared  and  produced  to  the  plaintiffs :  That  it  was  in  and  by  tlic 
said  note  or  ticket  expressed,  that  the  sura  charged  to  the  plaintiffs  in 
respect  of  the  premises,  was  the  sum  of  221.  10«.,  being  11.  10«.  for  each 
of  the  said  three  trucks ;  and  that  the  said  ticket  was  issued  subject  to 
the  plaintiffs'  undertaking  to  bear  all  the  risk  of  injury  by  conveyance, 
and  other  contingencies  ;  and  that  the  plaintiffs  were  required  to  see  to 
the  efficiency  of  the  carriages  before  they  allowed  their  horses  or  live 
stock  to  be  placed  therein ;  and  that,  the  charge  being  for  the  use  of 
the  railway,  carriages,  and  locomotive  power  only,  the  defendants  would 
not  be  responsible  for  any  alleged  defects  in  their  carriages  or  trucks, 
unless  complaint  was  made  at  the  time  of  booking,  or  before  the  same 
left  the  station,  nor  for  any  damages,  however  caused,  to  horses,  cattle, 
or  live  stock  of  any  description,  travelling  upon  the  said  railways,  or  in 
the  defendants*  vehicles :  That  the  defendants  then  accepted  and  re- 
ceived from  the  plaintiffs  the  said  horses,  mares,  and  geldings,  to  wit, 
upon  the  day  and  year  last  aforesaid,  to  be  so  carried  and  conveyed  as 
aforesaid,  according  to  the  usual  and  known  course  of  business  then 
practised  a:nd  observed  as  aforesaid,  except  so  far  as  the  same  was  varied 
or  qualified  by  such  terms  as  aforesaid :  And  that,  although  they,  the  de- 
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fendants,  did  *then  and  there,  to  wit,  at  New  Holland  aforesaid, 


so  as  aforesaid  accept  and  receive  of  and  from  the  plaintiffs  the 
said  horses,  mares,  and  geldings,  for  the  purpose  aforesaid,  and  did  then 
and  there  place  them  in  and  upon  divers,  to  wit,  three  of  the  said  trucks 
and  carriages  of  them,  the  defendants,  for  the  purpose  of  being  carried 
and  conveyed  as  aforesaid, — the  efficiency  of  which  said  trucks  and  car- 
riages the  plaintiffs  then  saw  to,  and  were  satisfied  with,  before  the  said 
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horses,  mares,  and  geldings  were  placed  therein  ;  and  the  said  horses, 
mares,  and  geldings  were  then  booked,  and  the  said  trucks  and  carriages^ 
with  the  said  horses,  mares,  and  geldings  therein,  then  left  the  said  sta- 
tion, to  wit,  at  New  Holland  aforesaid,  upon  such  journey  as  afore- 
said :  Tet  the  defendants,  not  regarding  their  duty  to  the  plaintiffs 
in  that  behalf,  but  contriving  and  fraudulently  intending  to  deceive 
and  injure  the  plaintiffs,  did  not  nor  would,  during  the  said  journey, 
cause  due  and  proper  or  any  care,  or  proper  or  reasonably  suffi- 
cient provision,  to  be  taken  or  made,  in  order  to  provide  against  the 
friction  arising  during  the  said  journey,  of  and  from  the  wheels  and 
axles  of  the  said  trucks  and  carriages  wherein  the  said  horses,  mares, 
and  geldings  were  so  placed  as  aforesaid,  and  were  being  carried  on  the 
said  journey,  and  of  and  from  the  said  parts  of  the  said  trucks  and  car- 
riages near  to  and  in  contact  and  connected  with  the  said  wheels  and 
axles,  or  in  order  to  guard  and  provide  against  fire  being  produced  by 
such  friction,  or  to  preserve  the  said  trucks,  carriages,  wheels,  axles, 
and  other  such  parts  as  aforesaid,  from  being  injured  and  broken  by 
such  fire  and  friction ;  but  altogether  groBBly  and  culpably  neglected 
and  omitted  so  to  do ;  by  reason  whereof,  and  of  the  groBB  and  cuU 
pable  negligence  of  the  defendants  in  that  behalf,  and  after  the  said 
carriages  and  trucks,  with  the  said  horses,  mares,  and  geldings 
therein,  had  left  the  said  station,  and  whilst  the  same  were  under  the 
♦direction  and  control  of  the  defendants,  to  wit,  on  the  day  and  p^^^rQ 
year  aforesaid,  one  of  the  axles  of  one  of  the  said  trucks  and  ^ 
carriages,  to  wit,  of  a  truck  and  carriage  wherein  divers,  to  wit,  seven 
of  the  said  horses,  &c.,  were  then  being  carried  and  conveyed  on  the 
said  journey,  and  the  wheel  connected  with  the  said  axle,  became 
greatly  heated  by  such  friction  as  aforesaid,  and  fire  was  thereby  pro- 
duced in,  upon,  and  about  the  said  wheel  and  axle,  and  the  parts  of  the 
said  truck  and  carriage  near  to  and  in  contact  and  connexion  with  the 
said  wheel  and  axle,  and  the  said  truck  and  carriage  thereby  then  be- 
came and  was,  during  the  said  journey,  and  after  the  same  had  left  the 
station,  and  long  after  the  booking  of  the  said  horses,  mares,  and  geld- 
ings, dangerous  and  unfit  for  the  further  carriage  and  conveyance  of  the 
said  horses,  mares,  and  geldings  upon  the  said  journey, — of  all  which 
the  defendants  then  had  notice,  and  were  then  requested  by  the  plain- 
tiffs either  to  cause  to  be  made  proper  and  reasonably  sufficient  provision 
against  the  said  friction,  and  the  fire  occasioned  thereby,  or  else  to  carry 
and  convey  the  said  horses,  mares,  and  geldings,  for  and  on  the  remain- 
der of  the  said  journey,  in  some  other  carriage  fit  and  proper  in  that 
behalf;  which  they,  the  defendants,  then  wholly  neglected  and  refused 
to  do:  That,  after  sgch  fire  had  been  produced  by  such  friction  as  afore- 
said in,  upon,  and  about  the  said  wheel  and  axle,  and  tho  said  parts 
near  thereto,  and  in  contact  and  connexion  therewith,  of  the  said  truck 
and  carriage  wherein  the  said  last-mentioned  horses,  mares,  and  geld- 
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ings  then  were  being  carried  and  conveyed  npon  the  said  journey,  and 
after  the  said  truck  and  carriage  had  thereby  become,  upon  and  during 
the  said  journey,  dangerous  and  unfit  for  the  further  carriage  and  con- 
veyance of  the  said  horses,  mares,  and  geldings,  and  whilst  the  same 
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continued  and  was  so  dangerous  and  unfit,  and  after  the  defend- 
ants '''had  notice  thereof,  and  after  the  defendants  had  been  so 
requested  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  although 
they,  the  defendants,  then  could  and  might  and  ought  to  have  caused  to 
be  made  proper  and  reasonably  sufficient  provisions  against  such  friction 
as  aforesaid,  and  the  fire  occasioned  thereby,  or  else  have  carried  the 
said  horses,  mares,  and  geldings,  for  and  on  the  remainder  of  the  said 
journey,  in  some  other  carriage  fit  and  proper  in  that  behalf;  and, 
although  a  suitable  and  convenient  opportunity  for  removing  the  said 
horses,  mares,  and  geldings,  into  a  safe,  fit,  and  proper  truck  and  car- 
riage in  that  behalf,  then,  and  when  and  after  the  defendants  were  so 
requested  as  aforesaid,  and  before  the  said  axle  so  broke  as  hereinafter 
mentioned,  occurred  and  ofierod  itself,  as  they  the  defendants  well  knew, 
— nevertheless,  they,  the  defendants,  so  contriving  and  intending  as 
aforesaid,  and  disregarding  their  duty  to  the  plaintiffs,  and  the  said 
request  of  the  plaintiffs  in  that  behalf,  then  recklesslt/y  culpably^  and 
with  gross  negligence^  and  total  disregard  to  the  safe  and  proper  con- 
veyance of  the  said  horses,  mares,  and  geldings,  and  against  the  will 
of  the  plaintiffs,  and  well  knowing  the  said  truck  and  carriage  to  be  so 
dangerous  and  unfit  as  aforesaid,  continued  to  carry  and  cause  to  be 
carried  the  said  horses,  mares,  and  geldings  on  the  said  journey  along 
the  said  railway,  in  the  said  truck  and  carriage,  so  having  become  during 
the  said  journey,  and  then  still  being,  so  dangerous  and  unfit  as  afore- 
said, without  making  proper,  or  reasonably  sufficient,  provisions  against 
such  friction  as  aforesaid,  or  the  fire  occasioned  thereby,  until  the  said 
axle  became,  to  wit,  on  the  day  and  year  aforesaid,  further  heated  by 
such  friction  as  aforesaid,  and  until  further  fire  was  then  produced  upon 
and  about  the  said  wheel  and  axle,  and  the  parts  of  the  said  truck  and 
*AfiM  ^^^^^^g^  ^^^^  ^0  ^^^  same,  and  in  connexion  and  contact  '^'there- 
-^  with,  and  until  the  said  axle,  by  reason  of  such  friction  as  afore- 
said, and  the  heat  and  fire  occasioned  thereby,  and  by  and  through  the 
gross  and  culpable  negligence^  and  grossly  improper  conduct  of  the  de- 
fendants in  that  behalf,  then  became  and  was  so  weakened,  injured,  and 
worn  away,  that  the  same,  during  the  said  journey,  to  wit,  on  the  day 
and  year  aforesaid,  broke  and  gave  way,  and  'snapped  asunder,  and 
thereby  the  said  truck  or  carriage  wherein  the  said  last-mentioned  horses, 
mares,  and  geldings  were  so  being  carried  as  aforesaid,  was  then  vio- 
lently thrown  out  of  its  proper  position  on  the  rails  of  the  said  railway 
along  which  the  same  was  then  passing,  and  the  last-mentioned  horses, 
mares,  and  geldings,  then  being  thereon,  were  then  thrown  violently 
down,  and  greatly  lamed,  and  otherwise  injured,  insomuch  that  one  of 
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the  said  last-mentioned  mares  of  the  plaintiffs^  of  great  value,  to  mi,  of  the 
value  of  50Lj  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  by 
reason  of  such  injury,  and  not  otherwise,  died,  and  the  residue  of  the 
said  last-mentioned  horses,  mares,  and  geldings,  in  consequence  of  such 
injuries,  became  and  were  greatly  deteriorated  and  lessened  in  value,  to 
wit,  to  the  amount  of  2Q0L,  and  the  plaintiffs  were  forced  to  expend, 
and  became  liable  to  pay,  divers  large  sums  of  money,  amounting  to  a 
large  sum,  to  wit,  50Z.,  in  and  about  endeavouring  to  cure  the  said  last- 
mentioned  horses,  mares,  and  geldings  of  the  injuries  so  by  them  sus- 
tained as  aforesaid ;  and  the  plaintiffs,  by  reason  of  the  premises,  had 
not  only  been  deprived  of  the  use  of  the  said  last-mentioned  horses, 
mares,  and  geldings,  for  a  long  space  of  time,  to  wit,  one  month ;  but 
the  plaintiffs  had  also  lost  and  been  deprived  of  divers  great  gains  and 
profits,  which  they  would  otherwise  have  derived  from  the  sale  of  the 
said  horses,  mares,  and  geldings,  to  wit,  to  the  amount  of  200Z. ;  and 
the  plaintiffs  averred  that  the  said  damages  '''and  injury  to  the  rn^AM 
said  horses,  mares,  and  geldings,  were  entirely  occasioned  by  the  ^ 
gross  negligence  and  gross  misconduct  of  the  defendants  in  the  manner 
aforesaid,  and  were  not  caused  by  any  insufSciency  or  defects  existing 
in  the  said  truck  or  carriage  before  or  at  the  time  when  the  said  last- 
mentioned  horses,  mares,  and  geldings  were  placed  therein,  or  at  the 
time  of  such  booking  as  aforesaid,  or  before  or  when  the  same  left  the 
station  as  aforesaid ;  nor  by  any  injury,  or  risk  of  injury,  by  convey- 
ance of,  or  other  contingencies,  or  in  any  manner  whatever,  other  than 
by  the  gross  negligence  and  gross  misconduct  of  the  defendants. 

The  declaration  also  contained  a  count  in  trover. 

The  defendants  pleaded, — first,  to  the  whole  declaration,  not  guilty. 

Secondly,  to  the  first  count,  that  the  said  alleged  injury  in  the  said 
first  count  mentioned,  to  the  said  horses,  mares,  and  geldings  in  the  said 
first  count  mentioned,  was  an  injury  occasioned  by  conveyance,  and  other 
contingencies,  within  the  true  intent  and  meaning  and  effect  of  the  said 
note,  and  not  by  the  negligence  or  misconduct  of  the  defendants  in  that 
behalf, — concluding  to  the  country. 

Thirdly,  to  the  first  count,  that  the  said  damage  and  injury  to  the 
said  horses,  mares,  and  geldings,  were  occasioned  and  caused  by  the 
insufficiency  of,  and  defects  existing  in,  the  said  truck  or  carriage  at 
the  time  when  the  said  horses,  mares,  and  geldings  were  placed  thereon, 
and  not  otherwise, — concluding  to  the  country.     Issue  thereon. 

The  cause  was  tried  before  Jeryis,  C.  J.,  at  the  sittings  in  London 
after  Hilary  term,  1852.  The  facts  which  appeared  in  evidence  were 
as  follows : — In  the  month  of  February,  1849,  certain  horses  of  the 
plaintiffs  were  delivered  to  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company,  for  the  purpose  of  *being  conveyed  hy  them  c-^^am 
on  their  railway,  from  New  Holland,  in  the  county  of  Lincoln,  ^ 
to  the  Shoreditch  station,  in  London.  Shortly  after  the  trai:i  had  started, 
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it  was  discovered  that  one  of  the  wheels  of  the  truck  in  which  the  horses 
in  question  were,  was  becoming  heated,  for  want  of  grease ;  and,  when 
the  train  arrived  at  Boston,  the  company's  servants  were  requested 
by  the  plaintiflfs*  servant  to  cause  the  carriage  to  be  removed  from  the 
train,  and  another  substituted  for  it,  but  they  declined  to  do  so,  alleging 
that  there  was  not  time  for  it :  but  they  applied  water  to  the  wheel  and 
greased  it.  When  the  train  arrived  at  Peterborough,  the  wheel  being 
still  on  fire,  the  station-master  desired  the  driver  to  stop  at  Whittlesea, 
and  grease  it  again.  The  driver,  however,  did  not  stop  as  directed ;  and 
shortly  afterwards  the  wheel  broke  down,  the  truck  was  broken  to  pieces, 
and  one  of  the  plaintiffs'  horses  killed,  and  others  injured. 

The  note  of  the  contract  under  which  the  defendants  received  the 
horses  to  be  carried,  was  in  the  following  form : — 

"  Manchester^  Sheffield^  and  Lincolnshire  Railway. 
"  Lincolnshire  Division. 

<<  Ticket  for  horses,  cattle,  sheep,  pigs,  dogs,  and  live  stock  of  every 
description. 

u  No. Date 18— 

"  From to 

£.        s.        d. 

a horses @ 

" cattle  @ 


<<  This  ticket  is  issued  subject  to  the  owners'  undertaking  to  bear  all 
the  risk  of  injury  by  conveyance  and  other  contingencies;  and  the 
owner  is  required  to  see  to  the  efficiency  of  the  carriage,  before  he 
allows  his  horses  or  live  stock  to  be  placed  therein ;  the  charge  being 
*4.fUl  ^^^  ^^  ^®^  ^^  ^^®  railway,  carriages,  and  *locomotive  power  only, 
^  the  company  will  not  be  responsible  for  any  alleged  defects  in 
their  carriages  or  trucks,  unless  complaint  be  made  at  the  time  of  book- 
ing, or  before  the  same  leave  the  station ;  nor  for  any  damage,  however 
causedy  to  horses,  cattle,  or  live  stock,  of  any  description,  travelling 
upon  their  railway,  or  in  their  vehicles." 

On  the  part  of  the  defendants,  it  was  insisted  that  this  ticket  being  the 
contract  upon  which  they  received  the  horses,  they  were,  by  its  express 
terms,  exempted  from  all  responsibility  for  damage,  of  whatever  kind, 
and  however  arising,  which  horses  or  other  live  stock  might  encounter 
during  the  journey. 

For  the  plaintiffs  it  was  submitted  that  the  facts  proved  exhibited 
such  a  degree  of  gross  negligence  on  the  part  of  the  company's  servants, 
as  to  remove  from  them  the  protection  of  their  notice. 

The  lord  chief  justice  strongly  inclined  to  this  opinion,  and  so  told 
the  jury, — intimating  at  the  same  time,  that  the  question  whether  such 
negligence  entitled  the  plaintiffs  to  a  verdict,  was  upon  the  record. 

The  jury  found  that  the  servants  of  the  company  had  not  exercised 
due  care ;  and  they  accordingly  returned  a  verdict  for  the  plaintiffs. 
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W.  S.  Watson,  in  the  ensuing  term,  obtained  a  rule  calling  upon  the 
plaintiffs  to  show  cause  why  the  judgment  should  not  be  arrested,  or 
why  there  should  not  be  a  new  trial  on  the  ground  of  misdirection.  He 
referred  to  Hinton  v.  Dibber,  2  Q.  B.  646  (E.  C.  L.  R.  vol.  42),  2  Gale 
&  D.  36,  and  Austin  v.  The  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company,  20  Law  Journ.,  N.  S.,  Q.  B.  440  :  and  Williams, 
J.,  referred  to  Shaw  v.  The  York  and  North  Midland  Railway  Company, 
13  Q.  B.  847  (E.  C.  L.  R.  vol.  66). 

*Macavley,  Rew^  and  West,  on  a  subsequent  day,  showed  r*^/.^ 
cause. — The  contract,  controlled  as  it  is  by  the  notice  at  the  foot  *- 
of  the  ticket,  clearly  imposes  some  duty  upon  the  company :  the  contract 
was  entered  into  subject  to  the  performance  of  that  duty.  It  was  not 
denied  that  there  had  been  the  grossest  negligence  on  the  part  of  the 
company's  servants :  and  it  was  obvious  that  no  precaution  on  the  plain- 
tiffs* part  could  have  averted  the  calamity ;  they  had  no  power  or  con- 
trol over  the  wheels,  and  could  not  have  access  to  them  for  the  purpose 
of  greasing  them.     The  cases  occurring  prior  to  the  carriers'  act,  11  G. 

4  4;  1  W.  4,  c.  68,  throw  some  light  upon  this.     In  Garnett  v.  Willan, 

5  B.  &  Aid.  53  (E.  C.  L.  R.  vol.  7),  a  parcel  which,  with  its  contents, 
exceeded  5?.  in  value,  having  been  delivered  to  A.  &  B.,  common  car- 
riers, to  be  carried  by  their  mail-coach,  was  accepted  by  them  to  be  so 
carried,  and  was  actually  put  into  the  mail,  and  carried  by  that  convey- 
ance a  short  distance ;  it  was  then  taken  out  of  the  mail-coach  by  a  ser- 
vant of  the  carriers,  and  left  to  be  forwarded  by  another  coach,  of  which 
A.  was  one  of  the  proprietors,  but  in  which  B.  had  no  concern,  and  the 
parcel  was  lost.  The  carriers  had  previously  given  notice  that  they 
would  not  be  responsible  for  any  package  containing  specified  articles, 
or  which,  with  its  contents,  should  exceed  51,  in  value,  if  lost  or  da- 
maged, unless  an  insurance  were  paid.  It  was  held,  that,  notwithstand- 
ing this  notice,  the  carriers  were  responsible  for  the  parcel  in  question, 
in  consequence  of  their  having  delivered  it  to  be  carried  by  another 
coach,  of  which  one  of  the  carriers  only  was  proprietor.  Bayley,  J., 
there  says :  <<  A  carrier  is  entitled  to  have  a  compensation,  in  proportion 
to  the  value  of  the  article  intrusted  to  his  care,  and  the  consequent  risk 
which  he  runs.  He,  may,  therefore,  by  a  *special  notice,  limit  ri^^pn 
his  responsibility  to  a  reasonable  extent.  The  notice  given  in  this  ^ 
case  was,  that  the  carrier  would  not  be  answerable  for  parcels  contain- 
ing certain  specified  articles,  nor  for  any  parcel  above  the  value  of  5Z., 
if  lost  or  damaged,  unless  an  insurance  were  paid.  The  question,  then, 
is,  what  is  the  fair  meaning  of  the  words  « lost  or  damaged.*  In  their 
largest  sense,  they  would  comprehend  any  case  where  the  goods  were 
lost  or  damaged  by  the  wilful  act  of  the  carrier,  or  of  his  servant,  even 
if  he  threw  away  the  parcel  intrusted  to  his  care ;  for,  in  that  case,  it 
certainly  might  be  said  to  be  lost.  It  seems  to  me,  however,  that  that 
i«  not  the  fair  and  reasonable  construction  of  those  words  in  this  notice. 
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Such  a  construction  would  certainly  be  wholly  inconsistent  with  several 
decided  cases,  to  which  I  shall  presently  refer.(a)  The  true  construc- 
tion of  the  notice  seems  to  me  to  be  this,  that  the  carrier  is  not  to  be 
protected  by  the  words  lost  or  damaged,  if  he  divests  himself  wilfully 
of  the  charge  of  the  parcel  intrusted  to  his  care ;  because  he  thereby 
divests  himself  of  his  character  of  carrier  of  the  thing  intrusted  to  his 
care.  The  words  lost  or  damaged,  ought  to  be  qualified  thus, — <  the 
carrier  himself  doing  nothing,  by  his  own  voluntary  act,  or  the  act  of 
his  servants,  to  divest  himself  of  the  charge  of  carrying  the  goods  to  the 
ultimate  place  of  destination.'"  And  Holrotd,  J.,  says:  <<!  am  of 
opinion,  upon  principle,  as  well  as  upon  the  authority  of  decided  cases, 
that  a  carrier,  notwithstanding  his  notice,  is  responsible  for  any  loss  or 
damage  arising  in  the  course  of  the  trust  reposed  in  him,  either  from  his 
own  personal  misconduct,  or  that  of  his  servants."    Sleat  r.  Fagg,  5  B. 

*4671  ^  ^^^'  ^*^  (^*  ^'  ^'  ^'  ^^^'  '^)'  ^*  **^  *^®  ®*^™®  effect.  In  Beck 
•^  V.  Evans,  16  East,  244,  where  it  was  sought  to  charge  a  common 
carrier  for  the  loss  by  leakage  of  a  cask  of  brandy,  notwithstanding  such 
a  notice.  Lord  Ellknborough  said:  "I  think  the  carrier  does  not 
stipulate  for  exemption  from  the  consequences  of  his  own  misfeasance ; 
and,  if  goods  are  confided  to  him,  and  it  is  proved  that  he  has  miscon- 
ducted himself,  in  not  performing  a  duty  which  by  his  servant  he 
was  bound  to  perform,  that  is  such  a  misfeasance  as,  if  the  goods  thereby 
become  damaged,  his  notice  will  not  protect  him  from.  Now,  here,  it 
appears  that  the  wagon eX was  informed  more  than  once  of  the  leakage ; 
after  which  notice,  it  was  a  duty  he  owed  to  his  employers  to  have  the 
leak  examined  and  stopped  at  one  of  the  stages  where  he  halted.  That 
being  so,  the  carrier  became  clearly  liable."  That  case  goes  the  whole 
length  of  the  principle  for  which  the  plaintiffs  contend  in  this  case. 
The  notice  is  to  be  construed  with  this  qualification, — provided  the  com- 
pany, by  their  servants,  do  not  by  their  gross  negligence  contribute  to 
the  damage  complained  of.  That  principle  is  adverted  to  by  Lord  Den- 
man,  in  Shaw  v.  The  York  and  North  Midland  Railway  Company,  13 
Q.  B.  353  (E.  C.  L.  R.  vol.  66) :  « It  appears  to  us  to  be  clear,"  says  his 
lordship,  «<  that  the  terms  contained  in  the  ticket  given  to  the  plaintiff 
at  the  time  the  horses  were  received,  formed  part  of  the  contract  for  the 
carriage  of  the  horses,  between  the  plaintifi'and  the  defendants,  and  that 
the  allegation  in  the  declaration  that  the  defendants  received  the  horses 
to  be  safely  and  securely  carried  by  them,  which  would  throw  the  risks 
of  conveyance  upon  the  defendants,  is  disproved  by  the  memorandum  at 
the  foot  of  the  ticket;  and  the  alleged  duty  of  the  defendants,  safely 
and  securely  to  carry  and  convey  the  horses,  would  not  arise  upon  such 
*4fift1  *  contract.  *It  may  be,  that,  notwithstanding  the  terms  of  the 
^  contract,  the  plaintiff  might  have  alleged  that  it  was  the  duty  of 

(a)  His  lordship  afterwards  roforrod  to  Smith  v.  Home,  2  J.  B.  Moore,  18  (E.  C.  L.  R.  rol.  16), 
Bodonbam  v.  Bennett^  4  Price,  31,  Birkett  v.  Willan,  2  K  A  Aid.  35C,  and  Nicholson  v.  Willoo,  !> 
East,  507. 
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the  defendants  to  have  furnished  proper  and  safficient  carriages,  and 
that  the  loss  happened  from  a  breach  of  that  duty ;  but  the  plaintiff  has 
not  so  declared,  but  has  alleged  a  duty  which  does  not  arise  upon  the 
contract  as  it  appeared  in  evidence."  In  Lyon  v.  Mells,  5  East,  428, 
it  was  held,  that  a  carrier  by  water  contracting  to  carry  goods  for  hire, 
impliedly  promises  that  the  vessel  shall  be  tight  and  fit  for  the  purpose, 
and  is  answerable  for  damage  arising  from  leakage :  and  this  where  he 
had  given  notice  <<  that  he  would  not  be  answerable  for  any  damage  un- 
less occasioned  by  want  of  ordinary  care  in  the  master  or  crew  of  the 
vessel,  in  which  case  he  would  pay  lOZ.  per  cent,  upon  such  damage, 
so  as  the  whole  did  not  exceed  the  value  of  the  vessel  and  freight :" 
for,  a  loss  happening  by  the  personal  default  of  the  carrier  himself 
(such  as,  the  not  providing  a  sufficient  vessel)  is  not  within  the 
scope  of  such  notice,  which  was  meant  to  exempt  the  carrier  from 
losses  by  accident  or  chance,  &c.  [Jervis,  C.  J. — Here,  you  say 
the  obh'gation  of  the  company  is,  to  provide  a  carriage  with  regu- 
larly greased  wheels.]  The  allegation  of  duty  is,  <<  that  it  was  incum- 
bent upon,  and  the  duty  of,  the  defendants,  to  cause  due  and  proper 
care  to  be  taken,  and  proper  and  reasonably  sufficient  provision  to 
be  made,  from  time  to  time,  during  any  such  journey,  &c.,  in  order 
to  guard  and  provide  against  the  friction  of  and  arising,  during  the 
said  journey,  from  the  wheels  and  axles  of  the  said  trucks  and  car- 
riages, &c.,  and  the  parts  of  the  said  trucks  and  carriages  near  to  and 
in  contact  and  connected  with  the  said  wheels  and  axles,  and  in  order  to 
guard  and  provide  against  fire  being  produced  by  such  friction,  and  to 
^preserve  such  carriages  and  trucks  as  last  aforesaid,  and  the  r^^Aftq 
wheels  and  axles  thereof,  and  other  such  parts  thereof  as  afore-  ^ 
said,  from  being  broken  and  injured  by  such  friction  and  fire  as  afore- 
said." [Williams,  J. — Surely  that  is  not  a  traversable  averment.]  It 
alleges  a  duty  to  do  something  which  was  essential  to  the  safe  convey- 
ance of  the  horses.  Is  the  wilful  neglect  of  the  company  a  contingency 
against  which  the  plaintiffs  agreed  to  insure  them  ?  [Cresswell,  J. — 
Negligence  on  the  part  of  the  company's  servants,  may  be  a  <<  contin- 
gency attending  the  journey."]  The  cases  relating  to  carriers'  notices 
were  nearly  all  brought  before  the  Court  of  Exchequer  in  Wyld  v.  Pick- 
ford,  8  M.  &  W.  443  :t  and  they  are  all  commented  on  in  the  notes  to 
Coggs  V.  Bernard,  in  1  Smith's  Leading  Cases,  102  et  seq.,  and  also  in 
Story  on  Bailments,  §§  551 — 557.  The  general  result  is  this,  that  the 
notice  does  not  limit  the  responsibility  of  the  carrier,  in  the  event  of  a 
loss  arising  from  gross  negligence:  Owen  v,  Burnett,  4  Tyrwh.  133,  2 
C.  &  M.  353.t  [Cresswell,  J. — The  customer  takes  upon  himself  the 
responsibility  of  seeing  to  the  soundness  of  the  carriage,  at  starting. 
Suppose  a  defect  arises  during  the  journey,  and  the  company's  servants 
have  notice  of  it,  and  say — «  Oh,  never  mind :  we  are  not  responsible."] 
This  notice  clearly  would  not  cover  such  a  case  as  that.    If  it  was  the 
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duty  of  the  company  to  canse  the  wheels  to  be  greased,  a  notice  by  them 
that  they  would  not  hold  themselves  responsible  for  the  breach  of  that 
duty,  would  clearly  be  void, — upon  the  principle  laid  down  in  Furnival 
V.  Coombes,  5  M.  &  G.  736  (E.  C.  L.  R.  vol.  67),  6  Scott,  N.  R.  622, 
upon  the  authority  of  Bro.  Abr.  Conditional  pi.  238,(a)  Jenk.  Cent  96, 
pi.  86,  Mary  Portington's  case,  10  Go.  Rep.  36  a,  and  other  cases. 
*47m       *       ^'  ^^**^^  ^^^  EawkinSy  in  support  of  the  rule. — The 

-^  simple  question  is,  what  is  the  meaning  of  the  contract  into  which 
these  parties  have  entered.  That  it  is  a  lawful  contract,  there  can  be 
no  question :  the  carriers*  act,  7  W.  4  &  1  Vict.  c.  68,  s.  6,  expressly 
reserves  to  carriers  the  right  to  make  special  contracts :  and  the  cases 
of  Shaw  v.  The  York  and  North  Midland  Railway  Company,  13  Q.  B. 
347  (E.  C.  L.  R.  vol.  66),  and  Austin  v.  The  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company,  20  Law  Journ.  N.  S.,  Q.  B.  440,  show 
that  there  is  nothing  illegal  or  improper  in  this  particular  contract. 
The  declaration  is  a  very  peculiar  one :  it  begins  by  alleging  the  ordi- 
nary duty  of  common  carriers;  it  then  sets  out  the  special  contract,  and 
avers  that  the  defendants  thereby  undertook  all  the  liability  of  common 
carriers,  except  so  far  as  that  liability  is  limited  by  the  notice.  There 
clearly  was  no  duty  cast  upon  the  defendants,  such  as  that  alleged. 
[Jbrvis,  C.  J. — Does  not  a  proper  carriage,  mean,  a  carriage  with  pro- 
perly greased  wheels  ?]  The  notice  'Exempts  the  company  from  respon- 
sibility for  any  accident  which  arises  from  the  negligence  of  their 
servants  in  the  course  of  the  journey.  The  notice  contains  two  parts, — 
one  relating  to  carriages;  the  other,  to  accidents  arising  from  other 
contingencies.  Nine-tenths  of  the  accidents  which  happen  on  railways 
arise  from  some  culpable  neglect  on  the  part  of  some  servant  of  the 
company.  [Cresswell,  J. — Do  you  contend  that  you  are  protected 
by  the  first  part  of  your  notice  ?]  Yes :  but,  at  all  events,  by  the  last 
part,  which  is  extremely  large.  Garnett  v.  Willan,  5  B.  &  Aid.  63  (E, 
C.  L.  R.  vol.  7),  and  Sleat  v.  Fagg,  6  B.  &  Aid.  342  (E.  C.  L.  R.  vol. 
7),  were  both  cases  of  breach  of  contract,  and  do  not  properly  touch  the 
question  raised  here.  In  Hinton  t;.  Dibbin,  2  Q.  B.  646  (E.  C.  L.  B. 
vol.  42),  2  Gale  &  D.  36,  it  was  held,  upon  the  carriers*  act,  7  W.  4  & 
*471~1  ^  ^^^^*  ^-  ^^9  *that,  if  a  parcel,  containing  any  of  the  valuable 

^  goods  enumerated  in  the  1st  section  of  the  act,  be  sent  to  a 
carrier  for  conveyance,  without  a  declaration  of  the  nature  and  value 
of  such  goods,  and  without  paying,  or  engaging  to  pay,  an  increased 
charge,  according  to  s.  2,  the  carrier  is  not  liable  for  their  loss,  though 
it  should  happen  by  the  gross  negligence  of  his  servants.  Can  it  be 
doubted  that  it  was  the  intention  of  the  company  to  relieve  themselves 
from  all  responsibility  for  accidents  arising  to  horses  and  live  stock  by 
any  negligence  on  the  part  of  their  servants  ?  They  contract  to  carry 
the  horses  to  London,  and  there  deliver  them,  provided  no  accident 

(a)  Tnnalated,  6  Yin.  Abr.  CondUum,  (A.  a)  pL  10. 
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happens,  by  whatever  means,  daring  the  transit.  The  dictum  of  Lord 
Dbnman,  at  the  end  of  the  judgment  in  Shaw  v.  The  York  and  North 
Midland  Railway  Company,  was  wholly  collateral  to  the  matter  in 
issue.  The  company  are  not  bound  to  carry  otherwise  than  upon  such 
terms  as  they  may  think  fit  to  contract  for :  Johnson  v.  The  Midland 
Railway  Company,  4  Exch.  367.t  Our.  adv.  vult. 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  by  the  owners  of  certain  horses,  against  The  Man- 
chester, Sheifield,  and  Lincolnshire  Railway  Company,  to  recover  damages 
for  the  loss  of  a  horse  which  was  killed  while  being  carried  in  a  cattle- 
truck  on  the  railway  of  the  defendants. 

[After  stating  the  pleadings,  his  lordship  proceeded.] 

At  the  trial,  before  the  lord  chief  justice,  at  the  sittings  in  London 
after  last  term,  his  lordship  left  to  the  jury  the  question  whether  due  care 
had  been  exercised  by  the  servants  of  the  defendants;  which  was  found 
in  *the  negative :  and  the  jury  thereupon  returned  a  verdict  for  r* 479 
the  plaintiffs, — the  lord  chief  justice  saying  that  the  question  *- 
whether  such  negligence  entitled  the  plaintiffs  to  a  verdict,  was  on  the 
record. 

No  evidence  was  given  of  a  conversion ;  but  the  verdict  was,  by  inad- 
vertence, entered  for  the  plaintiffs  on  the  second  count  also ;  but  the 
parties  agreed  that  it  must  be  altered,  and  entered  for  the  defendants. 

In  this  term,  Mr.  Watson  obtained  a  rule  to  arrest  the  judgment ;  or 
for  a  new  trial,  on  the  ground  of  misdirection. 

The  questions  so  raised  were  afterwards  fully  and  ably  argued ;  and 
we  have  taken  some  days  to  consider  the  various  authorities  referred  to, 
and  are  now  of  opinion  that  the  rule  for  arresting  the  judgment  must  be 
made  absolute. 

The  declaration  appears  to  have  been  drawn  with  great  care,  in  order 
to  avoid  the  objection  upon  which  the  decisions  in  Shaw  v.  The  York  and 
North  Midland  Railway  Company,  13  Q.  B.  347  (E.  C.  L.  R.  vol.  66), 
and  this  case,(a)  proceeded,  and  to  lead  to  the  supposition  that  there  was 
some  duty  cast  upon  the  defendants  beyond  that  which  arose  out  of  the 
special  contract  made  between  them  and  the  plaintiffs.  But,  after  all 
the  allegations  as  to  the  usual  and  known  course  of  business  practised  and 
observed  by  the  defendants,  the  plaintiffs  found  themselves  obliged  to 
aver  that  their  horses  were  delivered  to  the  defendants,  to  be  carried 
according  to  the  usual  and  well  known  course  of  business  so  practised 
and  observed,  except  so  far  as  the  same  was  altered  or  qualified  by  certain 
terms  expressed  in  a  certain  note  or  ticket  then  by  the  defendants  pre- 
pared and  produced  to  the  plaintiffs.  This  ticket  contained  the  following 
notice : — *<<  This  ticket  is  issued  subject  to  the  owner's  under-  r^cA^o 
taking  to  bear  all  the  risk  of  injury  by  conveyance  and  other  *- 
contingencies ;  and  the  owner  is  required  to  see  to  the  efficiency  of  the 

(a)  20  LftW  Joarn.,  N.  S.,  Q.  B.  440. 
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carriage  before  he  allows  his  horses  or  live  stock  to  be  placed  therein ; 
the  charge  being  for  the  use  of  the  railway,  carriages,  and  locomotive 
power  only,  the  company  will  not  be  responsible  for  any  alleged  defects 
in  their  carriages  or  tracks,  unless  complaint  be  made  at  the  time  of 
booking,  or  before  the  same  leave  the  station ;  nor  for  any  damages,  how- 
ever caused,  to  horses,  cattle,  or  live  stock  of  any  description,  travelling 
upon  their  railway,  or  in  their  vehicles." 

Notices  of  various  kinds  have,  from  time  to  time,  been  published  by 
common  carriers,  with  a  view  to  limit  the  responsibility  cast  upon  them 
by  the  common  law.  At  one  period,  there  was  a  disposition  in  our  courts 
to  hold  that  common  carriers  could  not  by  these  notices  shake  off  that 
responsibility :  but  Mr.  Justice  Story,  in  his  work  on  Bailments,  §  549, 
observes, — <<  The  right  of  making  such  qualified  acceptances  by  common 
carriers,  seems  to  have  been  asserted  in  early  times.  Lord  Coke  de- 
clared it  in  a  note  to  Southcoto's  case,  4  Co.  Rep.  84 ;  and  it  was  ad- 
mitted in  Morse  v.  Slue,  1  Yentr.  238.  It  is  now  fully  recognised  and 
settled,  beyond  any  reasonable  doubt,  in  England."  For  this  assertion, 
he  cites  a  number  of  authorities ;  and  we  think  that  he  has  drawn  a  cor- 
rect conclusion  from  them. 

The  question  to  be  considered,  then,  is,  what  was  the  true  nature  of 
the  contract  entered  into  between  the  parties  in  this  case.  The  ticket, 
which  contains  the  terms  of  the  contract,  was  issued  <<  subject  to  the 
owner's  undertaking  to  bear  all  the  risk  of  injury  by  conveyance,  or 
*d7dr\  ^^^^^  contingencies."  If  this  had  been  '''the  only  passage  appli- 
-1  cable  to  the  risks  to  be  borne  by  the  owners,  it  might  have  been 
contended,  on  their  behalf,  that  it  did  not  extend  beyond  injuries  sus- 
tained by  reason  of  a  journey  by  railway  simply,  or  by  means  of  some 
accident ;  and  that  it  would  not  protect  the  carriers  from  the  consequences 
of  negligence  on  the  part  of  themselves  or  their  servants.  But  the  ticket 
further  states  that  « the  company  will  not  be  responsible  for  any  da- 
mages, however  catisedj  to  horses,  cattle,  or  live  stock  of  any  description, 
travelling  upon  their  railway,  or  in  their  vehicles."  The  framer  of  the 
declaration  appears  to  have  felt  that  this  latter  part  of  the  ticket  or  con- 
tract (for,  such  it  was)  protected  the  company  from  liability,  if  injury 
was  sustained  by  the  want  of  what  is  usually  called  due  care ;  and  there- 
fore, after  alleging  that  the  defendants  did  not  take  due  and  proper  care 
to  provide  against  friction  of  the  wheels  and  axles,  &c.,  charged  them 
with  grossly  and  culpably  neglecting  to  do  so, — by  reason  whereof,  and 
of  the  gross  and  culpable  negligence  of  the  defendants,  the  wheel  of  the 
carriage  in  which  the  horses  were,  took  fire,  and  the  injury  complained 
of  was  sustained.  And,  if  the  terms  of  the  contract  are  not  sufficient  to 
exonerate  the  company  from  responsibility  for  damages  resulting  from 
such  negligence  as  is  imputed,  the  judgment  cannot  be  arrested. 

The  term  gross  negligence  is  found  in  many  of  the  reported  cases  on 
this  subject ;  and  it  is  manifest  that  no  uniform  meaning  has  been  ascribed 
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to  those  words,  which  are  more  correctly  used  in  describing  the  sort  of 
negligence  for  which  a  gratuitous  bailee  is  responsible,  and  have  been 
somewhat  loosely  used  with  reference  to  carriers  for  hire :  and  in  Hinton 
V.  Dibber,  2  Q.  B.  646  (E.  C.  L.  R.  vol.  42),  2  Gale  &  D.  36,— a  case 
depending  on  the  carriers'  act,  11  G.  4  &  1  W.  4,  c.  68 — *Lord  p^^j^c 
Denman,  in  givbg  judgment,  observed,  with  much  truth :  "  It  L 
may  well  be  doubted  whether  between  gross  negligence,  and  negligence 
merely,  any  intelligible  distinction  exists."  In  Owen  v.  Burnett,  2  C. 
&  M.  353,t  Baylet,  B.,  says :  <<  As  for  the  cases  of  what  is  called  gross 
negligence,  which  throws  upon  the  carrier  the  responsibility  from  which 
but  for  that  he  would  have  been  exempt,  I  believe,  that,  in  the  greater 
number  of  them,  it  will  be  found  that  the  carrier  was  guilty  of  misfea- 
sance." Such,  certainly,  were  the  cases  of  delivery  to  a  wrong  person, 
sending  by  a  wrong  coach,  or  carrying  beyond  the  place  to  which  the 
goods  were  consigned.  But  this  observation  will  not  explain  all  the 
decisions  on  the  subject.  There  are  others  in  which  the  carrier  has 
been  held  liable  for  such  negligence  as  warranted  the  court  in  holding 
that  he  had  put  off  that  character.  But  there  is  nothing  in  this  decla- 
ration amounting  to  a  charge  of  misfeasance,  or  renunciation  of  the 
character  in  which  the  defendants  received  the  goods.  The  charge  is, 
that  they  ought  to  have  taken  precautions  to  guard  against  the  conse- 
quences of  friction  of  wheels  and  axles ;  and  that  they  did  not  do  so ; 
and  were  guilty  of  gross  negligence,  in  not  doing  it.  The  terms  gross 
negligence,  and  culpable  negligence,  cannot  alter  the  nature  of  the  thing 
omitted :  nor  can  they  exaggerate  such  omission  into  an  act  of  misfea- 
sance, or  renunciation  of  the  character  in  which  the  defendants  received 
the  horses  to  be  carried. 

The  question,  therefore,  still  turns  upon  the  contract,  which,  in 
express  terms,  exempts  the  company  from  responsibility  for  damages, 
however  caused,  to  horses,  &c.  In  the  largest  sense,  those  words  might 
exonerate  the  company  from  responsibility  even  for  damage  done  wil- 
fully,— a  sense  in  which  it  was  not  contended  that  *they  were  ri^Awr^ 
used  in  this  contract.  But,  giving  them  the  most  limited  mean-  ^ 
ing,  they  must  apply  to  all  risks,  of  whatever  kind,  and  however  arising, 
to  be  encountered  in  the  course  of  the  journey :  one  of  which  undoubt- 
edly is,  the  risk  of  a  wheel  taking  fire,  owing  to  a  neglect  to  grease  it. 
Whether  that  is  called  negligence  merely,  or  gross  negligence,  or  culpable 
negligence,  or  whatever  other  epithet  may  be  applied  to  it,  we  think  it 
is  within  the  exemption  from  responsibility  provided  by  the  contract; 
and  that  such  exemption  appearing  on  the  face  of  the  declaration,  no 
cause  of  action  is  disclosed ;  and  that  judgment  must  be  arrested. 

Bule  absolute  accordingly.(a) 

(a)  ThiB  oa«6  is  iosertod  out  of  its  ooune  on  aooonnt  of  the  importanoe  of  the  snbjeot. 

Common  carriers  maj,  by  fpeeial  eontraot,    safetj  of  goods  delirered  to  thorn  to  be  carried. 
linU  the  eitent  of  their  responsibility  for  the   Bingham  v.  Rogers,  6  WatU  A  Serg.  495.    A 
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common  carrier  cannot  restrict  his  liabilitj  as 
sach  by  a  mere  notice.  Slociim  v.  Fairchild, 
7  Hill,  202 ;  Fish  r.  Chapman,  2  Kelly,  349. 
But  ho  may  limit  his  liability  by  a  special  con- 
tract, though  not  for  losses  arising  from  negli- 
gence ;  and  where  there  is  a  special  acceptance, 
the  onus  of  showing  not  only  that  the  cause  of 
the  loss  was  within  the  terms  of  the  exception, 
bat  also  that  there  was  no  negligence,  lies  on 
the  oarrier.  Swindler  v.  Hilliard,  2  Richardson, 
286.  The  proprietor  of  a  steamboat  is  liable 
for  cotton  carried  by  him  which  is  destroyed 
by  fire  on  board  his  boat,  unless  he  can  show  a 
well  known,  recognised,  and  established  usage, 
t^  exempt  such  carriers  from  such  liability  ex- 
cept in  cases  where  a  higher  rate  of  freight  is 
paid,  or  unless  a  general  and  well  understood 
notice  to  that  effect  has  been  given  by  this  par- 
ticular carrier,  so  as  to  constitute  part  of  the 
implied  contract ;  and  even  in  these  cases  the 
carrier  should  be  held  to  strict  proof  of  diligence 
and  care.  Singleton  r.  IILUiard,  1  Strobhart, 
203 ;  Laing  r.  Colder,  8  Barr,  479 ;  Now  Jersey 
Steam  Navigation  Co.  v.  Merchants'  Bank,  6 
Howard  S.  C.  Rep.  344.  Per  Nelson,  J.,  "A 
question  has  been  made,  whether  it  is  competent 
for  the  carrier  to  restrict  his  obligation  even  by 
a  special  agreement.  It  was  very  fully  con- 
sidered in  the  case  of  Gould  et  al.  v.  Hill  et  al., 
2  Hill,  623,  and  the  conclusion  arrived  at  that 
he  could  not.  See  also  Hollister  v.  Nowlcn,  19 
Wendell,  240,  and  Cole  v.  Goodwin,  Ibid.  272, 
282. 

«  As  the  extraordinary  duties  annexed  to  his 
employment  concern  only,  in  the  particular  in- 
stance, the  parties  to  the  transaction,  involving 
simply  rights  of  property — the  safe  custody  and 
delivery  of  the  goods — we  are  unable  to  per- 
ceive any  well  founded  objection  to  the  restric- 
tion, or  any  stronger  reasons  forbidding  it  than 
exist  in  the  case  of  any  other  insurer  of  goods, 
to  which  his  obligation  is  analogous ;  and  which 
depends  altogether  upon  the  contract  between 
the  parties. 

"The  owner,  by  entering  into  the  contract, 
▼iitually  agrees  that  in  respect  to  the  particular 
transaction  the  oarrier  is  not  to  be  regarded  as 
in  the  exercise  of  his  public  employment,  but 
as  a  private  person  who  incurs  no  responsibility 
beyond  that  of  an  ordinary  bailee  for  hire,  and 
answerable  only  for  misconduct  or  negligence. 

"  But  admitting  the  right  thus  to  restrict  his 
obligation,  it  by  no  means  follows  that  he  can 
do  so  by  any  act  of  his  own.  He  is  in  the  ex- 
ercise of  a  sort  of  public  office,  and  has  public 
duties  to  perform,  from  which  he  should  not  be 
permitted  to  exonerate  himself  without  the  as- 
sent of  the  parties  concerned.  And  this  is  not 
to  be  implied  or  inferred  from  a  general  notice 
to  the  public,  limiting  his  obligation,  which 


may  or  may  not  be  assented  to.  He  is  bound 
to  receive  and  carry  all  the  goods  offered  for 
transportation,  subject  to  all  the  responsibilities 
incident  to  his  employment,  and  is  Uable  to  an 
action  in  case  of  refusal.  And  we  agree  with 
the  Court  in  the  case  of  Hollister  v,  Nowlen, 
that,  if  any  implication  is  to  be  indulged  from 
the  delivery  of  the  goods  under  a  general  no- 
tice, it  is  as  strong  that  the  owner  intended  to 
insist  upon  his  rights,  and  the  duties  of  the 
carrier,  as  it  is  that  he  assented  to  their  quali- 
fication. 

''The  burden  of  proof  lies  on  the  carrier,  and 
nothing  short  of  an  express  stipulation  by  parol 
or  in  writing  should  be  permitted  to  discharge 
him  from  duties  which  the  law  has  annexed  to 
his  employment  The  exemption  from  these 
duties  should  not  depend  upon  implication  or 
inference,  founded  upon  doubtful  and  conflicting 
evidenco;  but  should  be  specific  and  certain, 
leaving  no  room  for  controversy  between  the 
parties. 

"  The  special  agreement  in  this  case  nnder 
which  the  goods  were  shipped,  provided  that 
they  should  bo  conveyed  at  the  risk  of  Hani- 
den ;  and  that  the  respondents  were  not  to  be 
aocountable  to  him  or  to  his  employers  in  any 
event  for  loss  or  damage. 

"The  language  is  general  and  broad,  and 
might  very  well  comprehend  every  description 
of  risk  incident  to  the  shipment.  But  we  think 
it  would  be  going  farther  than  the  intent  of  the 
parties,  upon  any  fair  and  reasonable  construc- 
tion of  the  agreement,  were  we  to  regard  it  as 
stipulating  for  wilful  misconduct,  gross  negli- 
gence, or  want  of  ordinary  care,  either  in  the 
seaworthiness  of  the  vessel,  her  proper  equip- 
ments  and  furniture,  or  in  her  management  by 
the  master  and  hands. 

**  This  is  the  utmost  effect  that  was  given  to  a 
general  notice  both  in  England  and  in  this 
country,  when  allowed  to  restrict  the  carrier's 
liability,  although  as  broad  and  absolute  in  its 
terms  as  the  special  agreement  before  us ;  nor 
was  it  allowed  to  exempt  him  from  accounta- 
bility for  losses  occasioned  by  a  defect  in  the 
vehicle  or  mode  of  conveyance  nsed  in  the  trans- 
portation. 

"Although  he  was  allowed  to  exempt  himself 
from. losses,  arising  out  of  events  and  accidents 
against  which  he  was  a  sort  of  insurer,  yet,  in- 
asmuch as  he  had  undertaken  to  carry  the  goods 
from  one  place  to  another,  he  was  deemed  to 
have  incurred  the  same  degree  of  responsibility 
as  that  which  attaches  to  a  private  person  en- 
gaged casually  in  the  like  occupation,  and  was 
therefore  bound  to  use  ordinary  care  in  the 
custody  of  the  goods  and  in  their  delivery,  and 
to  provide  proper  vehicles  and  means  of  con- 
veyance for  their  transportation."    Ibid. 
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Ab  allgMee  of  -ihftres  in  a  nilwmy  company  proTisionally  registend, — Ui«  prospcctofl  of  ▼hieh 
itatad  thai  its  tsapital  was  to  eonnati»f  700,000/^  in  36,<K)0  Bhaireg  of  202.  each,— paid  a  deposit 
of  %L  2«.  per  share,  and  ngned  tk€  tmbteripHon  contmet,  whioh  stated  that  a  eapital  not  exceed- 
ing 100,0091.  shovld  be  raised,  and  gave  the  proTisional  directors  authority  to  cany  on  the 
onderiaking,  and  to  apply  to  parliament  for  the  necessaiy  powers,  and  ont  of  the  moneys 
which  should  come  to  their  hands  by  way  of  deposit  or  payment  of  calls  or  otherwise,  to  pay 
all  costs,  ike,  and  generally  to  apply  sooh  moneys  towards  the  ftiUilfflent  of  any  engagements 
whioh  they  might  enter  into,  and  in  or  towards  the  soUdting,  Ac,  a  bill  or  bills  in  parlia- 
ment, and  in  obtaining  the  necessary  acts  for  furthering  the  soheme. 

The  total  nomber  of  shares  taken  ap  by  the  allottees,  and  upon  which  the  required  deposit  had 
been  paid,  was  18,960  only,  representiog  a  eapital  of  S79,380<L  This  nomber  not  being  suffi- 
cient to  comply  with  the  etandiag  orders  of  parliament  the  prorisioaal  diiectors^  in  order  to 
make  up  the  requisite  amount,  procured  a  number  of  persons  (of  whom  the  defendant  was  one) 
to  execute  the  subsoription-contract,  purporting,  oontraiy  to  the  fact,  to  become  subscribers  for 
shares  to  the  number  of  52S0,  representiDg  a  capital  of  1<M,(MNML,  and  to  have  paid  tile  deposit 
thereon.    Of  this  fact,  the  plaintilf  was  ignorant 

The  directors,  after  incurring  considerable  expense,  failed  to  comply  with  the  standing  orders 
of  pniliaaent^  and  consequent^  no  bill  was  brought  in,  and  the  aoheme  was  ultimately 
abandoned 

At  the  trial,  the  lord  chief  justice  told  the  Jury,  that,  the  plaintiff  having  subscribed  fbr  shares, 
and  executed  a  subsoription^-contraot,  in  an  association  which  was  represented  to  have  a  capital 
of  700fOOOL,  in  S5,M0  shares,  upon  which  a  deposit  of  21.  2e.  each  was  to  be  paid,  and  18,969 
shares  ea^  having  been  bond  fide  taken  up, — the  prqject  to  which  the  plaintilf  subscribed  must 
be  considered  as  determined,  and  consequently  that  the  committee  were  not  authorised  to  go 
to  pailiament  at  the  plaintiff's  expense ;  and  that,  under  the  dronmstanees,  the  execution  of 
the  subeoription -contract  by  the  plaintiff  had  no  material  effect  upon  the  plaintiff's  right  i» 
noorer : — 

Held,  upon  a  bill  of  exoeptions,  that  this  direction  waa  erroneous ;  for,  that  the  subseripticn- 
contracty-^which  must  be  read  by  itself,  and  without  reference  to  the  previous  parol  contract 
arising  upon  the  letters  of  applioaUon  and  allotment, — authorised  the  directors  Jto  raise  a  eapital 
not  exceeding  700,9902.,  but  did  not  require  them  absolute^  to  raise  that  sum  before  they  could 
take  any  steps  to  carry  the  undertaking  into  effect;  and  that,  by  executing  the  deed,  the 
plaintiff  authorized  the  directors  to  do  all  that  was  consistent  with  its  provisions,  and,  amongst 
other  things,  to  apply  the  deposits  in  furtherance  of  the  scheme. 

This  was  an  action  of  assumpsit  for  money  had  and  receiyed,  money 
paid|  lent,  and  advanced,  and  money  foond  due  npon  an  account  stated. 

*The  defendant  pleaded  non  assumpsit.  r*A7g 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  summer  assises  "- 
at  Ezeter  in  1847.     The  facts  were  as  follows : — 
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Previously  to  the  30th  of  May,  1845,  certain  persons  projected  the 
construction  of  a  railway,  principally  designed  to  establish  or  complete 
a  railway  communication  between  Dartmouth  and  Exeter ;  and  proposed 
to  form  a  joint-stock  company  which  should  obtain  from  parliament  cer- 
tain necessary  powers  to  construct  the  proposed  railway.  On  the  80th 
of  May,  1845,  the  promoters  of  the  proposed  company  duly  made  the 
returns  required  by  the  statute,(a)  and  duly  obtained  a  certificate  of 
provisional  registration.  Before  the  16th  of  September,  1845,  the  de- 
fendant and  certain  other  persons  formed  themselves  into  a  provisional 
committee  for  the  promotion  of  the  above-mentioned  scheme,  and  under- 
took and  had  the  management  of  it ;  and  the  defendant  concurred  in 
authorizing  all  the  acts  hereinafter  stated.  Before  the  said  16th  of 
September,  1845,  the  committee  published  a  printed  prospectus  of  the 
scheme,  commencing  thus : — 

^  .-Q-.  *«  (Provisionally  registered.) 

-I  «  Dartmouth,  Torbay,  and  Exeter  Railway,  from  Dartmouth, 
Brixham,  Paignton,  Torquay,  Newton  Abbott,  Chudleigh,  and  the 
neighbourhood  of  Mortonhampstead,  to  Exeter, — ^forming,  in  continua- 
tion of  the  London  and  South  Western,  the  London,  Salisbury,  and 
Yeovil,  and  the  Yeovil,  Dorchester,  and  Exeter  railways,  a  direct  line 
from  the  metropolis  to  Dartmouth,  Brixham,  and  the  above-mentioned 
districts. 

«  Capital  GOO,OOOZ.,  in  30,000  shares,  of  20Z.  each. 

"  Deposit  2L  2s,  per  share.   '  Liability  limited  to  amount  of  shares. 

<<  Provisional  Committee, — (then  followed  the  names  and  addresses 
of  the  provisional  committee,  including  that  of  the  defendant.) 

«  With  power  to  add  to  their  number ;  from  whom  the  directors  will 
be  chosen." 

Then  followed  the  names  of  the  engineer,  pvliamentary  agent,  soli- 
citors, interim  secretary,  and  bankers  of  the  proposed  company,  and  a 
description  of  the  line  of  the  railway,  and  of  its  supposed  advantages ; 
and  the  prospectus  concluded  as  follows : — 

«  This  railway  will  also  effect  that  which  must  be  considered  a  great 
national  object,  viz.  the  junction  of  the  English  and  Bristol  Channels. 
By  the  junction  of  these  channels,  an  immense  traffic  must  ensue  between 
the  termini,  the  respective  ports  of  Dartmouth  and  Barnstable.  The 
above  railway  will  be  about  thirty-five  miles  in  length:  and  the  commit- 
tee are  satisfied,  from  the  result  of  the  preliminary  survey,  that  the 
proposed  capital  will  be  amply  sufficient.  The  committee  will  at  once 
proceed  to  complete  the  surveys,  and  take  all  the  necessary  steps  for 
obtaining  an  act  in  the  ensuing  session  of  parliament.  Power  will  be 
given  in  the  bill,  to  allow  interest  at  the  rate  of  4  per  cent,  per  annum 
*4S01  ^^  ^^^  calls,  from  the  time  of  '^'payment  until  the  opening  of  the 
•^  line,  and  no  liability  will  be  incurred  by  any  subscriber  beyond 

(a)  7  A  8  Viot  e.  110. 
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the  amount  of  his  subscription.  The  committee,  in  tlie  allotment  of 
shares,  will  give  a  preference  to  parties  locally  interested ;  and,  in  all 
cases,  satisfactory  references  will  be  required,  to  a  banker,  or  to  some 
person  of  known  respectability.  The  above  line  being  an  extension  of 
the  Dartmouth,  Brixham,  and  South  Devon  Junction  Railway,  the 
applicants  for  shares  in  that  project  will,  on  a  renewal  of  their  applica- 
tions, in  the  annexed  form,  have  a  priority  in  the  allotment  of  shares 
in  the  railway  now  proposed.  Applications  for  shares,  in  the  form 
annexed,  may  be  made  to  the  secretary,  and  to  the  under-mentioned 
brokers,  &c." 

Then  followed  a  form  of  application  for  shares, — 

"I,  A.  B.,  applicant  for  shares  in  the  Dartmouth,  Brixham,  and 

South  Devon  Junction  Railway,  request  you  will  allot  to  me shares 

of  201.  each,  in  the  above  company:  and  I  hereby  undertake  to  accept 
such  shares  as  may  be  allotted  to  me,  not  exceeding  the  above  number, 
and  to  pay  the  deposit  thereon  of  2Z.  2s.  per  share,  and  execute  the 
necessary  deeds,  when  required.     Dated,  &c.'* 

This  prospectus  came  to  the  knowledge  of  the  plaintiff  before  the 
24th  of  September,  1845  ;  and  thereupon  the  plaintiff  wrote  and  sent 
to  the  provisional  committee  an  application,  in  the  form  above  given, 
for  fifty  shares. 

Between  the  1st  and  the  8th  of  October,  1845,  the  provisional  com- 
mittee appointed  two  committees  out  of  their  own  body,  viz.  a  managing 
committee,  of  which  the  defendant  was  a  member,  and  to  which  was  then 
deputed  by  the  provisional  committee  the  general  management  and 
superintendence  of  the  said  scheme,  and  a  committee  of  allotment,  to 
which  was  committed  the  duty  of  allotting  shares,  under  the  general 
^directions  of  the  managing  committee.  The  defendant  autho-  r^AQ-i 
rized  the  acts  of  these  two  committees  hereinafter  stated.  ^ 

On  the  8th  of  October,  1845,  the  managing  committee,  in  pursuance 
of  the  powers  deputed  to  them  by  the  provisional  committee,  as  afore- 
said, varied  the  said  scheme,  by  increasing  the  capital  to  700,000Z.,  and 
the  number  of  shares  to  35,000,  and  duly  registered  such  prospectus. 
The  committee  of  allotment  were  directed  by  the  managing  committee 
to  make  their  allotments  upon  such  estimated  capital  of  700,000^.,  in 
35,000  shares,  and  were  engaged  on  the  8th  and  9th  of  October  in 
making  the  allotments.  They  allotted  twenty  shares  to  the  plaintiff  in 
the  said  scheme  so  varied,  and  caused  the  following  letter  to  be  written 
to  him : — 

<<  Dartmouth,  Torbay,  and  Exeter  Railway. 

"London,  9th  October,  1845. 

"  Sir, — The  committee  of  management  having  allotted  to  you  twenty 
shares  of  201.  each  in  this  undertaking,  I  am  instructed  to  request  you 
will  pay  the  deposit  thereon  of  21.  2$.  per  share  (amounting  to  i2l.)  on 
or  before  the  16th  of  October  instant,  to  one  of  the  company's  bankers; 
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ia  default  of  which,  this  allotment  will  be  absolutely  void,  and  the  shares 
otherwise  allotted.  I  am  also  to  inform  you  that  scrip  for  shares  will 
be  delivered  to  you  in  exchange  for  this  letter  and  receipti  upon  your 
executing,  within  the  period  limited  for  that  purpose,  the  parliamentary 
deed  and  subscribers'  agreement." 

(Signed)  «  J.  WniDBOBifB,  Interim  Sec-" 

The  total  number  of  shares  allotted  in  the  said  scheme  by  the  said 

allotment  committee,  was  33,600.     This  included  8000  shares,  of  which 

1000  shares  were  allotted  to  the  then  solicitors,  us  for  a  compensation 

for  their  trouble :  but  they  were  to  hare  a  proper  *remuneration 


*482] 


for  their  ordinary  professional  serviceat  besides.    At  that  time. 


the  shares  were  at  a  premium  of  5««  per  share.  Afterwards,  one  of  the 
committee  of  management  objected  to  this  allotment  to  the  solicitors, 
and  thereupon  the  solicitors  declined  the  allotment.  No  minute  of  the 
cancelling  of  such  allotment  or  of  such  shares,  was  ever  made  ;  and  na 
letters  of  allotment  were  made  out  in  respect  of  such  last-mentioned 
shares.  On  the  said  9th  of  October,  the  said  managing  committee 
caused  a  similar  letter  to  that  sent  to  the  plaintiff  as  above  described, 
to  be  written  and  sent  to  each  of  the  other  allottees,  except  the  said 
solicitors.  Up<m  the  11th  of  October,  the  variation  in  the  amount  and 
number  of  shares  and  capital,  was  published  by  the  managing  commit- 
tee,  in  the  following  printed  prospectus,  circulated  in  different  news- 
papers on  that  and  subsequent  days : — 

"Dartmouth,  Torbay,  and  Eifeter  Railway. 

«  Registered  provisionally. 

«  Capital  700,0001,  in  85,000  share?  of  20?.  each. 

«  Deposit,  21.  29. 

«  Committee  of  management — [then  followed  the  names  of  the  com- 
mittee of  management,  twenty-one  in  i|ll,  including  that  of  the  defend- 
ant, and  of  the  engineer,  bankers,  solicitors,  and  secretary ;  and  the 
prospectus  concluded  as  follows : — "] 

«  The  allotment  of  shares  in  this  railway  is  completed,  and  the  letters 
have  this  day  been  posted.  The  committee  of  management,  from  the 
great  number  of  applications,  compared  with  the  number  of  shares  to 
be  allotted,  have,  with  regret,  been  obliged  to  pass  over  the  applications 
of  many  responsible  parties,  with  most  unexceptionable  references,  and 
to  reduce  the  number  applied  for  by  those  whose  applications  the  com- 
mittee have  felt  bound  to  entertain." 

The  plaintiff  saw  this  prospectus  forthwith  after  its  publication,  and 
*AM1  ^^^^^^^^9  ^^2*  ^^  ^h®  ^^^^  of  October,  '^'1845,  paid  his  deposit 
-^  of  21. 2$.  per  share  on  the  twenty  shares  allotted  to  him,  amount- 
ing to  42Z.,  to  Messrs.  Sanders  &  Co.,  bankers  of  the  said  managing 
committee,  who  then  received  it  on  their  account  and  by  their  authority, 
and  then  filled  up  and  signed  the  said  bankers'  receipt  in  the  said 
letter  to  the  plaintiff,  and  re-delivered  the  said  letter  containing  the 
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said  receipt  so  signed,  to  the  plaintiff:  and  this  action  is  brought  to  re- 
cover back  the  said  sum  of  422.  so  paid. 

Of  the  shares  allotted,  the  total  number  of  shares  taken  up  by  the 
allottees,  and  upon  which  the  required  deposit  of  21.  2«.  was  paid,  was 
18,969,  representing  a  capital  of  379,3802. :  and  this  number  of  shares 
(18,969)  was  the  whole  number  of  shares  stated  in  a  certificate  duly  re- 
gistered in  July,  1846,  to  have  been  allotted,  and  on  which  it  was  therein 
stated  that  the  deposits  had  been  paid.  The  deposits  so  paid  amounted 
to  41,7312.  16s. :  and  before  the  ei>d  of  October,  1845,  the  panic  in  re- 
lation to  railway  speculations  had  arisen.  The  shares  had  become  at  a 
discount,  and  no  person  would  then  take  up  shares ;  and  it  was  there- 
fore deemed  useless  to  make  any  new  allotment  of  the  shares  which  had 
not  been  taken  up,  and  upon  which  the  deposits  had  not  been  paid ;  and 
no  new  allotment  was  ever  made :  and  this  state  of  things  continued  up 
to  the  time  when  the  thirty-five  persons  signed  the  deed,  in  the  month 
of  January,  under  the  arrangement  herein  mentioned. 

The  allottees  who  paid  the  deposit  upon  the  18,969  shares,  consisted 
of  449  persons,  including  the  plaintiff;  all  of  whom,  after  having  paid 
their  deposits,  duly  executed  the  subscription-contract ;  and  no  other 
persons  executed  the  subscription-contract,  except  thirty-five  persons, 
who  executed  the  same  after  the  27th  of  January,  1846,  under  an  ar- 
rangement with  the  managing  committee  herein  mentioned. 

'^'Before  the  date  of  the  subscription-contract  next  herein  men- 
tioned, the  name  of  tho  projected  railway  was,  by  the  said  ma- 
naging committee,  changed  into  **  The  Dartmouth,  Brixham,  Torbay, 
and  Exeter  Railway," — ^the  scheme  in  other  respects  continuing  the 
same. 

Before  the  20th  of  October,  1845,  an  indenture,  called  the  subscrip- 
tion-contract, was  presented  to  the  plaintiff  for  his  execution,  as  one  of 
the  necessary  deeds  referred  to  in  the  letters  sent  to  the  plaintiff  by  the 
committee,  as  before  stated,  and  in  the  said  letter  of  allotment  to  him, 
and  which  was  drawn  up  by  the  authority  of  the  managing  committee, 
— of  which  the  following  is  a  copy : — 

<<  This  indenture,  made  the  20th  day  of  October,  1845,  between  the 
several  persons  whose  names  are  hereunto  subscribed  and  seals  affixed 
in  the  schedule  hereto,  of  the  first  part,  and  J.  H.  Whiteway,  of,  &c., 
gentleman,  J.  S.  Scarborough,  of,  &c,  gentleman,  and  W.  R.  II.  Jordan 
the  younger,  of,  &c.,  gentleman  (trustees  named  and  appointed  for  the 
purpose  of  enforcing  and  giving  effect  to  the  covenants  and  agreements 
herein  contained),  of  the  second  part, — Witnesseth,  that  each  and  every 
of  them  the  said  several  persons  parties  hereto  of  the  first  part,  dotli 
hereby  for  himself  or  herself^  his  or  her  heirs,  executors,  and  adminis- 
trators, as  concerning  only  the  acts,  deeds,  and  defaults  of  himself  or  her- 
self, and  his  or  her  heirs,  executors,  and  administrators  respectively,  and 
to  the  extent  only  of  the  amount  or  sum  of  money  in  the  schedule  hereto 
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set  opposite  to  his  or  her  respective  name,  and  not  farther  or  otherwise, 
covenant  and  agree  with  the  said  J.  H.  Whiteway,  J.  L.  Scarborough,  and 
W.  R.  H.  Jordan,  and  the  survivors  and  survivor,  of  them  and  the  executors 
and  administrators  of  such  survivor,  in  manner  following,  that  is  to  say, 
that  each  of  them,  the  said  parties  hereto  of  the  first  part,  hath  subscribed 
i^AQiry  And  doth  hereby  subscribe  the  '''sum  of  money  sterling  set  oppo- 

^  site  to  his  or  her  respective  name  in  the  said  schedule  hereto,  as 
the  sum  subscribed  by  him  or  her  for  the  purpose  of  making  and  main- 
taining a  railway  to  be  called  <  The  Dartmouth,  Brixham,  Torbay,  and 
Exeter  Railway,'  or  by  such  other  name  or  names  as  may  at  any  time 
or  times  hereafter  be  adopted  by  the  provisional  directors  for  the  time 
being  engaged  in  promoting  the  undertaking  hereby  contemplated ;  such 
railway  to  commence  at  or  near  Hoodoun,  in  the  parishes  of  Brixham 
and  Kingwear,  in  the  county  of  Devon,  or  in  one  of  such  parishes,  and 
near  or  opposite  to  the  town  of  Dartmouth,  in  the  parishes  of  St.  Saviour, 
St.  Petrox,  and  Tunstall,  in  the  same  county,  and  from  thence  to  pro- 
ceed and  pass  through  or  near  the  townships  or  hamlets  of  Brixham, 
Paington,  Torquay,  Newton-Abbott,  Newton-Bushell,  and  Chudleigh,  in 
the  same  county,  and  thence,  following  the  course  of  the  river  Teign, 
or  near  such  course,  towards  Lea  Gross  and  Dunsford,  and  thence  by 
certain  spots  or  places  called  Perridge  Pitts  and  Taphouse,  or  some  or 
one  of  such  places,  or  near  thereto,  to  the  city  of  Exeter,  and  to  termi- 
nate at  or  near  a  place  called  Northernbay,  in  the  parish  of  St.  David's, 
in  the  county  of  the  city  of  Exeter,  or  at  some  other  place  at  or  near 
the  city  of  Exeter,  together  with  such  branches  and  extensions  to,  from, 
and  out  of  the  said  line  of  railway,  as  may  be  necessary  or  convenient 
for  forming  suitable  connexion  and  junctions  with  the  following  existing 
and  projected  railways,  or  any  or  either  of  them,  that  is  to  say.  The 
Exeter,  Yeovil,  and  Dorchester  Railway,  The  Bristol  and  Exeter  Rail- 
way, The  South  Devon  Railway,  The  Cornwall  and  Devon  Central  Rail- 
way, The  Taw-Vale  Extension  and  Dock  Railway,  and  The  Crediton  and 
Exeter  Railway,  or  with  any  other  railway  or  railways  which  shall  ap- 
proach the  said  city  of  Exeter, — together  with  a  branch  from  or  out  of 
*4881  ^^^  ^^^^  ""intended  main  line  of  railway,  to  commence  at  or  near 

^  Lea  Cross,  Dunsford,  or  Taphouse  aforesaid,  and  to  terminate  at 
or  near  the  township  of  Crediton,  in  the  said  county  of  Devon ;  and 
also  together  with  a  branch  from  or  out  of  the  said  intended  main  line 
of  railway  to  commence  at  or  near  Galmpton,  in  the  parish  of  Churston 
Ferrers,  in  the  said  county  of  Devon,  and  to  terminate  at  or  near  the 
township  of  Brixham,  in  the  said  county  of  Devon,  together  with  ail 
convenient  stations,  wharfs,  quays,  staiths,  landing-places,  tunnels, 
bridges,  viaducts,  warehouses,  offices,  yards,  and  other  erections,  roads, 
communications,  approaches,  and  other  works  and  conveniences  respect- 
ively appertaining  thereto  or  connected  therewith ;  with  full  power  for 
the  provisional  directors  aforesaid,  from  time  to  time  to  alter  or  vary,  as 
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>ff'ell  the  respective  places  or  sites  at  which  the  said  main  railway  and 
the  said  branches  or  connected  railways  respectively,  any  or  either  of 
them,  or  any  extension  or  extensions  thereof,  shall  commence,  as  also 
the  respective  sites  or  spots  at  which  they  respectively,  any  or  either  of 
them,  shall  terminate,  and  the  intermediate  courses,  routes,  or  lines 
thereof  respectively ;  and  also  with  power  for  them  to  abandon,  vary, 
or  postpone  the  said  branches  or  connected  railways,  or  any  or  either 
of  them,  and  adopt  any  other  branch  or  branches  or  extensions  which 
they  may  think  fit ;  and  also  from  time  to  time  to  determine  and  fix 
upon,  and  from  time  to  time  to  alter  and  vary  the  extent  and  situation  of 
the  warehouses,  stations,  bridges,  approaches,  buildings,  works,  and  con- 
veniences belonging  to  or  connected  with  the  said  main  line  and  branches 
or  connected  railways,  any  or  either  of  them ;  and  to  make  application 
to  parliament,  in  the  next  session,  for  all  or  any  of  the  purposes  afore- 
said, as  the  said  provisional  directors  shall  think  fit,  or  to  confine  the 
application  or  applications  to  parliament  in  the  next  session,  to  any  or 
"^either  of  the  said  railway  and  branches  or  connected  lines,  or  to 
4iny  portion  or  portions  thereof,  or  of  any  or  either  of  them ;  and 
also  with  full  power  and  authority  for  the  said  provisional  directors  to 
enter  into  any  arrangement  or  arrangements  which  they  may  think  proper 
or  expedient  for  the  amalgamation  or  consolidation,  wholly  or  partially, 
of  the  said  intended  railway  company  with  any  other  railway  company  or 
companies  now  in  existence,  or  projected,  or  for  permitting  any  other 
railway  company  or  companies  now  in  existence  or  projected,  to  hold 
shares,  or  to  have  any  other  interest  therein,  or  to  enter  into  and  make 
any  other  agreement,  contract,  or  arrangement  with  any  other  railway 
oompany  or  companies  now  in  existence,  or  projected,  for  enabling  such 
companies,  or  any  of  them,  to  purchase  or  rent  and  work  the  said  in- 
tended railway  and  branches  thereof,  or  any  of  them,  or  any  part  or 
parts  thereof,  or  for  enabling  the  said  intended  railway  company  to  use 
any  portion  of  the  line  or  lines  or  stations  of  any  railway  company  or 
companies  now  in  existence,  or  projected,  or  any  or  either  of  them,  and 
to  guaranty  interest  and  other  benefits  to  the  proprietors  therein,  to 
such  extent,  on  such  terms,  and  subject  to  such  stipulations,  provisions, 
and  conditions  as  the  provisional  directors  may  think  fit :  and  also  with 
full  power  and  authority  for  the  said  provisional  directors  to  enter  into 
any  arrangement,  contract,  or  contracts  which  they  may  think  proper 
or  expedient,  with  the  commissioners  for  improving  the  harbour  and 
market  of  Brixham  ;  and,  in  pursuance  of  and  for  carrying  into  effect 
any  such  agreement,  contract,  or  arrangement,  to  be  made  or  entered 
into  with  any  company  or  companies  now  in  existence,  or  projected,  or 
with  the  said  commissioners,  or  any  or  either  of  them,  for  any  of  the 
purposes  aforesaid,  to  make  application  to  parliament  for,  or  to  consent 
to,  the  introduction  by  parliament  of,  '^'any  such  clauses  and  pro-  r^^AQQ 
mions  in  any  act  of  parliament  for  making  the  aforesaid  railway  ^ 
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commnnioation  and  works  for  which  application  may  be  made  as  aforesaid^ 
or  in  any  other  act  of  parKament  which  may  be  necessary  or  required  for 
effecting  any  arrangement,  contract,  or  agreement  with  the  said  commis- 
sioners for  improving  or  completing  the  harbour  of  Brixham,  and  the  pier 
there,  as  to  the  said  prorisional  directors  may  seem  proper  and  advisable ; 
and  also  to  apply  for  an  act  for  the  incorporation  of  the  company  formed 
for  making  and  establishing  the  said  proposed  main  railway,  or  branches 
thereof,  or  connected  railways,  or  any  or  either  of  them,  for  purchasing 
and  holding  the  aforesaid  pier  and  harbour,  and  works  connected  there- 
with, or  for  any  or  either  of  such  purposes :  and  also  with  fuH  power 
and  authority  for  the  said  provisional  directors  to  enter  into  any  ar- 
rangement, contract,  or  contracts  which  they  may  think  proper  or 
expedient,  with  the  proprietors  of  the  floating-bridge  at  Dartmouth,  and 
with  all  persons  interested  therein  or  in  any  of  the  ferries  across  the 
river  Dart,  near  Dartmouth,  either  for  the  purchase  or  lease  of  the  said 
floating-bridge  and  ferries,  or  any  of  them :  and  also  with  full  power 
and  authority  for  the  said  provisional  directors  to  apply  to  parliament 
for  all  necessary  powers  for  the  purchase  or  lease  of  the  said  floating- 
bridge  and  ferries,  or  any  of  them,  or  for  the  establishment  and  main- 
tenance of  such  bridge  and  ferry  across  the  said  Dart,  near  Dartmouth, 
as  may  be  necessary  and  convenient  for  the  purposes  of  the  said  intended 
railway :  And  this  indenture  further  witnessetb,  that  the  said  several 
persons  parties  hereto  of  the  first  part,  do  hereby  recognise  and  acknow- 
ledge, and  also  nominate  and  appoint  the  following  persons,  that  is  to  say 
[here  followed  the  names  of  twenty-one  persons,  including  that  of  the  de- 
fendant], as  the  provisional  directors,  and  the  survivors  and  survivor  of 
*AM1  *^^^™'  ^^^  ^^^^  other  person  or  persons  as  shall  hereafter  be 
-*  added  to  their  number  in  manner  hereinafter  mentioned,  to  be 
the  provisional  directors  for  managing  and  conducting  the  affairs  of  the 
undertaking  hereby  contemplated,  until  an  act  or  acts  of  parliament 
shall  be  obtained,  and  for  the  purposes,  and  with  the  several  powers 
herein  specifically  expressed :  and  the  said  parties  hereto  of  the  first 
part  do  also  hereby  nominate  and  appoint  the  said  Hugh  Charles 
Lord  Clifford  (one  of  the  persons  above  named)  to  be  the  chairman,  and 
the  said  Sir  H.  P.  Scale  and  B.  Fulford  (others  of  the  persons  above 
named)  to  be  the  deputy-chairmen  of  the  said  provisional  directors : 
And  this  indenture  further  witnesseth,  that  each  of  them  the  said  several 
persons  parties  hereto  of  the  first  part  doth  hereby,  for  himself  or  her- 
self, his  or  her  heirs,  executors,  and  administrators, — as  concerning  only 
the  acts,  deeds,  and  defaults  of  himself  or  herself,  and  his  or  her  heirs, 
executors,  and  administrators,  and  to  the  extent  only  of  the  amount  or 
sum  of  money  in  the  schedule  hereto  set  opposite  to  his  or  her  respective 
name, — further  covenant  and  agree  with  the  said  J.  H.  Whiteway,  J.  L. 
Scarbrough,  and  W.  R.  H.  Jordan,  and  the  survivors  or  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  in  manner  follow- 
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ing,  that  is  to  Bay,  that  they  the  said  several  persons  parties  hereto  of 
the  first  part,  and  their  several  and  respective  heirs,  executors,  and  ad- 
ministrators, shall  and  will  irell  and  faithfully  observe,  perform,  and 
abide  by  the  several  rules  and  regulations  hereinafter  mentioned  and 
set  forth,  until  the  act  or  acts  of  parliament  herein  referred  to  shall  be 
obtained,  that  is  to  say, — 

<<  First,  that  a  capital  not  exceeding  700,0002.  sterling  in  the  first 
instance,  shall  be  raised,  in  shares  of  202.  each ;  but  that  the  privi- 
sional  directors  hereinbefore  named,  or  to  be  appointed  as  hereinafter 
"hnentioned,  shall  have  power  from  time  to  time  to  increase  such 


capital,  or  other  the  capital  for  the  time  being  of  the  said  under- 
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taking,  if  they  shall  deem  it  advisable  so  to  do,  and  to  raise  such  addi- 
tional capital  in  like  shares  of  20L  each,  and  to  appropriate  and  allot 
the  same  either  amongst  the  original  subscribers  to  the  said  undertaking, 
who  shall  agree  to  accept  the  same,  by  signing  these  presents,  or  to  such 
other  persons  subscribing  these  presents,  as  the  said  provisional  directors 
for  the  time  being  may  think  proper : 

«'  Secondly,  that  a  deposit  of  2L  2s.  per  share  shall  be  paid  by  each 
subscriber  on  the  number  of  shares  subscribed  for  by  him  or  her,  at  the 
time  of,  or  previously  to,  signing  this  deed ;  and  that  the  fund  to  be 
constituted  by  the  payment  of  such  deposits,  shall  be  subject  to  the  dis- 
posal and  control  of  the  said  provisional  directors,  for  the  purposes  of 
the  said  undertaking,  and  shall  be  applicable  for  providing  the  tenth 
part  of  the  amount  subscribed  which  is  required  to  be  deposited  with  the 
Court  of  Chancery,  in  compliance  with  the  standing  orders  of  the  two 
houses  of  parliament,  and  also  for  carrying  into  eifect  all  and  every  or 
any  arrangement  or  arrangements,  treaties,  bargains,  contracts,  or 
agreements  already  entered  into,  or  hereafter  to  be  entered  into,  by  the 
said  provisional  directors  for  the  time  being,  under  the  powers  of  and 
pursuant  to  this  agreement : 

«  Thirdly,  that  Messrs.  Masterman  &  Co.,  of  London,  and  Messrs. 
Watts  &  Co.,  of  Teignmouth  and  Newton  Abbott,  in  the  county  of  De- 
von, shall  be  the  bankers  of  the  said  company : 

"  Fourthly,  that  all  sums  which  shall  have  been,  or  shall  be,  paid  by 
way  of  deposit  or  subscription  on  any  of  the  shares  in  the  said  under- 
taking, into  any  bank  or  banks,  shall  be  paid  into  the  bank  of  one  of 
the  said   bankers  of  the  said  company,  when  and  as  the  said  provi- 


sional directors  shall  order,  and  shall  be  placed  to  *the  joint 
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credit  of  such  provisional  directors,  to  be  held  and  applied  by 
them  upon  the  trust  hereinafter  mentioned,  viz.  upon  trust  from  time  to 
time  to  pay  and  apply  so  much  and  such  parts  thereof  for  the  purpose 
of  the  said  undertaking  as  any  two  members  of  the  finance  committee 
for  the  time  being,  or  as  any  three  or  more  of  the  provisional  directors, 
by  any  order  in  writing,  signed  by  them,  and  respectively  countersigned 
by  ihe  secretary,  shall  direct;  and  every  such  order  or  writing,  so 
VOL.  X.— 40  2  D 
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signed,  shall  be  a  foil  and  sufficient  acquittance  and  discharge  to  the 
said  bankers  respectively  for  the  moneys  which  shall  be  paid  in  pursu- 
ance thereof,  notwithstanding  such  order  or  writing  may  have  been 
signed  without  such  direction  as  next  hereinafter  is  mentioned;  and  the 
aforesaid  bankers,  or  any  of  them,  shall  not  be  in  any  wise  obliged  to 
see  to  the  application  Uiereof,  or  be  in  any  wise  answerable  for  the 
misapplication  or  non*misapplication  thereof:  provided  always  that  no 
such  order  or  writing  shall  be  signed  unless  some  meeting  of  a  finance 
committee,  or  of  a  board  of  provisional  directors,  shall  have  previously 
directed  the  same  to  be  signed. 

«  Fifthly,  that  so  much  of  the  moneys  which  shall  be  placed  to  the 
credit  of  the  said  provisional  directors,  or  any  of  them,  under  the  pro- 
visions herein  contained,  as  shall,  in  the  opinion  of  such  provisional 
directors,  not  be  immediately  wanted  for  the  purposes  of  the  said  under- 
taking, may,  from  time  to  time,  if  such  provisional  directors  shall  think 
proper,  and  so  direct  at  any  meeting  of  a  board  of  directors,  be  laid  out 
in  the  purchase  of  or  in  any  government  funds  and  securities,  or  upon 
such  other  security  as  may  be  approved  of  by  the  provisional  directors, 
and  be  reconverted  into  money  as  occasion  shall  require ;  and  such  bills 
and  securities,  and  the  interest  thereof,  and  the  moneys  arising  from  the 
sale  thereof,  shall  be  subject  to  the  same  provisions  and  trusts  as  the 
moneys  with  which  such  bills  and  '^'securities  shall  have  been  pur- 
chased ;  but  any  such  investment  shall  not  be  compulsory  upon 
the  said  provisional  directors,  and  they  respectively  shall  not  be  answer- 
able for  any  loss  which  shall  be  occasioned  by  such  investment: 

«  Sixthly,  that  the  said  provisional  directors  shall  cause  proper  books 
of  account  to  be  kept  of  all  moneys  which  shall  be  placed  to  their  credit 
under  the  provisions  herein  contained,  and  of  all  moneys  which  shall  be 
received  or  expended  in  respect  of  the  said  undertaking,  and  of  all 
other  matters  and  things  usually  entered  in  books  of  account  belonging 
to  undertakings  of  a  similar  nature. 

«( Seventhly,  that  the  said  provisional  directors  for  the  time  being  shall 
have  power,  at  any  meeting  of  a  board  of  directors,  from  time  to  time, 
to  add  to  their  number  from  among  the  subscribers  to  the  said  under- 
taking, and  to  supply  in  like  manner  any  vacancies  which  may  from  time 
to  time  occur  in  the  number  of  provisional  directors,  or  in  the  office  of 
chairman  or  deputy-chairman  of  the  directors : 

«  Eighthly,  that  the  said  provisional  directors  for  the  time  being  shall 
keep  a  minute-book,  in  which  shall  be  recorded  all  their  proceedings ; 
and  all  the  minutes  shall  be  signed  by  the  chairman  or  deputy  chairman, 
or  one  of  them,  or  other  director  presiding  at  any  meeting;  and  the 
minute  so  signed  shall  be,  and  be  held,  good  and  sufficient  proof  of  the 
several  facts  and  proceedings  therein  mentioned  or  referred  to,  in  all 
actions,  suits,  controversies,  and  questions  between  and  among  the  parties 
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to  these  presents  and  the  said  proyisional  directors  for  the  time  being,  or 
between  any  of  such  provisional  directors: 

«<  Ninthly,  that  all  questions  at  any  meeting  of  a  board  of  provisional 
directors,  shall  be  decided  by  the  votes  of  a  majority  of  the  provisional 
directors  then  and  *there  present,  every  such  meeting  of  the  pro-  r^Aqo 
visional  directors  consisting  of  not  less  than  three  provisional  ^ 
directors ;  and  such  majority  of  votes  then  and  there  present,  shall  in 
all  cases  bind  all  the  provisional  directors,  whether  present  or  absent ; 
and  the  acts  of  a  board  of  provisional  directors  so  assembled  shall  be 
deemed  the  acta  of  the  whole  board : 

^<  Tenthly,  that  the  said  provisional  directors  for  the  time  being  at 
any  meeting  of  a  board  of  provisional  directors  from  which  the  perma- 
nent chairman  and  both  of  the  deputy  chairmen  hereby  appointed  shall 
be  absent,  shall  have  power  to  elect  a  temporary  chairman,  or  shall 
from  time  to  time  choose  one  of  the  provisional  directors  present  at  such 
meeting  to  preside  at  any  of  their  meetings,  and  to  sign  their  minutes ; 
and  every  chairman  or  deputy-chairman,  whether  permanent  or  tempo- 
rary, presiding  at  any  such  meeting,  shall,  in  case  the  votes,  including 
his  own,  be  equal,  have  a  casting  vote ;  and  that  a  meeting  of  a  board  of 
provisional  directors  shall  have  full  power,  from  time  to  time,  to  name  and 
appoint  such  committee  or  committees,  temporary  or  permanent,  out  of 
their  own  body,  as  they  may  think  expedient,  and  to  delegate  to  such 
committee  or  committees  all  such  powers,  consistent  with  the  other 
provisions  herein  contained,  as  may  appear  necessary  for  the  more  ready 
conduct  of  their  proceedings,  or  any  of  them, — which  committee  or 
committees  may  consist  of  such  number,  and  have  such  quorum,  and  be 
subject  to  such  regulations,  as  a  board  of  provisional  directors  shall  from 
time  to  time  appoint : 

c(  Eleventhly,  that  the  said  provisional  directors  for  the  time  being 
shall  have  power  to  take  such  measures  as  they  may  deem  expedient  to 
carry  the  aforesaid  railway  communication,  or  any  branches  or  branch 
connected  therewith,  or  other  arrangement  hereby  authorized,  into  effect, 
and  particularly  that  they  shall  be  '^'al  liberty  to  cause  such  r-i^AQA 
surveys  to  be  made  as  they  may  think  advisable,  besides  such  as  ^ 
have  already  been  made,  and  also  estimates,  as  well  of  the  expense  of 
effecting  such  railway  communication  as  aforesaid,  as  of  the  traffic  likely 
to  pass  thereon ;  and,  for  the  purposes  aforesaid,  and  for  all  other  pur- 
poses which  the  said  provisional  directors  for  the  time  being  may  deem 
desirable  for  the  advancement  of  the  said  undertaking,  or  any  part  or 
parts  thereof,  or  for  examining  or  testing  the  correctness  of  the  plans 
or  calculations  of  the  promoters  of  any  competing  or  other  line  or  lines 
of  railway,  or  of  any  parties  opposing  the  said  undertaking,  that  they 
shall  have  full  power  to  retain,  engage,  or  appoint,  bankers,  counsel, 
solicitors,  engineers,  secretaries,  brokers,  agents,  surveyors,  clerks,  ser- 
vants, workmen,  and  others,  and  shall  from  time  to  time  discontinue 


494  WATTS  v.  SALTER,    tt.  V.  1860. 

the  employment  of  such  persons,  or  suspend  and  remove  them,  and  re- 
engage or  employ  them  or  others  in  like  tnanner :  and  power  is  ako 
hereby  given  to  the  said  provisional  directors  for  the  time  being  to  enter 
into  all  such  contracts  and  agreements  as  they  shall  deem  advisable, 
for  the  making  of  surveys  and  estimates  for  the  execution  of  the  works 
now  contemplated,  or  any  part  or  parts  thereof,  and  also  for  the  con- 
struction and  execution  of  the  same  works,  or  any  part  or  parts  thereof, 
in  the  event  of  an  act  or  acts  of  parliament  being  obtained,  or  for  any 
other  purposes  which  they  may  deem  necessary  in  reference  to  all  or  any 
of  the  purposes  aforesaid,  or  in  order  to  forward  the  said  undertaking, 
not  being  in  contravention  of  any  of  the  provisions  relating  to  railways, 
contained  in  the  act  passed  in  the  eighth  year  of  the  reign  of  Her  Majesty, 
Queen  Victoria,  intituled  <  An  act  for  the  registration,  incorporation,  and 
regulation  of  joint-stock  companies  :'  and,  further,  the  said  provisional 
directors  shall  be  at  liberty,  and  have  full  power,  to  enter  into  any  bargains, 
^.Q_  *con tracts,  engagements,  or  agreements,  with  landowners,  rati- 

-*  way  or  canal  companies,  or  corporations,  or  with  the  promoters 
of  other  similar  or  competing  schemes  which  are  authorized  by  the  said 
last-mentioned  act,  and  may  in  the  judgment  of  the  said  provisional 
directors  be  advisable  for  facilitating  the  obtaining  of  an  act  of  parliii- 
ment,  and  for  the  accomplishment  of  the  aforesaid  railway  communica- 
tion, or  any  part  or  parts  thereof,  or  for  carrying  into  effect  any  other 
arrangements  hereby  authorized  to  be  made ;  and  that  such  provisional 
directors  for  the  time  being  shall  be  at  liberty,  and  have  full  power,  to 
take  such  proceedings  in  parliament,  or  elsewhere,  as  they  may  deem 
expedient,  for  the  purposes  of  opposing  or  altering  the  provisions  of  any 
bill  or  bills  that  may  be  solicited  for  the  establishment  of  any  railway 
or  other  work  or  undertaking  which  may  in  their  judgment  interfere 
with  or  tend  to  defeat  the  accomplishment  of  the  said  proposed  railway 
communication,  or  to  affect  its  interests,  or  which  may  compete  there- 
with ;  and  to  make  or  support  such  application  or  applications  to  parlia- 
ment as  they  may  think  fit,  in  the  next  session  of  parliament,  or  in  any 
subsequent  session  or  sessions,  for  any  act  or  acts  to  carry  into  effect 
the  said  railway  communication  and  the  works  connected  therewith,  or 
any  part  or  parts  thereof,  and  to  fix  upon,  and  from  time  to  time  alter, 
vary,  or  extend  the  termini,  route,  course,  or  line  of  the  said  railway 
communication,  and  the  sites  or  spots  of  the  stations,  dcpSts,  and  works 
connected  therewith,  and  to  determine  whether,  and  how  far,  and  to 
what  extent,  the  said  undertaking  shall  be  carried  out,  deferred,  or 
abandoned,  and,  in  like  manner,  what  branches,  extensions,  or  junctions^ 
if  any,  to,  from,  or  with  the  said  main  railway  simll  form  a  part  of  the 
said  undertaking;  and,  in  case  the  first  act  to  be  obtained  in  relation  to 
the  said  undertaking  shall  authorize  the  construction  of  a  part  or  parts 
*4Qfi1  ^°^y  ^^  *^®  proposed  railway  ^communication  aforesaid,  with  the 

-*  respective  branches  thereof,  that  the  said  provisional  directors  for 
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the  time  being  Bhall  have  power  to  make  or  support,  in  any  subsequent 
sesaion  or  sessions,  such  application  or  applications  to  parliament  ag 
they  may  deem  advisable,  for  the  construction  of  the  remainder  of  the 
aforesaid  railway  communications,  or  any  part  or  parts  thereof,  and; 
generally  to  enter  into,  carry  on,  and  make  all  such  negotiations^ 
arrangements,  provisions,  contracts,  and  agreements,  and  to  make,  dc% 
and  execute  all  such  other  acta,  deeds,  matters,  and  things  whatsoever, 
in  relation  to  the  said  undertakipg,  and  to  the  application  or  applica- 
tions to  be  made  to  parliament  as  aforesaid,  as  they  the  said  provisional 
directors  for  the  time  being  shall  from  time  to  time  consider  expedient : 

«<  Twelfthly,  that  the  said  provisional  directors  for  the  time  being  shall 
have  full  power,  out  of  the  money  which  shall  come  to  their  hands  by 
way  of  deposit  or  payment  of  calls,  or  otherwise  in  relation  to  the  said 
undertaking,  to  pay  and  allow  all  such  fees,  costs,  salaries,  and  recom- 
penses to  bankers,  counsel,  solicitors,  engineers,  brokers,  and  other  per- 
sons who  may  be  employed  by  them  as  aforesaid,  or  who  may  h^ve  been 
already  employed  or  in  any  wise  engaged  in  relation  to  the  said  ui^der- 
taking,  as  they  shall  think  fit,  and  generally  to  apply  such  moneys  in 
and  towards  the  fulfilment  of  any  bargains,  engagements,  contracts, 
arrangements,  or  agreements  into  which  they  may  have  entered,  or  into 
which  they  are  hereby  empowered  to  enter  for  the  purposes  aforesaid, 
and  towards  the  costs  of  any  works  or  proceedings  connected  therewith, 
aiid  in  or  towards  the  soliciting,  supporting,  or  opposing  such  bill  ogr 
bills  in  parliament  as  are  hereinbefore  mentioned,  and  in  obtaining  th«i 
necessary  act  or  acts  for  carrying  out  the  aforesaid  railway  communicaf 
tipn,  or  any  part  or  parts  thereof,  and  generally  in  paying  and  r«407 
satisfying  all  other  *costs,  charges,  and  expenses  which  they  ^< 
may  sustain  or  incur,  or  which  may  have  been  already  sustained  or  i^^ 
curred,  in  relation  thereto,  or  otherwise,  under  and  by  virtue  of  th^ft 
presents : 

Thirteenthly,  that  the  moneys  which  shall  be  placed  to  the  credit  of. 
the  provisional  directors  for  the.  time  being,  shall,  in  the  first. pU^ 
(subject  to  the  deposit  to  be  made  in  the.  Court  of  Chanpery  as  afore^ 
said),  be  subject  and  liable  to  indemnify  and  save  harmless  the  provi- 
sional directors  for  the  time  being,  and  also  the  said  persons  parties 
hereto  of  the  second  part,  and  each  and  every  of  them,  their  and  each 
and  every  of  their  heirs,  executors,  and  administrators,  estates,  and 
effects,  from  and  against  all  losses,  costs,  charges,  damages,  penalties, 
contracts,  or  agreements,  which  they  or  any  or  either  of  them  respec- 
tively have  incurred,  suffered,  sustained,  expended,  or  become  subject 
or  liable  to,  or  entered  into,  or  shall  or  may  at  any  time  hereafter  incur, 
suffer,  sustain,  expend,  or  become  subject  or  liable  to,  or  cuter  into,  in 
respect  or  on  account  of  the  trusts,  directions,  and  provisions  herein 
contained  on  account  of  the  said  undertaking,  or  in  consequence  of  any 
act,  matter,  or  thing  done  or  to  be  done  by  them  respectively  in  relation 
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thereto,  by  virtue  of  their  respective  offices ;  and  also  that  thej  the  said 
present  and  fature  provisional  directors,  and  the  said  persons  parties 
hereto  of  the  second  part,  or  any  or  either  of  them,  their  or  any  or 
either  of  their  heirs,  executors,  or  administrators,  shall  in  no  case  be  an- 
swerable for  the  failure  of  any  banker  or  other  person  in  whose  hands 
any  of  the  moneys  subscribed  for  the  said  undertaking  shall  be  deposited, 
nor  for  any  other  loss  than  what  may  occur  by  means  of  their  respective 
wilful  default ;  nor  shall  any  of  them  be  answerable  or  accountable  for 
*4.Qftl  *°y  others  or  other  of  them,  but  each  for  himself  and  *his  own 
^  acts  and  deeds  only ;  and  the  said  provisional  directors  for  the 
time  being  shall  reimburse  the  said  present  and  future  provisional  direc- 
tors, and  the  said  persons  parties  hereto  of  the  second  part,  respectively, 
and  their  respective  heirs,  executors,  and  administrators,  with  and  out 
of  the  moneys  which  may  be  placed  to  the  credit  of  the  said  provisional 
directors  for  the  time  being,  under  the  provisions  herein  contained,  all 
and  every  such  losses,  costs,  charges,  damages,  and  penalties  as  herein- 
before are  mentioned  and  intended  to  be  provided  against : 

<<  Fourteenthly,  that  no  subscriber  for  any  share  or  shares  in  the  said 
undertaking  shall,  in  any  event,  or  under  any  circumstances  whatever, 
be  subject  or  liable  to  the  payment  of  any  larger  or  other  sum  or  sums 
of  money  than  what  he,  she,  or  they  shall  have  severally  subscribed : 

«  Fifteenthly,  that,  in  and  by  the  said  intended  act  or  acts  of  parlia- 
ment, it  shall  be  distinctly  and  clearly  provided  and  enacted  that  no  call 
shall  be  made  upon  the  subscribers  to  the  said  undertaking,  or  any  of 
them,  which  shall  exceed  the  sum  of  51,  upon  each  share  at  any  one 
time;  and  that  there  shall  always  be  an  interval  of  two  calendar  months 
at  the  least  between  any  two  calls ;  and  that,  in  the  same  act,  a  provi- 
sion shall  be  inserted  for  enabling  the  directors  to  be  thereby  appointed, 
to  pay  interest,  at  any  rate  not  exceeding  4Z.  per  cent,  per  annum,  in 
respect  of  the  deposit  and  call  paid  up  in  respect  of  every  share  in  the 
said  proposed  undertaking,  from  the  respective  days  on  which  such 
deposit  or  call  respectively  shall  have  been  paid,  and  from  thenceforth 
until  the  said  proposed  railway  communication  shall  be  completed  and 
opened  to  the  public, — such  interest  to  accrue  and  be  paid  at  such  times 
*4.QQ1  ^^^  places  as  the  directors  for  the  time  being  *appointed  by  the 
-*  said  recited  act  shall  appoint  for  that  purpose :  provided  always 
that  no  interest  shall  accrue  to  the  proprietor  of  any  share  upon  which 
any  call  shall  be  in  arrear  in  respect  of  such  share,  or  any  other  share 
to  be  holden  by  the  same  proprietor,  during  the  period  while  such  call 
shall  remain  unpaid : 

<«  Sixteenthly,  that  the  said  provisional  directors  hereby  appointed, 
or  to  be  appointed  in  pursuance  of  these  presents,  shall,  and  they  are 
hereby  authorized  to,  nominate,  either  out  of  their  own  body,  or  out  of 
such  subscribers  possessing  at  least  fifty  shares  in  the  said  undertaking. 
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the  first  directors  to  be  appointed  in  any  act  or  acts  of  parliament  to  be 
obtained  in  pursuance  of  these  presents : 

«  Seventeenthly,  that  in  the  event  of  the  act  or  acts  for  which  appli- 
cation shall  be  made  in  pursuance  of  these  presents  not  being  passed 
into  a  law,  each  of  the  said  several  persons  parties  hereto  of  the  first 
part,  and  their  several  and  respective  heirs,  executors,  administrators, 
and  assigns,  shall  and  will  well  and  truly  bear,  pay,  and  allow  and  dis- 
charge the  expenses  already  incurred,  or  hereafter  to  be  incurred,  rela- 
tive to  the  surveys  and  estimates  for  the  said  railway  and  other  works, 
counsers  and  solicitors'  fees,  costs,  travelling  expenses,  and  all  other 
costs  and  charges  of  every  description,  incident  to  the  proposed  under- 
taking, and  to  the  application  or  applications  to  parliament, — such  ex- 
penses, costs,  and  charges  to  be  computed  and  assessed  rateably  upon 
the  amount  of  the  several  deposits  in  respect  of  the  shares  or  sums 
taken  and  subscribed  by  each  of  the  said  several  persons  parties  to  these 
presents  of  the  first  part  respectively : 

"  And,  lastly,  it  is  hereby  agreed  and  declared  between  and  by  the 
parties  hereto,  that  the  said  J.  H.  Whiteway,  J.  L,  Scarbrough,  r^iccAA 
and  W.  R.  H.  Jordan,  their  *executors  and  administrators,  shall  *- 
be  the  trustees  for  enforcing  and  giving  effect  to  the  covenants  and  agree- 
ments herein  contained.    In  witness,"  &;c. 

This  subscription-contract  relates  to  the  above-mentioned  scheme  and 
prospectuses  as  varied  by  the  managing  committee  as  before  mentioned. 
The  said  provisional  directors  mentioned  in  the  said  indenture  are  the 
same  persons  as  constituted  the  said  managing  committee.  Each  of  the 
said  parties  to  the  said  indenture  of  the  second  part,  signed,  sealed,  and 
delivered  as  his  deed,  this  indenture. 

The  schedule  referred  to  in  the  said  indenture  was  a  schedule  then 
attached  to  it,  consisting  of  a  parchment  book,  of  which  every  two  con- 
secutive pages  were  divided  by  lines  into  ten  columns,  headed  respect- 
ively as  follows, — «  Subscriber's  christian  and  surname,  at  full  length," 
• — "Description," — "Place  of  abode," — "Usual  signature  of  subscriber," 
— "Amount  of  subscription," — "Number  of  shares," — "Amount  paid 
up," — "Seal," — "Date  of  signature," — "Witness." 

The  managing  committee  had  granted  an  extension  of  time  to  the 
plaintiff,  at  his  request,  for  the  execution  of  the  subscription-contract ; 
and  the  plaintiff,  during  the  extended  time,  duly  executed  the  same  on 
the  14th  of  November,  1845 ;  and  the  plaintiff  and  the  other  allottees 
who  executed  the  subscription-contract  in  respect  of  the  18,969  shares 
upon  which  the  deposits  had  been  paid,  inserted  in  the  said  schedule  the 
several  particulars  relative  to  their  subscription  required  by  the  heading 
of  the  schedule  to  such  subscription-contract :  and  the  plaintiff,  at  the 
time  of  signing  such  subscription-contract,  received  from  the  managing 
committee  scrip-certificates  for  twenty  shares  in  the  said  company,  in 
exchange  for  his  said  banker's  receipt. 
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*i^011  ^^^  defendant  also  executed  the  BubBcription-contracty  ^as  a 
^  subscriber  for  one  hundred  and  fifty  shares,  on  the  &th  of  De* 
cember,  1846. 

The  estimate,  as  originally  prepared  by  Mr.  Locke,  the  company's 
engineer,  for  deposit  with  parliament,  was  700,0002» ;  but,  in  conse- 
quence of  the  subscription^contract  not  having  been  signed  by  subscribers 
for  the  proportion  of  shares  required  by  the  standing  orders  of  the  houses 
of  parliament,  the  said  estimate  was,  upon  conference  with  the  committee, 
reduced  to  650,0002.,  by  proposing  to  construct  some  parts  of  the  rail- 
way with  single  lines,  which  had  been  intended  to  be  double  lines,  and 
by  striking  off  an  intended  branch  to  Cxediton ;  and  which  latter  esti- 
mate was  used,  as  required  by  the  standing  orders  of  the  house  of  com- 
n^ons,  in  the  application  to  parliament  hereinafter  mentioned. 

By  the  standing  orders  of  the  house  of  commons  applicable  to  the 
case  of  a  petition  for  leaye  to  bring  into  that  house,  in  the  session  of 
parliament  beginning  in  the  spring  of  the  year  1846,  a  bill  authorising 
the  construction  of  the  said  railway  described  in  the  said  indenture,  it 
was  required  that  a  plan  and  section,  and  duplicates  of  such  plan  and 
section,  and  also  a  book  of  reference,  should  be  deposited  for  public 
inspection  at  the  respective  oflSces  of  the  clerks  of  the  peace  for  the 
county  of  Devon  and  city  of  Exeter,  on  or  before  the  80th  of  Novem- 
ber, 1845 ;  which  plan  should  describe  the  line  or  situation  of  the  whole 
work,  and  the  lands  in  or  through  which  it  was  to  be  made,  maintained, 
yaried,  extended,  or  enlarged ;  and  which  section  should  show  the  sur- 
face of  the  ground  marked  on  the  said  plan,  and  the  intended  level  of 
the  proposed  work  referred  to  one  datum  line ;  and  which  book  of  refer- 
ence should  contain  the  names  of  the  owners,  lessees,  and  occupiers  of 
such  lands  respectively :  and  it  was  also  required  that  the  petition  for 
*^021  ^^^^  ^^^^  should  be  presented  ^within  fourteen  days  after  the  first 
-^  Friday  in  the  said  session  of  parliament ;  and  that,  before  the 
presentation  of  the  said  petition,  a  subscription  should  be  entered  into, 
under  a  contract,  to  three-fourths  of  the  amount  of  the  estimate,  and  a 
sum  equal  to  one-twentieth  of  the  amount  subscribed  in  the  said  contract 
should  be  deposited  with  the  Court  of  Chancery :  and,  by  the  standing 
orders  of  the  house  of  lords,  a  sum  equal  to  10  per  cent,  was  required 
to  be  deposited  with  the  Court  of  Chancery. 

Great  expenses  had  been  incurred  before  the  standing  orders  were 
complied  with :  the  engineers*  expenses  are  many  thousand  pounds. 

With  the  view  of  complying  with  the  standing  orders  of  the  houses 
of  parliament,  a  plan  and  section  and  a  book  of  reference  were  depo- 
sited at  the  office  of  the  clerk  of  the  peace  for  the  county  of  Devon,  on 
the  30th  of  November,  1845. 

The  number  of  shares  for  which  allottees  had  executed  the  subscrip- 
tion-contract, was  not  equal  to  the  number  of  shares  required  by  the 
standing  orders  of  the  house  of  commons ;  and  the  committee,  in  order 
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to  make  up  the  requisite  amoimt  of  subscription,  prooured  thirty-five 
persons,  the  majori^  of  whom  were  members  of  the  committee  (and  the 
defendant  was  one  of  them),  to  execute  the  subscription-contract,  pur- 
porting to  become  subscribers  for  certain  shares  respectively,  amounting 
in  the  whole  to  the  number  of  5230  shares,  and  representing  a  capital 
Qf  104,6002.,  and  to  have  paid  the  deposit  of  22.  2«.  upon  each  of  such 
shares :  and  such  thirty-five  persons  respectively  inserted  in  the  sche- 
dule the  several  particulars  in  relation  to  the  said  shares  as  was  required 
by  the  heading  of  the  said  schedule,  and  as  had  been  inserted  by  the 
plaintiff  and  the  other  persons  who  executed  such  subscription-  r^oM 
^contract:  and  the  said  subscription-contract  so  executed  was  ^ 
used  by  the  committee,  upon  the  application  to  parliament,  as  evidence 
of  a  compliance  with  the  said  standing  order, — the  said  subscription- 
contract  having  been  so  executed  by  the  defendant  and  the  said  thirty- 
fpur  other  persons  under  a  verbal  agreement  with  the  committee  that 
the  said  thirty-five  persons  should  not  be  required  to  pay  any  deposit 
er  to  become  subscribers  for  any  shares,  in  the  event  of  the  act  of  par- 
liament for  which  application  was  about  to  be  made,  not  being  obtained; 
and  the  said  defendant  and  thirty-four  other  persons  never  did  pay  any 
d^osit  or  other  sum  of  money  in  respect  of  such  5230  shares,  or  take 
up  any  of  such  shares. 

The  arrangement  before  mentioned,  under  which  the  said  thirty-five 
persons  executed  the  agreement,  was  unknown  to  the  public  and  the 
plaintiff. 

A  deposit  to  the  amount  required  by  the  said  standing  orders  to  be 
made  with  the  Court  of  Chancery,  was,  within  the  time  required  by  those 
orders,  made  by  the  said  managing-committee,  with  the  said  court,  out 
of  the  said  sum  of  41,7312.  I69.  paid  to  them  as  aforesaid. 

In  March,  1846,  the  managing-committee  presented,  in  due  time,  a 
petition  to  the  house  of  commons,  for  leave  to  bring  in  a  bill  for  making 
a  railway  conformable  to  the  petition  so  presented  by  them ;  and  such 
petition  was  iceferred  to  a  committee,  to  report  if  the  standing  orders  of 
the  house  had  been  complied  with ;  which  committee  reported  that  the 
standing  orders  had  not  been  complied  with,  in  respect  of  the  plans  re- 
quired to  be  deposited;  and  no  leave  was  given  to  bring  in  any  bill,  and 
in  fact  no  bill  was  presented  to  either  house  of  parliament. 

The  above  facts  having  been  proved,  the  lord  chief  justice  directed  the 
jury  as  follows : — "  Upon  the  *undisputed  facts  of  this  case,  the  r^rQA 
plaintiff  is  entitled  to  a  verdict  for  422.  It  is  proved,  and  not  ^ 
disputed,  among  other  facts,  that  the  plaintiff  subscribed  for  shares,  and 
executed  a  subscription-contract,  in  an  association  which  it  was  stated 
would  have  a  capital  of  700,0002.,  to  be  raised  by  85,000  shares  of  202., 
upon  each  of  which  shares  a  deposit  of  22.  28.  per  share  was  to  be  paid, 
and  that  the  subscribers  were  to  execute  a  subscription-contract,  aq4  of 
which  it  is  stated  in  the  prospectus  of  the  11th  of  October,  that  the  al- 
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lotment  of  shares  had  been  completed;  that  the  subscription-contract  was 
executed  by  the  plaintiff  on  the  14th  of  November,  the  deposit  on  his 
shares  having  been  previously  paid,  and  at  that  time  18,969  shares  only 
had  been  taken  up  by  the  allottees,  and  the  allotment  of  the  other  shares 
was  avoided  by  the  shares  not  having  been  taken  up  in  the  manner  re* 
quired,  within  the  time  limited  for  that  purpose ;  and  by  the  certificate 
registered  in  July,  1846,  it  is  stated  that  18,969  shares  was  the  number 
of  shares  which  had  been  issued  and  the  deposits  paid  upon.  Under 
these  circumstances,  the  project  to  which  the  plaintiff  subscribed  must  be 
considered  as  determined;  and  the  committee  were  not  authorized  to  go 
to  parliament  at  the  plaintiff's  expense;  and  under  the  circumstances 
stated  in  the  evidence,  the  execution  of  the  subscription-contract  by  the 
plaintiff  has  no  material  effect  upon  the  plaintiff's  right  to  a  verdict,  by 
reason  that  its  terms  were  applicable  to  the  concern  as  originally  pro- 
posed, of  86,000  shares,  which  were  never  taken  up  by  the  public. 
The  plamtiff,  therefore,  is  entitled  to  your  verdict  for  42Z." 

The  counsel  for  the  defendant  excepted  to  this  direction;  and  insisted 
that  his  lordship  ought  not  to  have  told  the  jury  that  the  plaintiff  was, 
upon  the  undisputed  facts  of  the  case,  entitled  to  a  verdict,  nor  that  the 
*'50'51  *^^^^®'^^  ^^  ^^  ^^  ^^^9  ^^  ^^^  ^  *^®  plaintiff  was  concerned,  by 
^  reason  that  18,969  shares  only  had  been  paid  upon,  and  that, 
under  such  circumstances,  the  managing  committee  were  not  authorized 
to  go  to  parliament  at  the  plaintiff's  expense ;  nor  that  the  said  indenture 
had  no  material  effect  upon  the  case,  by  reason  that  its  terms  were  ap- 
plicable to  the  concern  as  originally  proposed,  of  85,000  shares,  which 
were  never  taken  up  by  the  public ;  nor  that  the  terms  of  the  said  in- 
denture were  applicable  solely  to  the  concern  as  originally  proposed  or 
35,000  shares. 

The  jury  having  found  a  verdict  for  the  plaintiff,  damages  422.,  and 
jjadgment  having  been  entered  up  thereon,  the  defendant  brought  a  writ 
of  error ;  and  the  exceptions  were  now  argued  in  the  Exchequer  Cham- 
ber, before  Parke,  B.,  Patteson,  J.,  Coleridge,  J.,  Wightmai^,  J., 
Platt,  B.,  and  Erle,  J. 

Crowder  (with  whom  was  Montague  Smith)^  for  the  plaintiff  in  error. — 
The  lord  chief  justice  was  clearly  wrong  in  telling  the  jury  that  the 
facts  which  were  undisputed  at  the  trial,  necessarily  led  to  a  conclusion 
in  favour  of  the  plaintiff.  Apart  from  fraud, — and  none  was  suggested 
in  this  case, — where  there  has  been  a  deed  executed  by  the  plaintiff, 
empowering  the  directors  to  deal  with  the  funds,  money  had  and  re- 
ceived is  not  maintainable.  The  case  of  Wontner  r.  Shairp,  4  Com.  B. 
404  (E.  C.  L.  R.  56),  which  the  learned  judge  evidently  had  in  his  mind, 
turned  upon  the  question  whether  the  plaintiff  had  been  induced  to  part 
with  his  money,  and  to  execute  the  deed,  by  a  wilful  misrepresentation 
on  the  part  of  the  directors.     That  undoubtedly  is  a  very  strong  case ; 
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but  it  has  no  bearing  on  this.  [Erle,  J. — It  went  directly  *to  i-^^/x^ 
the  jury  on  the  ground  of  fraud  there.]  No  question  of  fraud  '■ 
arose  here ;  and  the  direction  of  the  learned  judge  put  the  deed  wholly 
out  of  consideration.  There  are  many  cases  which  show,  that,  in  the 
absence  of  fraud,  the  deed  must  regulate  the  application  of  the  money. 
Thus,  in  Garwood  v.  Ede,  1  Exch.  264,t  an  allottee  of  shares  in  a  rail- 
way company  provisionally  registered,  paid  a  deposit  of  21.  128.  6d. 
per  share,  and  signed  the  subscribers*  agreement,  which  gave  the  pro- 
Tisional  directors  power  to  carry  on  the  undertaking,  or  any  part  of  it, 
or  to  abandon  the  whole  or  any  part  of  it,  and,  out  of  the  moneys  which 
should  come  to  their  hands  by  way  of  deposit,  or  otherwise,  to  make  such 
deposits  or  investments  as  might  be  required  by  the  standing  orders  of 
parliament,  and  also  to  pay  salaries,  &c.,  and  also  the  costs  uf  obtaining 
acts  of  parliament,  and  generally  to  apply  such  moneys  in  paying  and 
satisfying  all  other  costs,  expenses,  or  liabilities  which  they  might  incur 
in  relation  to  the  undertaking.  The  scheme  proved  abortive,  and  the 
company  was  dissolved  under  the  provisions  of  the  9  &  10  Vict.  c.  28. 
In  an  action  to  recover  back  the  deposit, — it  was  submitted,  on  the  part 
of  the  defendant,  that  the  case  was  distinguishable  from  Walstab  v.  Spot- 
tiswoode,  15  M.  &  W.  501,t(a^  inasmuch  as  the  plaintiff  had  executed 
the  subscribers'  agreement,  which  precluded  him  from  maintaining  the 
action.  Pollock,  G.  B.,  was  of  that  opinion,  and  directed  a  verdict  for 
the  defendant.  Upon  a  motion  for  a  new  trial,  Parke,  B.,  said :  <<  The 
directors  are  empowered  to  go  on  with  the  undertaking,  or  any  part  of  it, 
and  to  employ  the  money  which  may  come  to  their  hands  <  in  paying  and 
'^'satisfying  all  costs,  charges,  and  expenses  or  liabilities,  which  r^cn^ 
they  might  sustain  or  incur  in  relation  to  the  undertaking,  or  ^ 
otherwise  in  pursuance  of  or  consistently  with  those  presents.'  So  that 
the  tfect  of  the  agreement  is,  that,  if  the  undertaking  went  on,  the 
money  was  to  be  deposited  under  the  standing  orders  of  parliament, 
but,  if  it  failed,  the  directors  were  empowered  to  dispose  of  it  in  pay- 
ment of  any  expenses.  Consequently,  there  never  was  a  time  when  this 
was  money  had  and  received  by  the  defendant  for  the  use  of  the  plain- 
tiff." So,  in  Clements  v.  Todd,  1  Exch.  268,t  t^e  plaintiff  signed  an 
application  for  shares  in  a  railway  provisionally  registered  :  the  applica- 
tion contained  the  usual  undertaking  to  sign  the  subscribers'  agreement 
and  parliamentary  contract,  when  required :  the  plaintiff  had  no  letter 
of  allotment,  but,  having  paid  the  deposit,  received  scrip-certificates  in 
the  usual  form,  stating  that  (<  the  subscribers'  agreement  and  parlia- 
mentary contract  had  been  signed  by  the  person  to  whom  the  certificate 
was  issued:"  the  plaintiff,  in  fact,  never  signed  either  the  subscribers' 
agreement  or  parliamentary  contract :  the  scheme  having  proved  abortive, 
the  plaintiff  brought  an  action  for  money  had  and  received,  to  recover 

(a)  Decided  mainly  on  the  authority  of  Nockelld  r.  Crosby,  3  B.  A  C.  8U  (E.  C.  L.  R.  ?ol  10), 
5  D.  A  R.  7$1  (B.  C.  L.  R.  vol.  16). 
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back  the  deposit ;  and  it  was  held  that  he  had  placed  himself  in  the 
same  situation  as  if  he  had  signed  the  subscribers'  agreement  and  par- 
liamentary contract,  and  could  not  recover.  Vane  v.  Cobbold,  1  Ezch. 
799,t  is  almost  identical  with  the  present  case.  There,  in  an  action  by 
an  allottee  of  a  railway  company,  for  the  recovery  of  his  deposit,  it  ap- 
peared that  the  company  issued  a  prospectus  which  stated  the  capital  to 
consist  of  60,000  shares  of  25L  each,  and  the  plaintiff,  after  having  paid 
^r^fisn  ^^  deposit,  executed  the  subscribers'  agreement,  which  contained 
-*  *the  usual  terms  as  to  the  disposition  of  the  deposits :  at  the 
time  when  the  plaintiff  executed  the  deed,  the  deposits  upon  18,160 
shares  only  had  been  paid,  although  85,000  shares  had  been  allotted, 
which  fact  was  not  communicated  to  him :  and  it  was  held,  that  the 
withholding  of  the  above  fact  did  not  amount  to  such  a  fraud  as  to  avoid 
the  deed,  and  that  the  plaintiff  was  not  entitled  to  recover  back  his  de- 
posit. None  of  these  cases  had  been  decided  at  the  time  this  cause  waa 
tried,  except  Wontner  v,  Shairp.  In  Jones  v.  Harrison,  2  Exch.  52,t  in 
an  action  by  an  allottee  of  a  railway  company  for  the  recovery  of  his  de- 
posit,— the  project  having  been  abandoned, — it  appeared  that  the  shares 
had  been  allotted  to  him  upon  the  terms  of  the  following  letter  of  allot- 
ment,— <<  The  directors  assume  the  right  to  carry  out  their  intentions 
by  the  adoption  of  all  such  measures  as  they  may  deem  requisite  for 
obtaining  the  necessary  parliamentary  powers  to  form  a  company  for 
the  construction  of  the  entire  railway,  or  any  part  of  it,  with  such 
branches,  extensions,  or  alterations  as  they  may  find  expedient,  and  to 
apply  the  amount  paid  for  deposits,  in  discharge  of  any  liabilities  incur- 
red by  them  under  the  general  powers  vested  in  them  for  the  prosecu- 
tion of  the  undertaking.  A  subscribers'  agreement  and  parliamentary 
contract,  in  such  form  and  with  such  powers  as  the  committee  may  think 
necessary,  will  be  prepared,  and  lie  at  the  company's  offices  for  signa- 
ture :"  and  it  was  held,  that,  upon  the  true  construction  of  this  letter  of 
allotment,  the  directors  had  authority  to  lay  out  the  deposits  in  such 
necessary  expenses  as  had  been  incurred  by  them  in  the  prosecution  of 
the  scheme,  and,  all  the  deposits  having  been  so  expended,  that  the 
*^0Q1  P^^'^^^^  ^^^  ^^^  entitled  '^'to  recover.  Jarrett  v.  Kennedy,  6 
-*  Com.  B.  319  (E.  C.  L.  R.  vol.  60),  is  also  an  authority  to  show 
that  the  proper  question  has  not  been  presented  to  the  jury  in  this 
case. 

Kinglakcy  Serjt.  (with  whom  was  Oreenwood)^  for  the  defendant  in 
error. — The  plaintiff  below  was  entitled  to  recover,  there  having  been  a 
total  failure  of  the  consideration  upon  which  he  paid  the  deposit.  The 
question  is,  what  was  the  real  contract  between  the  plaintiff  and  the 
provisional  directors  of  the  proposed  company.  The  plaintiff,  on  the  24tb 
of  September,  1845,  in  a  letter  in  the  form  directed  by  a  prospectus 
published  in  that  month,  applied  for  an  allotment  of  fifty  shares  in  a 
scheme  such  as  that  described  in  the  prospectus,  that  is,  with  a  capital 
of  600,000;.  in  80,000  shares  of  202.  each.    On  the  8th  of  October,  the 
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managing-committee  determined  to  increase  the  capital  to  700,0001.,  and 
the  number  of  shares  to  85,000.  On  the  9th,  the  plaintiff  received  an 
intimation  that  twenty  shares  had  been  allotted  to  him, — no  reference 
being  made  in  the  letter  to  him  of  the  altered  amount  of  capital.  The 
plaintiff  was  thus  led  to  believe  that  ho  was  to  have  twenty  shares  al- 
lotted to  him  in  such  a  scheme  as  before  advertised.  On  the  9th  of  Oc- 
tober, therefore,  there  was  a  condition  to  pay  on  the  16  th,  in  default  of 
which  the  allotment  was  to  be  void,  and  the  shares  otherwise  disposed 
of.  It  has  been  decided  that  an  application  for  shares,  if  not  responded 
to  in  the  terms  of  the  application,  does  not  constitute  a  binding  contract 
between  the  parties :  Wontner  v.  Shairp,  4  Com.  B.  404  (E.  G.  L.  R.  vol. 
56),  Yollans  v.  Fletcher,  1  Exch.  20.t  On  the  10th  of  October,  there 
came  a  further  prospectus,  which  stated  that  the  allotment  of  shares  was 
^completed,  and  that  the  letters  had  that  day  been  posted.  On  r^f'-tr^ 
the  20th,  for  the  first  time,  an  act  was  done  by  the  plaintiff  from  ^ 
which  a  contract  could  be  inferred, — ^he  paid  the  deposit  upon  the  shares 
allotted  to  him  :  and  this  could  only  give  rise  to  a  contract  according  to 
the  terms  of  the  letter  of  allotment :  Willey  v.  Parratt,  8  Exch.  211  ;t 
Chaplin  v.  Clarke,  4  Exch.  403.t  [Parkb,  B. — The  question  is,  whe- 
ther the  plaintiff  can  recover  back  the  deposit,  after  having  executed  the 
deed, — his  execution  not  having  been  obtained  by  fraud, — by  which  he 
has  agreed  that  the  provisional  directors  may  do  what  they  like  with  the 
money.]  The  deposit  was  paid  upon  the  faith  of  the  assertion  by  the 
directors  that  the  plaintiff  was  to  have  shares  in  a  concern  in  which  there 
were  85,000  shares  actually  allotted,  and  that  each  of  the  allottees  should 
pay  2/.  2«.  towards  the  exigencies  of  the  undertaking.  The  scheme 
so  constituted  never  in  fact  had  any  existence.  The  total  number  of 
shares  taken  up  by  the  allottees,  and  upon  which  the  required  deposit 
had  been  paid,  was  about  19,000  only.  [Pabke,  B. — The  deed  autho- 
rizes the  appropriation  of  the  money  to  the  purposes  of  the  railway.  The 
plaintiff  was  bound  by  that  deed,  unless  he  can  impeach  it  on  the  ground 
of  fraud.]  The  deed  which  the  plaintiff  executed,  was  only  applicable 
to  the  undertaking  which  he  contemplated  subscribing  to.  The  deed 
must  be  construed  with  reference  to  the  contract  which  had  been  entered 
into.  The  plaintiff,  by  signing  the  deed,  gave  the  directors  no  authority 
to  apply  the  money  to  any  other  scheme  than  one  which  was  to  go  to 
parliament  with  a  subscribed  capital  of  700,000Z.  [Coleridge,  J. — The 
undertaking  is  fully  described  in  the  deed  itself.  Why  construe  it  with 
reference  to  the  previous  parol  contract?  *Parke,  B. — There  r*r|-« 
is  no  provision  that  the  capital  shall  amount  to  a  given  sum  before  ^ 
the  provisional  directors  can  apply  the  money  subscribed.]  There  is  an 
express  finding  here,  that  the  deposits  were  not  paid  upon  all  the  shares 
subscribed.  [Parke,  B. — That  signifies  nothing.  Coleridoe,  J. — 
Do  you  contend,  that,  so  long  as  the  deposit  upon  a  single  share  remains 
unpaid,  the  directors  have  no  power  to  deal  with  the  fund  ?]  It  is  so 
contended.    Wontner  v.  Shairp,  4  Com.  B.  404  (E.  C.  L.  B.  vol.  56),  is  the 
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only  case  that  is  materiallj  applicable.  There  the  plaintiff  nndertooky 
in  his  application  for  shares,  to  accept  a  certain  number,  or  such  less 
number  as  the  provisional  committee  might  appropriate  to  him,  subject 
to  the  regulations  of  the  company^  to  sign  the  necessary  legal  documents, 
and  to  pay,  when  required,  the  deposit  thereon.  Upon  the  trial  of  an 
action  brought  to  recover  back  the  deposit  paid,  on  the  ground  of  fraud 
and  failure  of  consideration,  Erlb,  J,,  told  the  jury  that  the  plaintiff 
If  as  entitled  to  a  verdict,  if  the  defendant  knowingly  made  a  false  repre- 
sentation, which  was  a  material  inducement  to  the  plaintiff  to  pay  the 
deposit :  and  this  direction  T^as  upheld  by  the  court*  Wilde,  G.  J.,  in 
delivering  the  judgment  of  the  Court  of  Common  Pleas  in  that  case, 
said  :(a)  «  The  plaintiff,  having  asked  for  shares  in  a  practicable  scheme, 
received  shares  in  a  scheme  that  was  impracticable,  and  which  was  ren- 
dered so  by  the  act  of  the  company,  in  refusing  to  allot  more  than  58,000 
shares,  although  more  than  the  whole  120,000  had  been  applied  for  by 
responsible  parties.  That  which  was  allotted  not  being  in  truth  that 
which  the  plaintiff  had  asked  for,  ho  was  not  bound  to  take  it."  In  the 
last  case  upon  the  subject, — Ashpitel  v,  Sercombe,  5  Exch.  147,t  19 
Law  Journ.  N.  S.  Exch.  82,  it  was  held  that  an  allottee  of  shares  in  an 
undertaking  '''for  the  formation  of  a  railway,  which  afterwards 
proves  abortive,  and  is  abandoned,  without  fraud  or  misconduct, 
may  maintain  an  action  for  money  had  and  received  against  a  member 
of  the  committee  of  management,  to  recover  back  the  amount  of  his  de- 
posit paid  to  the  credit  of  such  committee,  unless  it  can  be  shown  that 
he  has  consented  to  or  acquiesced  in  the  previous  application  of  the 
money  by  the  committee  to  the  purpose  of  the  undertaking ;  and  it  is  for 
the  defendant  to  prove  such  consent  or  acquiescence. 
CrowdeVj  in  reply,  was  stopped  by  the  court. 

Parke,  B. — I  am  of  opinion,  and  all  my  learned  brothers  agree  with 
me,  that  the  judgment  in  this  case  must  be  reversed,  and  a  venire  de 
novo  awarded.  Whether  the  jury  would  have  been  warranted  in  finding 
fraud,  if  all  the  facts  had  been  submitted  to  them,  it  is  unnecessary  to 
say.  Wontner  v.  Shairp  proceeded  entirely  on  the  ground  of  fraud, — 
Erle,  J.,  having  told  the  jury  that  the  plaintiff  was  entitled  to  a  ver- 
dict, if  the  defendant  knowingly  made  a  false  representation  which  was 
a  material  inducement  to  the  plaintiff  to  pay  the  deposit :  and  the  court 
thought  that  direction  correct.  Here,  the  question  of  fraud  was  not 
submitted  to  the  jury  at  all :  but  it  was  contended,  that,  upon  the  state 
of  facts  existing  before  the  execution  of  the  subscription-contract,  the 
money  was  paid  upon  a  consideration  which  had  failed.  It  is  unneces- 
sary to  say  how  the  case  would  have  stood  if  no  deed  had  been  executed ; 
for,  it  is  clear  that  the  plaintiff,  by  executing  the  deed,  authorized  the 
committee  to  dispose  of  the  money  in  the  manner  thereby  contemplated ; 
and,  if  the  powers  given  to  the  committee  by  the  deed  were  bond  fide 
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executed,  the  plaintiff  could  not  complain  of  their  exercise  of  ^^  .^  ^ 
'*'them.  The  lord  chief  justice  thought  that  this  deed  did  not  ^ 
apply  to  the  scheme  upon  which  the  plaintiff  paid  his  money.  But  we 
are  all  of  opinion  that  the  deed  must  be  looked  at  by  itself.  Its  termis 
are  express.  It  states  that  the  plaintiff,  amongst  odiers,  agreed  to  sub- 
scribe certain  sums  for  the  purpose  of  making  and  maintaining  the  raO- 
way  in  question,  with  power  for  the  provisional  directors  to  alter  and 
vary  the  termini,  &c.,  and  to  make  application  to  parliament  for  such 
purposes  as  they  should  think  fit.  Then  there  is  a  provision  that  a 
capital  not  exceeding  700,0002.  shall  be  raised  (not  that  it  shall  amount 
to  that  sum), — that  the  deposits  shall  be  paid  in  a  given  manner, — and 
that  the  money  so  raised  shall  be  subject  to  the  disposal  and  control  of 
the  directors.  And  the  eleventh  clause  of  the  deed  provides  that  the 
provisional  directors  shall  have  power  to  take  such  measures  as  they 
may  deem  expedient,  to  carry  the  undertaking  into  effect,  and  gives 
them  most  extensive  powers  as  to  the  applying  to  parliament,  and  gene- 
rally for  the  disposal  of  the  funds  of  the  company  to  the  furtherance  of 
the  undertaking.  The  plaintiff,  having  executed  that  deed,  has  agreed, 
under  his  hand  and  seal,  that  the  provisional  directors  shall  do  all  that 
is  therein  contained;  and  by  that  deed  he  is  bound,  unless  he  was  in- 
duced by  fraud  or  misrepresentation  to  execute  it.  The  question  of 
fraud  was  not  left  to  the  jury.  It  has  been  contended,  that  the  directors 
had  no  power  under  the  deed  to  deal  with  any  part  of  the  money  until 
the  whole  amount  had  been  subscribed.  I  do  not,  however,  agree  in 
that  construction.  If  such  had  been  the  plaintiff's  intention,  he  should 
have  taken  care  not  to  execute  a  deed  which  did  not  express  it.  No 
such  express  stipulation  is  to  be  found  on  the  face  of  the  deed ;  and 
none  can  be  implied. 


'''For  these  reasons,  we  are  unanimously  of  opinion  that  the 
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lord  chief  justice  was  wrong  in  the  direction  which  he  gave  to 
the  jury,  and,  consequently,  that  there  must  be  a 

Venire  de  novo. 
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JONES  V.  HUTCHINSON.    Jm.  14. 

A  deelantfoii  tflM0d|  thftiy  in  eoDBidermtioo  «hat  the  iteiniiff  wovld  iMke  for  Ihe  defeadsnt  neb 
A  iiiimber  of  aerometen  as  the  defendant  shovild  from  lime  to  time  reqaire,  and  would  deli?er 
the  lame  when  completed,  the  defendant  promiaed  to  aeoept  and  to  pay  for  the  same ;  that  the 
defendant  required  the  plaintiff  to  make  1000  aerometers ;  that  the  plaintiff  did  make  600, 
and  was  readj  and  willing  to  deliver  them,  and  was  readj  to  eomplete  the  other  600  within 
a  reasonable  time  {  but  that  the  defendant  reftised  to  aeoept  or  to  paj  for  anj  part  of  those 
made,  and  discharged  the  plaintiff  from  continuing  the  mannfaotore  of  the  residue. 

At  the  trial,  proof  was  given,  that  the  defendant  had  ordered  2000  aerometers,  that  300  had  been 
delivered  and  paid  for,  and  that  the  plaintiff  had  prepared  materials  for  making  the  rest^ 
but  that  the  defendant  had  discharged  him  from  so  doing. 

The  variance  being  objected  to  at  the  trial,  the  lord  chief  Justice  allowed  the  plabtiff  to  amend 
his  declaration,  by  stating  the  contract  in  conformity  with  the  proof,  unless  the  defendant's 
attorney  would  produce  an  affidavit  that  the  defendant  would  be  prejudiced  in  his  defence  by 
such  amendment : — Held,  that  the  amendment  was  warranted  by  the  3  A  4  WDL  4,  c.  42,  s.  23. 

Where  the  opposite  party  waives  his  right  to  have  an  amendment  formerly  made  at  the  time,  it  is 
enough  that  it  is  made  within  a  reasonable  time, — within  the  time  allowed  for  moving^ — pro* 
Tided  the  amendment,  when  made,  is  in  accordance  with  the  judge's  note. 

An  affidavit  of  the  defendant's  attorney  stated,  that  he  was  taken  entirely  by  surprise  by  reason  of 
the  amendment  being  permitted  to  lit  the  evidence  given  of  an  order  for  2000  aerometers ;  and 
that,  had  the  declaration  originally  been  framed  as  amended,  he  would  have  been  able  to  show 
that  such  an  order  could  not,  from  the  nature  of  the  article,  have  been  given : — Held,  not  an  "  affi- 
davit of  surprise,"  or  sufficient  to  show  that  the  defendant  eoold  have  been  prejudiced  in  his 
defenee  by  tiie  amendments 
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Assumpsit.  The  declaration  stated,  that,  on  the  Ist  of  January, 
1845,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
Would  ^manufacture  and  make  for  him  certain  chattels,  to  wit,  r^i-^f^ 
such  a  number  of  aerometers  as  the  defendant  should  from  time  ^ 
require  to  be  made,  at  and  for  certain  reasonable  prices  to  be  paid  by 
the  defendant  to  the  plaintiff  in  that  behalf,  and  would  deliver  the 
same  to  or  for  the  defendant,  when  completed,  and  when  required  by 
the  defendant  so  to  do,  the  defendant  promised  the  plaintiff  to  accept 
the  said  chattels  of  the  plaintiff  when  so  manufactured  and  made,  and 
pay  him  for  the  same  the  reasonable  prices  aforesaid.  Averment, 
that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  defendant 
required  the  plaintiff  to  make  divers,  to  wit,  one  thousand,  aerometers, 
in  pursuance  of  his  said  promise ;  and  that  the  plaintiff,  confiding  in  the 
said  promise  of  the  defendant,  did  afterwards,  and  within  a  reasonable 
and  proper  time  in  that  behalf,  to  wit,  on  the  day  and  year  aforesaid, 
fnanufacture  and  make  part  of  the  said  aerometers  so  ordered^  to  wit,  five 
hundred,  and  was  then,  and  within  a  reasonable  time  in  that  behalf,  ready 
and  willing  to  deliver  the  same  to  or  for  the  defendant,  and  then,  to  wit,  on 
the  day  and  year  aforesaid,  in  part  manufactured  and  made  the  remainder, 
to  wit,  five  hundred  others  of  the  said  aerometers  so  ordered  as  aforesaid, 
and  was  then  ready  and  willing  to  complete  the  same  within  a  reasonable 
time  in  that  behalf  for  the  defendant,  according  to  the  said  promise, 
* — of  all  which  the  defendant  then  had  notice ;  yet  that  the  de- 
fendant, not  regarding  his  said  promise,  did  not  nor  would  accept 
the  said  aerometers  so  made  as  aforesaid,  or  any  part  thereof,  nor  did 
nor  would  ho  pay  for  the  same,  or  any  part  thereof,  within  the  reasona- 
ble times  aforesaid,  the  same  amounting  to  a  large  sum,  to  wit,  800/.,  or 
any  part  thereof,  but  then,  and  on  the  day  and  year  aforesaid,  and  be- 
fore a  reasonable  time  had  elapsed  for  the  plaintiff  to  complete  the 
remainder  of  the  said  aerometers,  wholly  refused  to  accept  or  pay  for 
the  said  aerometers  so  made,  or  any  or  either  of  them,  or  to  accept  or 
pay  for  any  other  aerometers  or  aerometer  to  be  manufactured  or  made 
by  the  plaintiff,  and  gave  the  plaintiff  notice,  and  required  him,  to  cease 
from  making  the  residue  of  the  said  aerometers  which  were  then  in  the 
course  of  being  made,  and  wholly  discharged  him  from  continuing  the 
manufacture  thereof;  whereby  the  plaintiff  had  lost  divers  great  gains 
which  he  might  and  otherwise  would  have  made  from  the  completion  of 
the  said  agreement  by  the  defendant  as  aforesaid,  and  divers  large 
quantities  of  labour  and  materials  which  the  plaintiff  bestowed  and  em- 
ployed in  the  manufacture  of  the  said  aerometers,  became  and  were 
wholly  lost  and  useless  to  the  plaintiff. 

The  declaration  also  contained  the  common  counts* 

The  defendant  pleaded,  amongst  other  pleas,  non  assumpsit. 

The  cause  was  tried  before  Jbrvis,  0.  J.,  at  the  sittings  in  Middlesex 
after  last  Michaelmas  term,  when  the  plaintiff  called  a  witness  named 
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Barton,  a  workman  in  the  plaintiff's  employ,  who  stated  that  the  de- 
fendant had  ordered  the  plaintiff  to  make  for  him  two  thousand  aerome- 
ters according  to  a  model  produced  by  him ;  and  that,  in  pursuance  of 
that  order,  about  three  hundred  were  made,  and  materials  provided  for 
a  great  many  more;  that  these  three  hundred  had  been  delivered, 
*^1  ft1  *^^^  V^^^  f^^ '  ^^^  ^^^^  ^^®  defendant  refused  to  accept  or  to  pay 
-'  for  the  remaining  seventeen  hundred. 

On  the  part  of  the  defendant,  it  was  insisted  that  there  was  a  variance 
between  the  declaration  and  the  proof;  inasmuch  as  the  declaration 
alleged  a  contract  to  make  one  thousand  aerometers,  and  that  the  plain- 
tiff had  made,  and  was  willing  to  deliver j  a  portion  of  them,  but  that  the 
defendant  refused  to  accept  them ;  whereas,  the  proof  was  of  a  delivery 
of  party  and  a  refusal  to  accept  the  residue. 

The  plaintiff's  counsel  thereupon  asked  to  be  allowed  to  amend  his 
declaration,  under  the  statute  S  &  4  W.  4,  c.  42,  s.  23,  by  making  it 
accord  with  the  proof.  This  was  opposed  on  the  part  of  the  defendant, 
on  the  ground  that  it  would  totally  alter  the  defendant's  position ;  for 
that,  reading  the  declaration  in  its  original  state,  no  one  would  suppose 
that  the  case  was  one  which  was  to  be  taken  out  of  the  operation  of  the 
statute  of  frauds  by  proof  of  a  part  delivery,  and  so  the  defendant 
would  be  deprived  of  his  defence. 

The  lord  chief  justice  proposed  that  the  trial  should  be  postponed, 
upon  the  production  of  an  a£Sdavit  showing  that  the  defendant  was  pre- 
judiced in  his  defence  by  the  amendment  which  was  asked  for.  The 
defendant's  attorney  not  being  prepared  to  do  this,  his  lordship  allowed 
the  amendment, — ^which  it  was  agreed  should  be  made  in  the  course  of 
the  afternoon. 

The  defence  was,  that  the  order  had  been  given  by  the  defendant,  not 
for  himself  individually,  but  on  account  of  a  gas-company,  which  had 
proved  abortive.  The  defence,  however,  failed :  and  a  verdict  was  found 
for  the  plaintiff,  damages  150Z. 

Eight  days  after  the  trial,  the  plaintiff's  attorney  delivered  to  the 
defendant's  attorney,  the  following  amended  count : — 

«  For  that  whereas,  heretofore,  to  wit,  on  the  1st  of  *  Janu- 
ary, 1845,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  manufacture  and  make  for  him  certain  chattels,  to  wit, 
two  thousand  aerometers,  at  and  for  certain  reasonable  prices  to  be  paid 
by  the  defendant  to  the  plaintiff  in  that  behalf,  and  would  deliver  the 
same  to  or  for  the  defendant  when  completed,  and  when  required  by  the 
defendant  so  to  do,  the  defendant  promised  the  plaintiff  to  accept  the 
said  chattels  of  the  plaintiff,  when  so  manufactured,  and  pay  him  for  the 
same  the  reasonable  prices  aforesaid:  And  the  plaintiff  avers,  that, 
afterwards,  to  wit,  on,  &c.,  the  defendant  required  the  plaintiff  to  make 
the  said  aerometers  in  pursuance  of  his  said  promise;  and  the  plaintiff, 
.<K)nfiding  in  the  said  promise  of  the  defendant,  did  afterwards,  and 
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within  a  reasonable  and  proper  time  in  that  behalf,  to  wit,  on,  ftc, 
aforesaid,  manufacture,  make,  and  complete  part  of  the  said  aerometers, 
to  wit,  three  hundred  thereof,  and  was  then,  and  within  a  reasonable  time 
in  that  behalf,  ready  and  willing  to  deliver  the  same  to  or  for  the  de- 
fendant, and  then,  to  wit,  on,  &c.,  aforesaid,  in  part  manufactured  and 
made  the  remainder,  to  wit,  one  thousand  seven  hundred  other  of  the 
said  aerometers,  and  was  then  ready  and  willing  to  make,  manufacture, 
and  complete  the  said  remainder  of  the  said  aerometers,  within  a  rea- 
sonable time  in  that  behalf,  for  the  defendant,  according  to  his  said  pro- 
mise,—of  all  which  the  defendant  then  had  due  notice :  And  the  plain- 
tiff further  saith,  that,  although  afterwards,  and  after  the  said  part  of 
the  said  aerometers  had  been  so  manufactured,  made,  and  completed  as 
aforesaid,  and  before  the  breach  of  the  said  promise  of  the  defendant 
hereinafter  mentioned,  and  long  before  the  commencement  of  this  suit, 
to  wit,  on,  &c.,  aforesaid,  and  on  divers  other  days  between  that  day  and 
the  commencement  of  this  suit,  he,  the  plaintiff,  delivered  to  the  defend- 


ant, and  the  defendant  then  accepted  and  received  of  and  '^'from 
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the  plaintiff,  the  said  aerometers  so  manufactured,  made,  and 
completed  as  aforesaid,  and  although  the  defendant  did  then  pay  to  the 
plaintiff  divers  large  sums  of  money,  amounting,  to  wit,  to  500Z.,  as 
and  for  the  price  of  the  said  aerometers  so  manufactured,  made,  and 
completed  as  aforesaid :  Yet  the  defendant,  not  regarding  his  said  pro- 
mise, afterwards,  and  long  before  the  commencement  of  this  suit,  and 
before  a  reasonable  time  had  elapsed  for  the  plaintiff  to  manufacture, 
make,  and  complete  the  said  remainder  of  the  said  aerometers,  to  wit, 
on,  &c.,  wholly  refused  to  accept  or  pay  for  the  said  remainder  of  the  said 
aerometers,  and  then  gave  the  plaintiff  notice,  and  required  him,  to 
cease  from  manufacturing,  making,  and  completing  the  said  remainder 
of  the  said  aerometers,  and  then  wholly  discharged  him  from  continuing 
the  manufacture,  making,  and  completion  thereof;  whereby  the  plaintiff 
hath  lost  divers  great  gains  which  he  might,  and  otherwise  would,  have 
made  from  the  completion  of  the  said  agreement  by  the  defendant  as 
aforesaid ;  and  divers  large  quantities  of  labour  and  materials,  which  the 
plaintiff  bestowed  and  employed  in  manufacturing  the  said  remainder 
of  the  aerometers,  became  and  were  wholly  lost  and  useless  to  the 
plaintiff." 

Montague  Chambers  now  moved  for  a  new  trial,  on  the  ground  that  the 
amendment  had  been  improperly  allowed :  and  that  the  plaintiff  had  not 
availed  himself  in  due  time,  of  the  permission  given  him  to  amend.  He 
produced  an  affidavit  of  the  defendant's  attorney,  who  deposed  that  the 
cause  was  tried  on  the  5th  of  December  last,  and  that,  although  it  was 
agreed  that  the  proposed  amendment  should  be  put  in  proper  form  in 
the  course  of  the  afternoon,  the  amended  count  was  not  delivered  to  him 
by  the  plaintiff's  attorney  until  *the  12th ;  that,  in  order  to  sup- 


port the  first  count  of  the  declaration  as  framed  at  the  trial,  the 
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deponent  was  infoi^med  and  belieyed  that  it  was  necessary  for  the  plain- 
tiff to  prove  a  general  order  for  the  manufacture  of  aerometers ;  that 
he  had  no  conception  that  such  alteration  of  the  declaration  as  that  per- 
mitted by  the  lord  chief  justice  at  the  trial,  would  have  been  allowed  to 
be  made ;  that  he  was,  as  the  attorney  for  the  defendant,  taken  entirely 
by  surprise  by  reason  of  the  amendment  being  permitted,  to  fit  the  evi- 
dence given  by  the  witness.  Barber,  of  an  order  for  two  thousand  aero- 
meters; and  that,  had  the  declaration  originally  been  framed  as  amended, 
he  would  have  been  able  to  show  that  such  an  order  could  not,  from  the 
nature  of  the  article,  have  been  given. 

It  is  impossible  to  read  the  declaration  in  its  original  state,  and  as 
amended,  without  seeing  that  the  whole  character  of  the  contract  is 
changed  by  the  amendment,  and  that  the  defendant  must  necessarily 
have  been  thereby  prejudiced  in  his  defence.  As  it  originally  stood, 
the  plaintiff  could  only  have  supported  the  declaration  by  proving  a 
contract  in  writing.  The  substitution  of  an  entirely  different  contract, 
to  be  sustained  by  a  different  sort  of  proof,  clearly  is  not  within  the 
contemplation  of  the  statute.  [JsKVis,  C.  J. — The  statute  is  to  be  con- 
strued most  liberally,  seeing  that  the  plaintiff  can  have  but  one  count 
upon  the  contract.]  Giving  the  statute  the  largest  and  most  liberal 
construction,  an  amendment  which  starts  an  entirely  new  case,  is  not 
within  its  purview.  [Maulb,  J. — The  amendment  is  to  be  one  which  is 
not  <<  material  to  the  merits  of  the  case,"  and  one  by  which  the  defend- 
ant <(  cannot  have  been  prejudiced  in  his  defence."  The  merits  here 
were,  whether  the  defendant  had  improperly  refused  to  accept  aerometers 
^-QQ^  which  he  had  contracted  *with  the  plaintiff  to  make  for  him.  I 
^  think  the  amendment  was  in  a  particular  which  clearly  was  not 
material  to  the  merits.] 

The  statute  requires  that  the  amendment  be  made  forthwith.  The 
proposed  amendment  here  was,  by  striking  out  a  few  words,  and  adding 
a  few ;  and  it  was  agreed  that  it  should  be  formally  made  in  the  course 
of  the  afternoon.  It  now  turns  out  that  the  amended  count  was  not 
communicated  to  the  defendant's  attorney  until  a  week  after.  [Jervis, 
0.  J. — It  was  late  in  the  afternoon  when  the  discussion  took  place :  the 
amendment  could  not  be  made  on  the  instant.]  At  all  events,  it  should 
have  been  made  before  the  jury  gave  their  verdict.  If  the  amendment 
is  one  which  requires  such  a  delay,  and  which  cannot  be  made  without 
the  aid  of  a  special  pleader,  it  obviously  is  not  such  a  one  as  the  statute 
contemplated.  [Jervis,  C.  J. — The  amended  count  is  precisely  what 
Mr.  Hawkins  at  the  time  suggested.  Cresswell,  J. — Where  the  de- 
fendant waives  his  right  to  have  the  amendment  formally  made  at  the 
time,  it  is  enough  that  it  is  made  within  a  reasonable  time, — within  the 
time  allowed  for  moving, — provided  the  amendment,  when  made,  is  in 
accordance  with  the  judge's  note.] 

The  affidavit  shows  that  the  defendant's  attorney  was  taken  by  sar- 
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prise.     [Cresswbll,  J. — ^It  only  states  that  the  attorney  was  surprised 
«<bj  reason  of  the  amendment  being  permitted/'  not  that  he  was  sur- 
prised at  the  evidence  which  was  given.     Maulb,  J. — ^It  does  not  deny 
that  an  order  was  given  for  two  thousand  aerometers.] 
Per  Ouriamy —  Rule  refused. 
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VUb, — to  an  indebitatas  coant  for  goods  sold  and  deliveredi  goods  bargained  and  sold,  and  on  an 
aceoant  stated, — as  to  19U.,  parcel,  Ao.,  that  the  defendants  made  the  promise  in  respeet  of 
goods,  to  wit,  31  pockets  of  hops,  bargained  and  sold  by  the  plaintiff  to  the  defendants; 
that,  at  the  time  of  the  promise,  the  plaintiff  produced  and  shotred  the  defendants  a  sample, 
and  promised  to  deliver  the  hops  equal  thereto;  that  they  made  their  promise  as  to  the  said 
191/.,  paroel,  Ao.,  on  the  faith,  and  in  consideration  of  the  said  promise,  and  not  otherwise ;  smd 
that  the  hops  were  not  equal  to  the  said  sample;  wherefore  the  defendants  refused  to  accept 
them : — ^Held,  bad,  on  special  demurrer,  as  amounting  to  non  assumpsit. 

Qmare,  whether  the  plea  would  not  hare  been  also  bad  for  attempting  to  limit  the  pontiff's  proof 
to  goods  bargained  and  sold,  if  speoially  demurred  to  on  that  ground. 

Upon  a  sale  of  specific  goods,  with  a  warranty  that  they  are  equal  to  sample,  the  Tendee  eaa- 
not,  it  seems,  refuse  to  receive  them,  on  the  ground  that  they  do  not  correspond  with  tbe  sample, 
unless  there  be  an  express  condition  to  that  elEeet ;  but  must  resort  to  a  cross^ctioD,  or  rely 
on  the  non-oorrespondenoe  with  sample  as  a  ground  for  reduction  of  damages. 

Assumpsit  for  goods  sold  and  delivered,  goods  bargained  and  sold, 
and  for  money  found  due  upon  an  account  stated. 

The  defendants  pleaded, — ^first,  except  as  to  llLf  non  assumpsit. 

Secondly, — as  to  the  causes  of  action  in  the  declaration  mentioned, 
so  far  as  the  same  relate  to  the  sum  of  1912.  9«.  2(2.,  parcel  of  the 
moneys  in  the  declaration  mentioned  (no  part  of  the  said  sum  of  1912. 
9a.  2d.  being  parcel  of  the  said  sum  of  111,  in  the  jSrst  plea  above 
excepted), — that  the  said  sum  of  1912.  9a.  2d,  parcel,  &c.,  was  and 
is  claimed  by  the  plaintiff  to  be  due  and  owing  to  him  from  the 
defcitdants,  and  the  defendants  became  and  were  indebted  thereia 
as  in  the  declaration  alleged,  and  made  their  said  promise  as  in  the 
declaration  alleged,  so  far  as  the  same  relates  to  the  said  sum  of  1912. 
9a.  2d.j  for  and  in  respect  of  divers  goods  and  chattels,  to  wit,  thirty- 
one  pockets  of  hops,  then,  to  wit,  on  the  day  and  year  in  the  declara- 
tion ^mentioned,  bargained  and  sold  by  the  plaintiff  to  the  defend-  r^cq^ 
ants,  and  at  their  request,  as  in  the  declaration  alleged :  that,  ^ 
before  and  at  the  time  of  the  said  bargain  and  sale,  and  of  the  making 
of  the  said  promise  of  the  defendants  in  the  declaration  mentioned,  as 
to  the  said  sum  of  1912.  9a.  2(2.,  parcel,  &c.,  the  plaintiff  produced  and 
showed  to  the  defendants  a  certain  sample  of  the  said  hops,  and  then 
promised  the  defendants  to  deliver  the  said  hops  to  the  defendants,  and 
that  the  whole  of  the  said  hops  were  equal  in  quality  and  description  to 
the  said  sample :  that  the  defendants  then  bargained  for  and  bought  the 
said  hops,  and  every  part  thereof,  and  made  the  said  promise  in  the 
declaration  mentioned  as  to  the  said  sum  of  1912.  9a.  2d.,  parcel,  &;o., 
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on  the  faith  and  terms,  and  in  consideration  of,  the  said  promise  of  the 
plaintiff,  and  not  otherwise :  that  the  said  hops  were  not,  at  the  time  of 
the  making  of  the  said  bargain  and  sale,  and  of  the  making  of  the  said 
promise  of  the  defendants,  nor  were  they  at  any  time  since  until  or  at 
the  time  of  the  commencement  of  this  suit,  nor  have  they  e?er  since 
been,  nor  are  they,  equal  in  quality  and  description  to  the  said  sample ; 
but,  on  the  contrary  thereof,  the  same  were,  and  every  part  thereof  was, 
of  a  very  inferior  and  bad  and  indifferent  quality  and  description,  and 
of  much  less  value,  and  of  no  use  or  value  to  the  defendants ;  wherefore 
the  defendants  did  not  nor  would  accept  the  said  hops,  or  any  part 
thereof,  and  then  broke  their  said  promise  in  the  declaration  mentioned, 
so  far  as  related  to  the  said  sum  of  1912.  9«.  2d.,  as  they  lawfully  might 
for  the  causes  in  that  plea  aforesaid, — verification. 

Special  demurrer,  assigning  for  causes,  amongst  others, — that  the 
plea  confesses  the  cause  of  action,  but  does  not  avoid  the  same,  inasmuch 
as  the  breach  of  a  warranty  is  no  cause  for  rescinding  an  executed  con- 
^.^.^  tract  of  sale; — that  the  plea  admits  that  the  property  '''in  the 
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hops  had  passed,  and  in  effect  claims  to  retain  both  the  hops  and 


their  price ; — that  the  plea  does  not  show  that  the  defendants  ever  re- 
scinded the  contract  of  sale,  or  offered  to  give  up  the  hops  to  the  plain- 
tiff, or  that  they  had  no  opportunity,  before  the  commencement  of  this 
action,  for  so  doing ; — that  the  statement  that  the  defendants  would  not 
accept  the  said  goods  and  broke  their  promise  to  pay  the  price,  is  not 
equivalent  to  a  statement  that  the  defendants  elected  to  avoid  the  con- 
tract, and  gave  notice  thereof  to  the  plaintiff;  or,  if  the  said  statement 
may  bear  that  meaning,  at  least  it  is  doubtful  whether  it  is  intended  to* 
bear  it, — that  the  plea  does  not  confess  the  statement  in  the  declaration, 
that  the  defendants  were  indebted  for  goods  bargained  and  sold,  and 
promised,  in  consideration  thereof,  to  pay  on  request,  but  is  an  indirect 
and  argumentative  traverse  thereof,  and  amounts  to  the  general  issue, 
and  ought  to  have  concluded  to  the  country,  and  not  with  a  verification ; 
or  leaves  it  uncertain  whether  the  defendants  mean  to  confess  or  deny 
the  said  statement ; — that  the  only  contract  confessed  in  the  pica,  is 
one  whereby  the  delivery  of  the  goods  by  the  plaintiff  was  to  be  part  of 
the  consideration  for  the  price,  and  whereon  the  defendants  could  not 
become  indebted  until  the  goods  were  delivered,  and  then  not  for  gooda 
sold,  but  only  for  goods  sold  and  delivered,  and  it  was  also  a  contract 
for  the  sale  of  goods  of  a  certain  quality  and  description  (and  not  of 
certain  specific  goods),  under  which  the  property  could  not  pass,  in  the 
event  alleged  in  the  plea,  of  the  goods  being  not  according  to  the  war- 
ranty, and  not  being  accepted,  &c.     Joinder  in  demurrer.(a) 

(a)  The  points  for  arg:ttmeiit  on  the  part  of  the  defendants,  were, — *'  That  the  fourth  plea  alTorda 
and  diBclosos  a  good  defence  to  the  causes  of  action  to  which  it  is  pleaded,  and  is  not  invalid  for 
any  of  the  causes  assigned  in  the  demurrer:  that  it  weU  and  sufficiently  admits  a  bargain  and 
sale  of  the  hops  therein  mentioned,  and  a  promise  to  pay  the  price  of  them,  and  aUeges  facta 
which  justify  the  non-performance  of  that  promise :  that,  to  an  indebitatus  count  for  goods  bar- 
gained and  sold,  it  is  a  good  plea  to  say  that  the  goods  were  Bold  by  samplci  and  that  they  did 
Bot  correspond  with,  and  were  not  equal  to  the  lample." 
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*Lushy  in  support  of  the  demurrer. — The  plea  in  question  is  r^t-no 
had  in  suhstance,  and  also  in  form,  as  heing  an  argumentative  ^ 
traverse  of  the  promise  alleged  in  the  declaration.  The  plea  states  a 
bargain  and  sale  of  hops, — whether  specific  hops,  or  hops  generally,  is 
uncertain.  If  the  plea  means  to  set  up  a  warranty,  it  is  clearly  bad: 
for  the  vendee  cannot  refuse  to  perform  his  promise  because  there  has 
been  a  breach  of  warranty ;  such  breach  of  warranty  being  merely  the 
subject  of  a  cross-action,  or  a  ground  for  mitigation  of  damages :  Mondel 
V.  Steel,  8  M.  &  W.  858.t  If  it  is  to  be  said  that  the  goods  were 
sold  with  a  condition  that  they  should  equal  the  sample,  the  defendants 
would  have  had  a  right  to  rescind  the  contract,  and  return  the  goods 
within  a  reasonable  time ;  and  then  no  such  promise  as  that  alleged  in 
the  declaration  would  have  arisen.  Here,  however,  the  defendants  by 
their  plea  admit  that  they  broke  the  promise  mentioned  in  the  declara- 
tion :  it  therefore  only  amounts  to  an  argumentative  denial  of  such  pro- 
mise. G^ie  plea  is  also  bad  for  this : — The  plaintiff  by  his  declaration 
claims.  lOOOZ.  for  goods  sold  and  delivered,  and  on  an  account  stated, 
as  well  as  for  goods  bargained  and  sold ;  and  the  plaintiff  was  entitled 
to  recover  the  whole  upon  any  one  of  the  counts.  But  the  defendants, 
by  their  plea,  restrict  the  sum  as  to  which  it  is  pleaded,  to  the  count  for 
goods  bargained  and  sold,^and  so  attempt  to  prevent  the  plaintiff  from 
recovering  that  sum  on  the  other  counts. 

Hawkins^  contrtt. — The  last  objection  is  clearly  untenable.  There 
is,  in  truth,  but  one  count  in  the  declaration.  The  plaintiff  may  either 
traverse  or  new  '''assign.  The  objection,  at  all  events,  should  r^i-nn 
have  been  pointed  out  as  ground  of  special  demurrer.  [Cress-  ^ 
WELL,  J. — ^You  might  have  pleaded,  <<as  to  so  much  of  the  declaration 
as  applies  to  goods  bargained  and  sold."  Tou  are  endeavouring,  by 
this  plea,  to  limit  the  effect  of  the  declaration  to  goods  bargained  and 
sold, — to  shut  out  the  plaintiff  from  proving  that  the  whole  lOOOZ.  is 
claimed  for  goods  sold  and  delivered.]  The  plea  affords  a  substantially 
good  defence.  [Maulb,  J. — ^What  do  you  say  to  the  case  of  Street  v, 
Blay,  2  B.  &  Ad.  466  ?  It  was  there  suggested  by  the  Court  of  King's 
Bench,  that  the  purchaser  of  a  specific  chattel  under  a  warranty,  having 
once  accepted  it,  can  in  no  instance  return  the  chattel,  or  resist  an 
action  for  the  price,  on  the  ground  of  breach  of  warranty,  unless  in  case 
of  fraud,  or  express  agreement  authorizing  the  return,  or  consent  of  the 
vendor  :  but  that,  where  the  contract  is  executory  only  when  the  chattel 
is  received, — as,  where  goods  are  ordered  of  a  manufacturer,  and  he 
contracts  to  supply  them  of  a  certain  quality,  or  fit  for  a  certain  pur- 
pose,— the  vendee  may  rescind  the  contract,  if  the  goods  do  not  answer 
the  warranty,  provided  he  has  not  kept  them  longer  than  was  necessary 
for  the  purpose  of  trial,  or  exercised  the  dominion  of  owner  over  them, 
as,  by  selling  them.  The  principle  there  laid  down  has,  in  subsequent 
cases,  been  recognised  and  somewhat  expanded.]    No  case  has  yet  de- 


DAWSON  V.  COUAB.    H.  T.  1851. 


cidedy  that,  where  goods  are  sold  with  a  warranty  that  they  are  equal  to 
the  sample,  the  vendee  is  bound  to  accept  them  if  they  do  not  equal  the 
sample,  and  resort  to  a  cross-action.  This  plea  is  analogous  to  a  plea 
jd  fraud.  [Maule,  J. — ^No  fraud  is  charged.  This  is  a  contract,  and 
not  a  condition.  The  remarks  of  Lord  Tentebden,  in  Street  v.  Blay, 
*ii2ftl  *^®  ^^^  worthy  of  consideration.     "  Lord  Eldon,"  *he  says,  "  ift 

^  the  case  of  Curtis  t;.  Hammond,  8  Esp.  N,  P.  G.  83,  is  reported 
to  have  said  that  <  he  took  it  to  be  clear  law,  that,  if  a  person  purchases 
a  horse  which  is  warranted  sound,  and  it  afterwards  turns  out  that  the 
horse  was  unsound  at  the  time  of  the  warranty,  the  buyer  might,  if  he 
pleased,  keep  the  horse,  and  bring  an  action  on  the  warranty,  in  which 
he  would  have  a  right  to  recover  the  difference  between  the  value  of  a 
sound  horse,  and  one  with  such  defects  as  existed  ut  the  time  of  the 
warranty ;  or  he  might  return  the  haree^  and  bring  an  action  to  recover 
the  fM  money  paid:  but,  in  the  latter  case,  the  seller  had  a  right  to 
expect  that  the  horse  should  be  returned  in  the  same  state  he  was  when 
sold,  and  not  by  any  means  diminished  in  value :'  and  he  proceeds  to 
say,  that,  if  it  were  in  a  worse  state  than  it  would  have  been  if  returned 
immediately  after  the  discovery,  the  purchaser  would  have  no  defence 
to  an  action  for  the  price  of  the  article.  It  is  to  be  implied  that  he 
would  have  a  defence,  in  case  it  were  returned  in  the  same  state,  and 
in  a  reasonable  time  after  the  discovery.  This  dictum  has  been  adopted 
in  Mr.  Starkie's  excellent  work  on  the  Law  of  Evidence,  part  iv.  p.  645; 
and  it  is  there  said  that  a  vendee  may,  in  such  a  case,  rescind  the  con* 
tract  altogether,  by  returning  the  article,  and  refuse  to  pay  the  price, 
or  recover  it  back  if  paid.  It  is,  however,  extremely  difficult,  indeed 
impossible,  to  reconcile  this  doctrine  with  those  cases  in  which  it  has 
been  held,  that,  where  the  property  in  the  specific  chattel  has  passed 
to  the  vendee,  and  the  price  has  been  paid,  he  has  no  right,  upon  the 
breaoh  of  the  warranty,  to  return  the  article,  and  revest  the  property 
in  the  vendor,  and  recover  the  price  as  money  paid  on  a  consideration 
*f)^Ql  ^^^^^  ^^^  failed,  but  must  sue  upon  the  warranty,  ^unless  there 

^  has  been  a  condition  in  the  contract  authorizing  the  return,  or 
the  vendor  has  received  back  the  chattel,  and  has  thereby  consented  to 
rescind  the  contract,  or  has  been  guilty  of  a  fraud,  which  destroys  the 
contract  altogether, — Weston  v.  Downs,  1  Dougl.  23 ;  Towers  v.  Barrett, 
1  T.  R,  133;  Payne  v.  Whale,  7  East,  274;  Power  v.  Wells,  1  Dougl. 
24  n. ;  Emanuel  t;.  Dane,  3  Gampb.  299, — where  the  same  doctrine  was 
applied  to  an  exchange  with  a  warranty,  as  to  a  sale,  and  the  vendee 
held  not  to  be  entitled  to  sue  in  trover  for  the  chattel  delivered  by  way 
of  barter  for  another  received.  If  these  cases  are  rightly  decided, — 
and  we  think  they  are;  and  they  certainly  have  been  always  acted 
upon, — it  is  clear  that  the  purchaser  cannot  by  his  own  act  alone,  unless 
in  the  excepted  cases  above  mentioned,  revest  the  property  in  the  seller, 
and  recover  the  price  when  paid,  on  the  ground  of  the  total  failure  of 
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oonsideration:  and  it  seems  to  follow  that  he  cannot,  by  the  same  means, 
protect  himself  from  the  payment  of  the  price  on  the  same  ground. 
On  the  other  hand,  the  cases  have  established,  that  the  breach  of  the 
warranty  may  be  given  in  evidence  in  mitigation  of  damages,  on  the 
principle,  as  it  should  seem,  of  avoiding  circuity  of  action :  Cormack  v. 
Gillis,  cited  7  East,  480;  King  v.  Boston,  7  East,  481,  n. :  and  there  is 
no  hardship  in  such  a  defence  being  allowed,  as  the  plaintiff  ought  to 
be  prepared  to  prove  a  compliance  with  his  warranty,  which  is  part  of 
the  consideration  for  the  specific  price  agreed  by  the  defendant  to  be 
paid.'*]  It  must  be  admitted  that  there  was  at  one  time  such  a  promise 
as  is  alleged  in  the  declaration :  but,  when  the  defendant  found  that 
the  goods  were  not  equal  to  the  sample,  he  had  a  right  to  decline 
to  take  *them.  [Williams,  J. — The  distinction  between  a  war- 
ranty and  a  condition  is  taken  in  Toung  v.  Cole,  3  N.  C.  724,  4  Scott, 
489.  There,  the  plaintiff,  a  stockbroker,  sold  for  the  defendant  four 
Guatemala  bonds,  and  paid  him  the  amount :  the  bonds,  after  they  had 
been  in  the  hands  of  the  purchaser  two  days,  were  discovered  to  be  not 
marketable ;  whereupon  the  plaintiff  took  them  back,  and  reimbursed 
the  purchaser :  and  it  was  held  that  the  plaintiff  was  entitled  to  recover 
from  the  defendant,  in  an  action  for  money  had  and  received,  the  amount 
he  had  paid  to  the  defendant.  And  Tikdal,  C.  J.,  said :  «  The  plain- 
tiff delivered  the  money  to  the  defendant  on  an  understanding  that  the 
bonds  he  had  received  from  the  defendant  were  real  Guatemala  bonds, 
such  as  were  saleable  on  the  Stock-Exchange.  It  seems,  therefore,  that 
the  condition  on  which  the  plaintiff  paid  his  money  has  failed  as  com- 
pletely as  if  the  defendant  had  contracted  to  sell  foreign  gold  coin,  and 
had  handed  over  counters  instead.  It  is  not  a  question  of  warranty ; 
but  whether  the  defendant  has  not  delivered  something  which,  though 
resembling  the  article  contracted  to  be  sold,  is  of  no  value." 

Willei,  in  reply,  referred  to  Rhodes  v.  Turner,  3  Exch.  607.t  There, 
to  counts  for  work  and  labour,  money  paid,  interest,  &c.,  the  defendant 
pleaded, — ^first,  «as  to  48Z.,  parcel  of  the  moneys  in  the  declaration 
mentioned,  and  the  causes  of  action  in  respect  thereof,"  the  non-joinder 
of  a  co-contractor, — secondly,  as  to  15/.,  parcel  of  the  residue,  and  the 
causes  of  action  in  respect  thereof,  that  the  plaintiffs  sought  to  recover 
fees,  charges,  and  disbursements,  as  attorneys,  and  that  no  signed  bill 
had  been  delivered:  and  the  plea  in  *abatement  was  held  good,  r^^oi 
though  not  pleaded  to  any  particular  count  or  sum;  but  the  *- 
second  plea  was  held  bad,  as  it  afforded  no  answer  to  the  claim  for 
interest.  [Jervis,  C.  J. — That  was  on  special  demurrer.  Cresswell, 
J. — ^In  the  notes  to  Cutter  v.  Powell,  in  Smith's  Leading  Cases,  vol.  II. 
p.  15,  it  is  said  that  <'  Poulton  v.  Lattimore,  9  B.  &  C.  259  (E.  C.  L.  R. 
vol.  17),  4  M.  &  R.  208  (E.  C.  L.  R.  vol.  16),  and  Street  r.  Blay,  2  B. 
k  Ad.  456,  have  established,  beyond  all  doubt,  that,  even  where  there 
is  an  express  warranty,  and  a  breach  of  that  warranty  is  the  defect  of 

vol.  z.— 48  2  F 
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consideration  complained  of,  the  defendant  may,  in  an  action  for  good» 
sold  and  delivered,  giye  eyidence  of  the  breach  of  warranty,  in  rednction 
of  damages."  The  result  of  the  authorities  there  cited,  seems  to  be, 
that,  in  case  of  a  non-compliance  with  a  warranty,  the  vendee  may 
refuse  to  receive  the  goods,  bring  a  cross-action  for  the  breach  of  war- 
ranty, or  give  it  in  evidence  in  reduction  of  damages.] 

Jervis,  C.  J. — I  am  of  opinion  that  this  plea  is  no  answer  to  the 
action.  I  am  inclined  to  think,  according  to  the  principle  of  Street  v. 
Blay,  that,  on  the  sale  of  a  specific  article  (as  alleged  in  this  plea),  the 
buyer  has  no  right  to  repudiate  the  article  if  it  does  not  correspond 
with  the  sample :  but  that  his  proper  remedy  is,  to  bring  a  cross-action 
on  the  warranty,  or  to  set  up  the  breach  in  reduction  of  damages.  But 
it  is  unnecessary  upon  this  occasion  to  express  any  opinion  upon  that 
point ;  because,  if  proof  of  the  warranty,  on  the  part  of  the  plaintiff, 
be  a  necessary  condition  of  his  recovering,  there  is  no  promise  on  the 
part  of  the  defendant  to  pay,  unless  the  specific  article  corresponds 
with  the  sample :  and  that  is  a  defence  under  non  assumpsit.  I  enter- 
tain *some  doubt  as  to  the  form  of  the  plea ;  but  that,  at  all 
events,  would  only  be  ground  of  special  demurrer.  The  case  of 
Parsons  v.  Sexton,  4  Com.  B.  899  (E.  C.  L.  R.  56),  is  expressly  in 
point,  except  that  there,  there  was  no  delivery  of  the  steam-engine. 

Maule,  J. — ^I  am  of  the  same  opinion.  Mr.  Hawkins  says  that  the 
law  confers  upon  a  vendee  the  right  of  refusing  to  take  or  pay  for  the 
article  purchased,  where  it  turns  out  not  to  be  equal  to  the  sample ;  and 
that  this  plea  raises  a  defence  of  that  sort.  I  am  disposed,  however,  to 
think  that  such  a  state  of  circumstances  does  not  arise  upon  this  plea. 
But,  supposing  the  plea  is  equivalent  to  a  plea  setting  up  the  same  con- 
tract as  that  declared  upon,  but  inserting  a  condition,  that,  if  the  goods 
were  not  conformable  to  the  sample,  the  defendant  should  be  at  liberty 
to  decline  them, — ^I  think  it  would  amount  to  a  plea  in  denial  of  there 
having  been  such  a  sale  as  would  raise  a  debt,  and  thus  a  circuitous 
way  of  pleading  the  general  issue.  Certainly  there  is  language  used  in 
some  of  the  cases  as  to  the  acceptanco  of  an  article  sold  with  a  war 
ranty,  which  raises  some  doubt  whether  in  the  case  of  a  bargain  and 
sale  of  a  specific  chattel,  with  a  warranty,  but  without  a  condition  such 
as  that  suggested,  the  principle  of  Street  v.  Blay  applies.  But  it  seems 
to  me  that  the  principle  of  Street  v.  Blay  ought  to  be  extended,  and 
that  the  just  and  convenient  thing  is,  that  the  vendee  should  have  an 
action  for  the  breach  of  warranty,  or  that  he  should  give  it  in  evidence 
in  reduction  of  damages,  as  in  Allen  v.  Cameron,  1  C.  &  M.  832,t  and 
several  other  cases.  If  it  were  necessary  to  decide  the  point  on  the 
present  occasion,  I  should  have  no  hesitation  in  holding  the  law  to  be  so. 
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But  there  is  Aground  enough  for  deciding  against  the  validity  of 


this  plea,  without  determining  that  matter. 
ObbsswslL|  J. — ^I  am  of  the  same  opinion.    I  agree  ?rith  the  lord 
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chief  justice,  that,  if  it  be  part  of  the  case  to  be  proved  by  the  plain- 
tiff, that  the  hops  in  question  were  sold  with  a  warranty  that  they  were 
equal  to  the  sample,  that  matter  of  defence  arises  upon  the  general 
issue.  The  contract  was  not  mado  with  reference  to  a  sale  of  a  specific 
article.  Where  the  sale  is  of  an  individual  and  specific  thing,  the  vendee 
can  only  defend  himself  altogether  against  an  action  for  not  accepting 
it,  if  the  thing  be  utterly  worthless, — as  in  Poulton  v.  Lattimore, — or 
in  part,  by  giving  the  breach  of  warranty  in  evidence  in  reduction  of 
damages.  The  note  in  2  Smith's  Leading  Gases,  15,  does  not,  I  appre- 
hend, mean  to  assert  that  the  three  points  there  mentioned  were  decided 
by  Poulton  v.  Lattimore  and  Street  t;.  Blay ;  but  only  that  they  may  be 
inferred  from  those  cases. 

Williams,  J. — ^I  am  of  the  same  opinion.  Either  the  plea  amounts 
to  a  denial  that  the  goodq  were  bargained  and  sold,  and  so  amounts  to 
the  general  issue;  or  it  admits  the  bargain  and  sale,  and  seeks  to  justify 
the  non-acceptance  of  the  goods  on  the  ground  of  a  breach  of  warranty. 
It  is  clear  the  goods  were  bargained  and  sold;  and  that  the  property 
passed :  and  there  is  nothing  stated  in  the  plea  to  justify  the  defendant 
in  rescinding  the  contract ;  though  it  shows  a  partial  defence,  which 
might  entitle  him  to  a  reduction  of  damages.  The  plea,  therefore,  is 
clearly  bad.  I  also  think  the  plea  has  several  other  objections  in  point 
of  form,  to  which,  however,  it  is  unnecessary  now  to  advert. 

Judgment  for  the  defendant. 


If  npon  a  sale  with  a  warrantyi  or  if  by  the  back,  the  rendee  oaiinot  rescind  the  contract, 

special  terms  of  the  contract  the  yendee  is  at  bat  most  bring  an  action  on  his  warranty ; 

liberty  to  retom  the  article  sold,  an  oiFer  to  re-  unless  the  render  knew  of  the  unsoundness  and 

torn  it  is  equivalent  to  an  offer  accepted  by  the  the  vendee  gave  him  reasonable  notice.    Kase 

vendor,  and  in  that  case  the  contract  is  rescind-  v,  John,  10  Watts,  107. 

ed  and  at  an  end,  which  is  a  sufficient  defence       The  cases  in  which  a  party  must  return  or 

to  an  action  brought  by  the  vendor  for  the  pur-  offer  to  return  the  property  in  a  reasonable 

chase-money,  or  to  enable  the  vendee  to  main-  time,  are  cases  where  he  wishes  to  rescind  the 

tain  an  action  for  money  had  and  received,  if  sale,  and  recover  back  the  whole  price  paid,  or 

the  purchase-money  has  been  paid.    The  oon-  eases  of  conditional  sales,  where  the  thing  about 

sequences  are  the  same  if  the  sale  be  absolute,  to  be  sold  is  taken  on  trial,  with  liberty  to  the 

and  the  vendor  afterwards  consents,  uncon-  purchaser  to  return  it,  if  he  dislikes  it,  in  a  sti- 

ditionally,  to  take  back  the  property ;  but  if  the  pulated  period.     Ferguson  r.  Oliver,  8  Smedes 

sale  be  absolute,  and  there  be  no  such  subse-  A  MarshaU,  332.    The  purchaser  of  a  chattel 

quent  consent  of  the  vendor,  the  contract  re-  may,  by  tender  back,  rescind  the  contract  with- 

mains  open,  and  the  vendee  is  put  to  his  action  out  the  consent  of  the  seller,  where  the  right  to 

on  the  warranty,  unless  it  be  proved  that  the  return  the  property  was  a  part  of  the  original 

vendor  knew  of  the  unsoundness  of  the  article,  oon tract,  whore  there  has  been  IVand,  or  where 

and  the  vendee  tendered  a  return  of  it  within  a  there  has  been  an  entire  failure  of  consideration, 

reasonable  time.    Thornton  r.  Wynn,  12  Whea-  Curtis  v.  Walker,  2  Kichardson,  40.    Where  a 

ton,  183.  sale  of  personal  property  is  absolute,  and  there 

Where  there  is  a  warranty  of  quality  and  is  no  fraud,  the  vendee  cannot  compel  the  ven- 

offer  to  return  the  goods  in  due  time,  if  the  dor  to  receive  back  the  article  if  it  proves  defi- 

warranty  is  violated,  the  vendee  is  not  obliged  oient  in  quality ;  but  he  must  resort  to  his 

to  pay  the  price  whether  the  vendor  knew  of  action  upon  the  warranty,  if  there  were  one. 

the  defect  of  quality  or  not :  the  teienter  in  such  West  r.  Cutting,  10  Vermont,  530. 
ease  is  immateriaL    Hyatt  v,  Boyle,  6  GiU  A       Upon  the  sale  of  goods  by  sample  there  Is  an 

Johnson,  110.  impUed  warranty  by  the  seller  that  the  bulk  of 

If  a  sale  be  absolute  with  a  warranty  of  the  commodity  is  equal  in  quality  to  the  sample 

Mundneis,  and  the  vendor  refue  to  take  it  exhibited  to  the  buyer ;  and  if  it  doei  not  oor- 
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reapond,  the  purohuer  may  refiue  to  reeeiye  it,  artiele  maj  be  retorned  within  a  reasonable 

or  if  received,  he  may  return  it  in  a  reasonable  time  after  it  has  been  found  not  to  satisfy  tho 

time  allowed  for  examination,  and  thus  rescind  contract,  although  the  contract  contaiDS  no  sti- 

the  contract    But  if  he  keep  the  goods  and  pulation  for  such  return.    Freeman  v.  Clnte,  8- 

use  them  as  his  own,  after  time  allowed  for  in-  Barbour  Sup.  Ct  Rep.  424.    In  case  of  the  sale 

spection,  he  cannot  repudiate  the   purchase,  of  goods  of  a  particular  quaTity,  if  goods  of  a 

though  he  may  maintain  an  action  for  a  breach  diifereat  quality  are  deHvered  the  buyer  is  not 

of  the  implied  warranty.    Magee  v.  BiUingsby,  bound  to  reeeire  them;  but  he  cannot  receivo 

3  Alabama,  679 ;  Waring  v.  Mason,  18  Wendell,  a  part  and  refuse  the  residue :  he  must  rescind 

425.    In  the  case  of  an  executory  contract  to  the  contract  as  to  the  whole,  or  he  cannot  in  any 

fufuish  an  article  for  a  certain  purpose,  the  part    Shields  v,  Pettee,  2  Sandf.  Sup.  Gt  262. 
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Indebitatus  assumpsit  will  not  lie  against  oommisioners  under  a  local  paring  act,  for  salary  of 
officers  whom  the  act  authorizes  them  to- appoint  at  ar  salary  to  be  paid  out  of  the  ratec  to  he 
raised  thereunder.    The  proper  remedy  is,  either  by  an  action  upon  the  ease,  or  a  mundamue. 

Assumpsit,  by  a  beadle  or  street-keeper,  against  two  of  the  commis- 
sioners under  a  local  paving-act,  for  arrears  of  salary. 

The  declaration  stated  that  the  plaintiff,  by  T.  A.  J.,  his  attorney, 
complained  of  John  Pearse  and  Jesse  Carling,  who,  before  and  at  the 
time  of  the  commencement  of  this  suit,  were,  and  still  remained,  two 
of  the  commissioners  for  the  time  being,  appointed,  and  acting  as  such, 
under  and  by  virtue  of  the  statute  made  and  passed  in  a  session  of  par- 
liament  holden  in  the  eighth  and  ninth  years  of  the  reign  of  Her  Ma- 
jesty, Queen  Victoria,  intituled  «An  act  for  more  effectually  paving, 
cleansing,  lighting,  and  otherwise  improving  the  parish  of  St.  Mary 
Magdalen,  Bermondsey,  in  the  county  of  Surrey,"  the  defendants  in 
this  suit,  who  had  been  summoned  as  such  commissioners  as  aforesaid,  to 
answer  the  said  plaintiff,  by  virtue  of  a  writ  issued  on,  &c. :  For  that 
the  said  commissioners  for  the  time  being  appointed  and  acting  as  such 
commissioners  under  and  by  virtue  of  the  said  statute,  on,  &c.,  were 
indebted,  as  such  commissioners  as  aforesaid,  to  the  plaintiff,  in  500/., 
for  wages  or  salary  then  due  and  of  right  payable  by  and  from  the  said 
commissioners,  as  such,  to  the  plaintiff,  for  and  in  respect  of  his  having 
before  then  held  and  filled,  for  a  certain  long  space  of  time  before  then 
elapsed,  the  office  of  street-keeper  in  and  for  the  parish  of  St.  Mary 
Magdalen,  Bermondsey,  in  the  county  of  Surrey,  under  and  by  virtue 
of  an  appointment  of  him  as  such  street-keeper  as  aforesaid,  at  wages 
^ -^-,  or  salary  in  that  behalf,  *before  then  duly  made  by  the  said  com- 
^  missioners,  under  and  by  virtue  of,  and  according  to,  the  provi- 
sions of  the  said  act  of  parliament ;  and  that  the  said  commissioners,  as 
such,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  consideration 
of  the  premises  respectively,  promised  the  plaintiff  to  pay  him  the  said 
sum  of  money,  on  request ;  yet  that  the  said  commissioners  had  disre- 
garded their  said  several  promises,  and  had  not  paid  the  said  moneys,  or 
either  of  them,  or  any  part  thereof,  to  the  plaintiff's  damage  of  500/. ; 
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«nd  thereupon  the  plaintiff,  who  sued  the  defendants  as  such  commia- 
aioners  as  aforesaid,  brought  suit,  &;c. 

Third  plea, — as  to  so  much  of  the  sum  in  the  declaration  mentioned 
as  was  claimed  by  the  plaintiif  for  wages  due  and  owing  to  him  from  the 
said  commissioners,  from  the  4th  of  December,  1849,  until  the  27th  of 
May,  1850,  that  is  to  say,  as  to  the  sum  of  35Z.,  parcel  of  the  sum  of 
money  in  the  declaration  mentioned,  and  which  in  and  by  the  said  decla- 
ration was  claimed  by  the  plaintiff  as  for  wages  or  salary  due  and  pay- 
able by  and  from  the  said  commissioners,  as  such,  to  the  plaintiff,  for 
and  in  respect  of  his  having  held  and  filled  the  office  of  street-keeper  in 
4ind  for  the  parish  of  St.  Mary  Magdalen,  Bermondsey,  in  the  county 
of  Surrey,  under  and  by  virtue  of  an  appointment  of  him  as  such  street- 
keeper  before  then  duly  made  by  the  said  commissioners, — that  the 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  against  them 
in  respect  of  the  last-mentioned  sum  of  352. ;  because  they  said,  that, 
before  the  said  appointment  of  the  plaintiff  to  be  street-keeper  in  the 
said  parish,  by  a  certain  act  of  parliament  made  and  passed  in  the  ninth 
year  of  the  reign  of  Her  present  Majesty,  intituled,  &c.,  and  which 
liath  ever  since  been,  and  still  is,  in  full  force  and  effect,  the  manage- 
ment of  all  the  streets  within  the  said  parish,  and  the  foot-pavements 
thereof  (except  turnpike-roads,  so  long  '^'as  they  should  continue  r^e/roA. 
turnpike),  were  vested  in  the  said  commissioners  in  the  declaration  ^ 
mentioned :  that,  by  the  said  act,  it  was,  amongst  other  things,  enacted, 
that  every  person  should  be  liable  to  a  penalty  of  not  more  than  40«., 
who,  in  any  street  or  public  place  within  the  said  parish,  should  place 
or  leave  any  furniture,  goods,  wares,  or  merchandise,  or  any  cask,  tub, 
basket,  pail,  or  bucket,  or  place  or  use  any  standing  place,  stool, 
bench,  stall,  or  show-board,  on  any  footway:  that  afterwards,  and 
whilst  the  said  act  was  in  full  force,  to  wit,  on  the  23d  of  September, 
1845,  the  plaintiff  was  appointed  street-keeper  within  the  said  parish, 
by  the  said  commissioners,  as  in  the  declaration  mentioned,  and  it  then 
became  one  of  the  duties  of  the  plaintiff,  as  such  street-keeper,  to  take 
care  that  no  person  should  place  or  leave  any  furniture,  goods,  wares, 
or  merchandise,  or  other  things  above  mentioned,  on  any  footway  within 
the  said  parish,  and  to  inform  the  said  commissioners  of  any  person 
whom  he  should  know  to  have  committed  such  offence :  but  that,  after- 
wards, to  wit,  on  the  6th  of  November,  1849,  complaint  was  made  to 
the  said  commissioners,  that  the  plaintiff,  so  far  from  observing  and  per- 
forming his  duty  in  that  behalf,  as  such  street-keeper  as  aforesaid,  there- 
tofore, and  whilst  the  said  act  was  so  in  force  as  aforesaid,  to  wit,  on  the 
day  and  year  last  aforesaid,  allowed  and  permitted  divers  persons,  to  wit, 
one  Thomas  Hughes,  one  Thomas  Wadland,  and  ono  Benjamin  Haydon, 
respectively,  to  place  divers  goods,  wares,  and  merchandise  upon  cer- 
tain public  footways  in  the  same  parish  (the  same  not  being  turnpike- 
roads),  and  to  expose  the  same  there  for  sale,  «nd  to  leave  and  continue 
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the  same  so  exposed,  upon  the  said  footways,  for  a  long  space  of  tune, 
to  wit,  for  the  space  of  ten  hours ;  and  that  the  plaintiff  then  took  and 
received  from  the  said  several  persons  certain  gratuities  in  money  for  so 
*fVTl  **ll^^^g  *^d  permitting  them  so  to  do,  contrary  to  his  duty  in 
-'  that  behalf:  that  thereupon  the  said  commissioners  appointed  a 
committee  of  members  of  their  own  body,  to  inquire  into  the  charge  so 
made  against  the  plaintiff,  and  to  report  on  the  same ;  and  that  the  said 
committee,  after  examining  the  said  several  persons,  in  the  presence  of 
the  plaintiff,  then  reported  to  the  said  commissioners,  that,  in  pursuance 
of  the  said  reference  made  to  them,  they  had  carefully  examined  Mr. 
Wadland,  Mr.  Haydon,  and  Mr.  Hughes,  and  caused  their  statements 
to  be  taken  down  in  writing ;  and  that,  the  several  statements  having 
been  read  over  to  the  complainants  (meaning  the  persons  last  aforesaid), 
in  the  presence  of  the  plaintiff,  they  severally  signed  the  same,  and 
offered  to  confirm  the  same  on  oath ;  and  that,  although  the  plaintiff 
entirely  denied  the  statements  and  charges  so  made,  the  said  committee 
then  stated  they  believed  the  testimony  given  by  the  complainants,  and 
BO  by  them  offered  to  be  confirmed  on  oath ;  and  that  they  were  there- 
fore of  opinion  that  the  plaintiff  had  taken  and  accepted  gratuities  or 
rewards  from  the  complainants,  with  a  view  of  permitting  them  to  con- 
tinue to  expose  their  goods  upon  the  pavements,  so  as  to  cause  an  ob- 
struction thereof,  and   in  contravention   of  his  duty;   and  the   said 
committee  then  further  stated,  that  they  were  also  of  opinion  that  the 
plaintiff  had  not  impartially  or  efiiciently  discharged  his  duties  as  street- 
keeper  ;  and  they  therefore  recommended  that  he  should  be  suspended 
from  the  further  performance  of  his  duties,  and  that  the  next  meeting 
of  the  commissioners  should  be  made  special  for  the  purpose  of  revoking 
his  appointment  and  salary  or  allowance  as  superintendent  or  street- 
keeper  to  the  said  commission :  that,  upon  the  said  report  being  heard 
and  read  at  a  meeting  of  the  said  commissioners,  holdon  on  the  4th  of 
^tzoQ-i  December,  in  the  year  last  aforesaid,  the  said  commissioners  took 
-*  '*'the  same  into  their  consideration,  and  the  same  was  then  by  the 
said  commissioners  confirmed  and  adopted ;  and  the  plaintiff  was  then, 
by  the  said  commissioners,  suspended  from  the  further  performance  of 
his  duties  as  street-keeper :  and  that  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  commissioners  rescinded  the  appointment  of 
the  plaintiff  as  street-keeper  as  aforesaid,  and  removed  him  wholly  from 
his  said  office, — of  all  which  the  plaintiff  then  had  notice :  verification. 
To  this  plea  the  plaintiff  demurred,  specially  assigning  for  causes, 
amongst  others, — that  it  amounted  to  the  general  issue ; — that,  if  it  did 
amount  to  the  general  issue,  it  was  a  plea  in  confession,  without  avoid- 
ance ; — that  it  did  not  state  that  the  plaintiff  was  guilty  of  the  breaches 
of  duty  whereof  such  complaint  as  in  the  plea  mentioned  was  made  to 
the  commissioners,  or  that  the  committee  of  members  therein  mentioned 
were  appointed  under  and  by  virtue  of,  and  in  accordance  with,  the 
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statute ; — that  it  did  not  appear  that  the  meeting  of  the  commissionera 
at  which  the  report  of  the  committee  was  confirmed  or  adopted,  or  that 
at  which  the  plaintiff  was  suspended,  or  that  at  which  his  appointment 
was  rescinded,  took  place  before  the  causes  of  action  to  which  the  plea 
was  pleaded,  accrued  to  the  plaintiff,  or  that  the  same,  or  either  of  them, 
were  called  or  held  under  or  by  yirtue  of,  or  in  accordance  with,  the 
statute  in  such  case  made  and  provided,  or  that  the  same  were  duly  or 
legally  called  or  held,  or  that  such  confirmation  and  adoption,  sus- 
pension and  rescission,  or  either  of  them,  were  supported  or  voted  for, 
occurred  through,  or  were  authorized  by,  the  requisite  numbers  and  pro- 
portions of  the  said  commissioners  present  at  the  said  meetmg  respect- 
ively ; — and  that  the  plea  should  have  shown  that  the  several  acts,  r^crqa 
matters,  and  things  rendered  necessary  by  the  said  '^'statute,  in  *- 
order  to  enable  the  said  commissioners  to  effect  such  confirmation  and 
adoption,  suspension  and  rescission  as  aforesaid,  were  performed,  done, 
and  existed. 

The  defendants  joined  in  demurrer. 

Litshf  in  support  of  the  demurrer. — In  the  first  place,  the  plea  in 
question  is  bad,  as  amounting  to  the  general  issue.  The  declaration  is 
upon  an  executed  contract.  If  the  action  had  been  for  a  wrongful  dis- 
missal of  the  plaintiff  from  his  office,  the  plea  might  have  been  a  good 
one.  In  the  next  place,  the  plea  does  not  show  any  sufficient  ground  for 
the  dismissal.  The  declaration  alleges  that  the  plaintiff  was  duly  ap- 
pointed street-keeper  according  to  the  provisions  of  the  act,  at  a  certain 
salary,  and  that  they  refused  to  pay  him.  The  42d  section  of  the  8  k 
9  Yict.  c.  clxxvii.,  enacts  that  the  commissioners  shall  from  time  to  time 
appoint  a  treasurer,  clerk,  surveyor,  collector,  and  assessor,  beadle, 
street-keeper,  and  such  other  officers  as  they  shall  think  fit,  with  such 
salaries  and  allowances  as  they  think  reasonable,  and  may  remove 
such  treasurer,  &c,  and  appoint  others  in  their  stead."  If  the  plaintiff 
took  an  office  under  the  act,  the  plea  is  bad  for  not  showing  any  good 
ground  for  dismissing  him  from  it.  It  does  not  allege  as  a  fact  that  the 
plaintiff  had  been  guilty  of  misconduct,  but  merely  that  complaint  had 
been  made  that  he  had  received  bribes,  and  that  the  commissioners  had 
suspended  him.  If  the  plaintiff  did  not  hold  an  office  under  the  act, 
the  plea  is  an  argumentative  denial  of  the  alleged  debt.  Further,  the 
plea  improperly  attempts  to  limit  the  effect  of  the  declaration.  The  de- 
claration states  that  the  defendants,  as  such  commissioners  as  aforesaid, 
were,  on  the  17th  of  July,  1850,  indebted  to  the  plaintiff  in  SOOL  f(Hr 
wages  due  from  them  to  him  in  '^respect  of  his  having  before  r^cr^A 
then  filled  the  office  of  street-keeper.  The  defendant  pleads,  as  '- 
to  so  much  as  is  claimed  by  the  plaintiff  for  wages  due  to  him  from  the 
commissioners  from  the  4th  of  December,  1849,  until  the  27th  of  May, 
1850, — that  the  plaintiff  did  not  during  that  time  hold  the  office  of 
street-keeper.    But  there  is  nothing  in  the  declaration  to  show  that  the 
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plaintiff  claims  any  salary  for  the  period  to  which  the  plea  addresses 
itself.  pSklAULE,  J. — How  does  the  declaration  show  that  these  defend- 
ants are  liable?  The  commissioners  are  not  a  corporation.]  The  38th 
section  of  the  act  enables  any  two  of  the  commissioners^  or  the  clerk,  to 
sue  and  be  sued.  [Cbesswell,  J. — ^Are  the  present  commissioners  lia- 
ble for  the  acts  of  former  commissioners?]  The  whole  scope  of  the  act 
shows  that  they  are. 

Archhold  (with  whom  was  Byle%^  Serjt.),  contri. — There  is  no  clause 
in  this  act  of  parliament  which  makes  the  commissioners  liable  to  an 
action  in  respect  of  this  salary.  It  might  be  that  a  mandamtu  would 
lie  against  them,  to  compel  them  to  make  a  rate :  but,  at  all  events,  an 
action  will  not  lie :  Billington  t;.  Smith,  2  Bingh.  156  (E.  C.  L.  B. 
vol.  9). 

Jervis,  C.  J. — ^I  am  of  opinion  that  the  declaration  in  this  case 
does  not  disclose  a  sufficient  cause  of  action  to  entitle  the  plaintiff  to 
recover.  The  declaration  states  that  the  defendants  were  indebted  to 
the  plaintiff  for  wages  or  salary  due  to  him  in  respect  of  his  having  filled 
the  office  of  street-keeper  under  and  by  virtue  of  an  appointment,  at 
wages  or  salary  before  then  duly  made  by  the  commissioners,  under 
the  provisions  of  the  act  of  parliament.  The  plaintiff  was  bound  to 
*^411  ^^^^S®  *^^  appointment  under  the  statute,  or  he  woidd  not  be  en- 
-*  titled  to  sue  two  of  the  commissioners.  I  find  nothing  in  the 
statute  to  show  that  such  an  appointment  creates  a  debt,  in  respect  of 
which  an  action  can  be  maintained  against  the  commissioners.  It  does 
not,  however,  follow  that  the  only  remedy  is  by  mcmdamus.  In  Cane 
V.  Chapman,  5  Ad.  &  E.  647  (E.  C.  L.  R.  vol.  31),  case  was  held  to  be 
maintainable  against  a  clerk  to  commissioners,  there  being  a  public  duty 
which  they  had  neglected  to  perform.  But  it  is  unnecessary  to  say  what 
the  plaintiff's  remedy  is.  It  is  enough  to  say  that  no  contract  which 
creates  a  debt  arises  from  the  mere  appointment  of  this  plaintiff  to  the 
office  in  question. 

Maule,  J. — I  also  think  the  declarati(Mi  in  this  case  bad  in  substan<;e, 
as  not  showing  a  cause  of  action.  It  states  that  the  commissioners  for 
the  time  being  acting  under  and  by  virtue  of  the  statute,  were  indebted 
to  the  plaintiff  in  5002.,  for  wages  or  salary  due  and  of  right  payable  by 
them  to  him,  for  and  in  respect  of  his  having  filled  the  office  of  street- 
keeper  in  and  for  the  parish  of  St.  Mary  Magdalen,  Bermondsey,  under 
and  by  virtue  of  an  appointment  of  him  as  such  street-keeper,  at  wages 
or  salary,  before  then  duly  made  by  the  commissioners,  by  virtue  of  and 
according  to  the  provisions  of  the  statute :  so  that  the  ground  of  the 
promise  is,  an  appointment  of  the  plaintiff  as  street-keeper  under  the 
provisions  of  an  act  of  parliament.  Now,  the  provision  of  the  act  under 
which  the  appointment  is  made,  is  to  be  found  in  the  42d  section,  which 
enacts  that  the  commissioners  shall  from  time  to  time  appoint  a  treasurer, 
clerk,  &c.,  street-keeper,  and  such  other  officers  as  they  shall  think 
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fit,  with  sach  salaries  and  allowances  as  they  think  reasonable,  and 
may  ♦remove  such  treasurer,  &c.,  and  appoi'at  others  in  their  r^c^o 
Btead.  There  is  nothing  said  there  about  their  agreeing  with  a  ^ 
street-keeper  or  other  officer,  but  merely  that  they  shall  appoint  him,  at 
a  salary.  When  the  statute  means  to  speak  of  contracts,  it  speaks  of 
them  by  that  name :  and  all  those  cases  of  contracts  come  before  s.  42. 
I  think  the  true  meaning  of  that  section  is,  not  that  the  commissioners 
are  to  agree^  but  that  they  are  to  appoint;  and  that,  in  employing  an 
officer,  they  simply  appoint  him,  and  thereby  give  him  all  such  rights  as 
are  incident  to  such  appointment.  It  may  be, — as  in  Cane  v.  Chapman, 
— ^that  a  duty  in  the  commissioners  to  pay  the  salary,  would  arise  when 
they  have  the  means  of  getting  the  money  into  their  hands.  But  this  is 
very  different  from  a  contract  or  promise  to  pay  the  salary,  as  alleged 
here.  It  may  be  also  that  a  mandarmis  would  lie  against  the  commis- 
sioners :  but  I  think  it  is  quite  clear  that  the  mere  exercise,  under  s.  42, 
of  a  power  conferred  upon  them  to  appoint  an  officer,  does  not  amount 
to  a  contract  to  pay  the  salary ;  and,  unless  it  does,  this  declaration  dis- 
closes no  cause  of  action.  I  think  it  would  be  inconvenient  and  unjust 
if  the  plaintiff  could  have  this  remedy,  and  that  the  objection  is  not  one 
of  a  mere  technical  description. 

Gresswell,  J. — I  also  think  our  judgment  must  be  for  the  defendants. 
The  declaration  begins  with  saying  that  the  defendants  are  sued  as  two 
of  the  commissioners  for  the  time  being  appointed,  and  acting  as  such, 
under  a  certain  act  of  parliament.  It  then  proceeds  to  state  that  they, 
as  such  commissioners,  were  indebted  to  the  plaintiff  in  500Z.  <<  for  wages 
or  salary  then  due  and  of  right  payable  by  and  from  the  said  commis- 
sioners, as  such,  to  the  plaintiff,  for  and  in  respect  of  his  having  before 
then  held  and  filled,  for  a  ♦certain  long  space  of  time  then  elapsed, 
the  office  of  street-keeper,  &c.,  under  and  by  virtue  of  an  ap- 
pointment of  him  as  such  street-keeper,  at  wages  or  salary  in  that  behalf 
(not  saying  to  be  paid  by  the  commissioners),  before  then  duly  made  by 
the  commissioners  under  and  by  virtue  of,  and  according  to  the  provi- 
sions of,  the  said  act  of  parliament."  Let  us  look  at  the  act,  and  see 
whether  it  gives  the  plaintiff  a  right  of  action.  It  authorizes  the  com- 
missioners to  appoint  the  officers,  and  to  fix  the  salary :  but  it  does  not 
say  that  they  shall  pay  it :  on  the  contrary,  it  provides  that  it  shall  be 
paid  out  of  the  rates.     Cane  v.  Chapman  is  in  point. 

Williams,  J. — I  am  of  the  same  opinion.  In  order  to  see  how  the 
defendants  can  be  charged  as  two  of  the  commissioners  for  the  time  being, 
it  is  necessary  to  refer  to  the  act  of  parliament :  and  I  think,  for  the 
reasons  stated  by  the  lord  chief  justice  and  my  learned  brothers,  that  it 
18  not  possible  that  the  commissioners  could  become  indebted  in  the  way 
alleged  in  this  declaration,  viz.  by  reason  of  their  having  appointed  the 
plain  uff  to  be  street-keeper.  Judgment  for  the  defendants. 

VOL.  X. — 44 
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*DOE  (1.  BLAKISTON  and  Another  v.  HASLEWOOD  and 
•^  Another.    Jan.  30. 

Teststor,  in  contcmplstion  tb*t  his  death  was  approaching,  derised  lands  to  bis  wife  for  life,  with 
remainder  in  fee  to  his  nephew, — with  a  condition,  that,  if  his  wife  should  gire  birth  to  a 
posthnmoos  child,  snch  child  should  take,  to  the  exclusion  of  the  nephew.  A  child  being  after- 
wards bom,  in  the  fevfator's  lifetime : — Held,  that  such  child  did  not  take  by  impUcation  under 
thewUL 

This  was  an  action  of  ejectment  brought  by  the  direction  of  the  Court 
of  Chancery. 

The  cause  was  tried  before  Crbsswbll,  J.,  at  the  Durham  summer 
assizes,  1850,  when  a  nonsuit  was  entered,  subject  to  the  opinion  of  this 
court  upon  a  special  case, — to  raise  which,  a  rule  nisi  was  granted  to 
set  aside  the  nonsuit,  and  enter  a  verdict  for  the  plaintiff.  The  facts 
stated  were  as  follows : 

Gilbert  Trotter,  of  Fishburn,  in  the  county  of  Durham,  being,  at  the 
time  of  making  his  will,  and  thenceforth  to  the  time  of  his  death,  seised 
in  fee  of  the  property  in  question,  made  and  published  a  will  on  the  18th 
of  January,  1787,  executed  and  attested  in  the  manner  required  by  law 
for  passing  real  estates  by  devise. 

At  the  time  of  making  his  said  will,  the  testator  was  a  married  man 
(his  wife's  name  being  Elizabeth);  but  he  had  then  no  child  or  children. 
He  had  not  been  long  married :  and  evidence  was  given  at  the  trial, 
that,  at  the  time  of  making  his  will,  he  was  very  ill,  and  thought  he  was 
going  to  die. 

The  evidence  of  the  facts  of  the  testator  being  ill,  and  thinking  he 
was  going  to  die,  was  objected  to  on  the  part  of  the  plaintiff;  and  the 
learned  judge  received  it,  subject  to  the  opinion  of  this  court. 

After  making  his  will,  the  testator  purchased  the  lands  recited  in  the 
codicil,  and  situate  in  the  township  of  Frindon,  in  the  county  of  Durham : 
^^^'X  ^^^'  ^^  *^^^  ^^  ^^  ^^7^  1799,  he  made  and  published  a  codicil 
-'  to  his  said  will,  duly  executed  and  attested. 

Between  the  date  of  the  will  and  the  date  of  the  codicil,  that  is  to 
say,  on  the  1st  of  June,  1789,  the  testator's  daughter  and  only  child, 
Elizabeth  Trotter  (who  is  mentioned  in  the  codicil),  was  born.  Her 
mother  was  the  said  Elizabeth,  who  also  survived  the  said  testator,  and 
is  after  mentioned  as  his  widow. 

On  the  18th  of  April,  1809,  the  testator  died,  without  having  altered 
or  revoked  his  said  will  and  codicil,  or  either  of  them,  save  so  far  as  the 
codicil  may  have  affected  the  will;  leaving  his  said  widow,  and  his 
daughter,  and  also  his  nephew,  Gilbert  Robson,  who  is  mentioned  in 
the  will,  him  surviving. 

On  the  death  of  the  testator  in  1809,  his  said  widow  Elizabeth  entered 
upon  and  took  possession  of  the  Fishburn  estate,  and  enjoyed  it  to  the 
time  of  her  death,  which  occurred  on  the  81st  of  July,  1834. 
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The  two  female  lessors  of  the  plaintiff  were  the  co-heiresses-at  Jaw  of 
the  testator's  said  nephew^  Gilbert  Robsoo,  who  died  intestate  on  the 
18th  of  December,  1845. 

The  defendants  are  the  devisees  in  fee  of  Elizabeth  Trotter  Thomp- 
son, who  was  daughter  and  heiress-at-law  of  the  testator's  daughter, 
Elizabeth  Trotter.  The  said  Elizabeth  Trotter  (haying  married  Samuel 
Thompson)  died  in  1823 ;  and  Elizabeth  Trotter  Thompson  died  unmar- 
ried in  December,  1844. 

On  the  death  of  her  said  grandmother  in  1834,  the  said  Elizabeth 
Trotter  Thompson  entered  upon  the  said  Fishburn  estate,  and  enjoyed 
it  till  her  death. 

The  will  of  the  18th  of  January,  1787,  was  as  follows : 

<<  This  is  the  last  will  and  testament  of  me,  Gilbert  Trotter,  of  Fish- 
burn,  in  the  county  of  Durham,  yeoman,  which  I  make  in  manner  fol- 
lowing, that  is  to  say, — ^I  give  and  devise  unto  my  dear  wife  Elizabeth 
Trotter,  and  her  ^assigns,  all  that  my  messuage,  house,  and  pre-  r^rrj^/* 
mises  thereunto  belonging,  situate,  lying,  and  being  in  Fishburn  ^ 
aforesaid,  and  all  those  my  freehold  lands,  tenements,  and  hereditaments 
situate,  lying,  and  being  in  the  township  of  Fishburn  aforesaid,  called 
and  known  by  the  name  of  <  The  Fall,'  to  hold  the  same  to  my  said  wife 
Elizabeth  and  her  assigns,  for  and  during  the  term  of  her  natural  life ; 
and,  subject  thereto,  I  give  and  devise  all  and  singular  my  said  mes- 
suage, house,  and  premises  situate  in  Fishburn  aforesaid,  and  all  those 
my  freehold  lands,  tenements,  and  hereditaments  situate,  lying,  and 
being  in  the  township  of  Fishburn  aforesaid,  and  all  and  every  other 
my  freehold  estate,  of  what  nature  soever,  or  wheresoever,  unto  my 
nephew,  Gilbert  Robson,  son  of  Thomas  Robson,  of  the  city  of  Durham, 
innkeeper,  who  intermarried  with  my  sister  Margaret, — to  hold  the  same 
to  my  said  nephew  Gilbert  Robson,  his  heirs  and  assigns  for  ever.  I 
give  and  bequeath  unto  my  three  nephews,  Thomas  Robson,  William 
Robson,  and  John  Robson,  the  sons  of  the  said  Thomas  Robson,  the  sum 
of  30{.  apiece,  which  said  three  respective  sums  of  802.,  30Z.,  and  SOL, 
60  to  them  by  me  bequeathed,  I  will  shall  be  payable  and  paid  from 
and  out  of  all  and  singular  my  said  messuage,  house,  lands,  tenements, 
and  hereditaments  called  <  The  Falls,'  situate  in  the  town  and  township 
of  Fishburn  aforesaid :  and  I  hereby  charge  all  and  singular  the  same 
with  the  payment  thereof;  but  my  will  is,  that  the  said  three  several 
legacies  to  them  so  by  me  bequeathed,  shall  not  be  paid  to  them,  nor  to 
either  or  any  of  them,  or  either  of  their  respective  issue  or  issues,  until 
the  decease  of  my  wife  Elizabeth :  But  I  do  hereby  declare,  that,  in 
case  my  said  wife  Elizabeth  should,  at  my  deceasBy  be  pregnant  with  a 
child  or  children,  that  then  and  in  such  case,  all  and  every  my  devise 
to  my  said  nephew,  Gilbert  Robson,  of  my  said  messuage  and  premises. 


and  of  my  said  freehold  lands  *and  premises,  and  my  legacies  of 
301.  apiece  to  my  said  nephews,  Thomas  Robson,  William  Rob- 
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son,  and  John  Robson,  shall  totally  cease,  and  shall  not  be  raised  and 
paid :  And,  if  it  should  so  happen  that  the  said  Elizabeth,  my  wife, 
should  be  brought  to  bed  of  any  such  child  or  children  after  my  decease, 
then  I  give  all  and  singular  the  same  messuage,  lands,  tenements,  and 
hereditaments  so  by  me  heretofore  devised,  to  such  one  child,  if  more 
than  one,  as  shall  be  a  son,  the  elder  of  which  to  be  preferred  as  in 
seniority  of  age  and  priority  of  birth.  I  give  and  bequeath  to  my  said 
dear  wife  all  my  plate,  linen,  and  household  furniture,  and  all  other  my 
personal  estate,  and  constitute  and  appoint  my  said  wife  executrix  of  this 
my  last  will  and  testament,  hereby  revoking  all  other  wills  by  me  at  any 
time  heretofore  made,  and  publish  and  declare  this  to  be  my  last  will 
and  testament." 
The  codicil,  dated  the  3d  of  July,  1799,  was  as  follows : — 
<(  A  codicil  to  the  last  will  and  testament  of  me,  Gilbert  Trotter,  of 
Fishburn,  in  the  county  of  Durham,  farmer  (which  said  last  will  and 
testament  bears  date,  &c.) :  Whereas  I,  the  above-named  Gilbert  Trot- 
ter, since  the  making  and  publishing  my  said  last  will  and  testament, 
have  purchased  two  several  closes,  fields,  or  parcels  of  land,  being  free- 
hold and  leasehold  property,  situate,  lying,  and  being  in  the  township 
of  Frindon,  in  the  county  of  Durham,  of  Dr.  Reay,  of  Stockton,  in  the 
said  county,  called  and  known  by  the  name  of  <  The  Rafters,'  and  <  The 
Three-nooked  Field,'  and  now  in  the  tenure  and  occupation  of  William 
Hedley  as  tenant  or  farmer  thereof;  I  give,  devise,  and  bequeath  all 
those  said  two  fields,  closes,  or  parcels  of  ground  unto  my  dear  wife,  to 
hold  the  same  to  my  said  dear  wife,  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  from  my  death ;  and,  from  and  after  the 
*^4.81  ^®^®*^^®  ^f  ™y  ^^'^  *dear  wife,  I  give,  devise,  and  bequeath  the 
•^  said  two  fields,  closes,  or  parcels  of  ground  unto  my  daughter 
Elizabeth  Trotter,  her  heirs,  executors,  and  administrators,  for  ever, 
according  to  the  natures  and  tenures  thereof:  But,  in  case  my  said 
daughter  Elizabeth  shall  happen  to  die  in  the  lifetime  of  my  said  dear 
wife  without  lawful  issue,  then  and  in  that  case  I  give  and  devise  the 
said  two  fields,  closes,  or  parcels  of  ground  so  by  me  heretofore  devised 
to  my  said  dear  wife  for  her  life,  to  my  said  dear  wife,  her  executors, 
and  administrators,  for  ever :  But,  in  case  there  shall  be  several  issue 
of  the  body  of  my  said  daughter  Elizabeth,  both  male  and  female,  then 
and  in  that  case  my  will  and  mind  is,  that  the  eldest  son  of  the  body 
of  my  said  daughter  Elizabeth  shall  not  take  any  share  or  beneficial 
interest  in  the  said  two  closes  or  parcels  of  ground,  but  I  give  and  de- 
vise the  same  to  the  other  children  of  the  body  of  my  said  daughter 
Elizabeth,  lawfully  begotten,  share  and  share  alike,  and  to  take  as 
tenants  in  common,  and  not  as  joint-tenants." 

The  question  for  the  opinion  of  the  court,  is, — whether,  under  the 
above  circumstances,  the  testator's  estate  called  <<  The  Falls,"  situate 
at  Fishburn,  passed  by  his  will  and  codicil,  or  either  of  them,  to  ^^« 
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widow,  for  life,  with  remainder  to  his  said  nephew,  Gilbert  Robson,  in 
fee. 

If  the  court  shall  be  of  opinion  that  the  said  estate  passed  to  the 
testator's  widow,  for  life,  with  remainder  to  his  said  nephew,  in  fee, 
then  the  rale  nisi  which  has  been  granted  to  set  aside  the  nonsuit,  and 
to  enter  a  verdict  for  the  plaintiff,  is  to  be  made  absolute.  If  the  court 
shall  be  of  a  contrary  opinion,  then  the  rule  is  to  be  discharged. 

Manisty  (with  whom  was  Knowles),  for  the  lessors  of  the  plaintiff. — 
1.  Upon  the  construction  of  the  will  alone,  *Gilbert  Robson,  the  r^r^q 
testator's  nephew,  took  a  remainder  in  fee,  upon  the  determina-  ^ 
tion  of  the  life-estate  of  the  testator's  widow.  The  devise  to  the  nephew 
is  in  terms  plain  and  free  from  ambiguity  :  and  the  event,  the  happen- 
ing of  which  was  to  prevent  that  devise  from  taking  effect,  is  pointed 
out  in  language  equally  free  from  obscurity.  It  is  one  event,  and  one 
only,  viz.  the  pregnancy  (not  pregnancy  and  birth  of  a  child)  of  his 
wife,  at  the  death  of  the  testator,  which  was  to  exclude  the  nephew 
from  the  benefit  of  the  previous  devise  to  him.  [Maule,  J.  «<  Preg- 
nant with  a  child  or  children,"  may  mean,  being  in  such  a  state  as  that 
she  might  in  due  time  give  birth  to  a  child  or  children.  The  presence  of 
a  mere  embryo  in  the  womb  of  the  wife,  of  which  she  miscarried,  would 
not  probably  satisfy  the  words  of  the  will.]  At  all  events,  the  testator 
never  could  have  meant  by  the  words  he  has  used,  that  the  subsequent 
birth  of  a  child  in  his  lifetime  should  defeat  the  devise  to  his  nephew. 
[Williams,  J.  He  might  have  known,  that,  if  he  survived,  and  a  child 
should  afterwards  be  born  to  him  in  his  lifetime,  he  could  revoke  or 
alter  his  will.]  Exactly  so.  White  v.  Barber,  5  Burr.  2703,  which 
was  relied  on  for  the  defendants  at  the  trial,  is  a  totally  different  case 
from  this.  There,  the  testator,  having  one  child  living,  named  Thomas, 
devised  to  Eleonor  his  vrife,  certain  freehold  and  copyhold  property,  to 
hold  the  same  until  his  son  Thomas  should  attain  the  ago  of  twenty-one 
years,  in  trust  that  she  should  educate  and  maintain  him  till  that  time 
out  of  the  rents  and  profits  of  the  premises ;  and  then  he  devised  the 
same  to  his  son  Thomas  in  fee :  but,  if  it  should  happen  that  his  said 
wife  should  be  enceinte  with  one  or  more  children  at  the  time  of  his 
decease,  and  his  said  son  Thomas  should  die  without  issue  before  he  at- 
tained the  age  of  twenty-one  ♦years,  such  child  or  children  being  r^ccQ 
then  living,  he  then  devised  the  said  premises  to  his  said  wife  till  ^ 
such  child  or  children  should  attain  his,  her,  or  their  ages  of  twenty-one 
years,  in  trust,  nevertheless,  that  she  should  educate  and  maintain  such 
child  or  children  till  that  time  out  of  the  rents  and  profits  of  the  said 
premises ;  and  then  he  devised  the  same  to  such  child  or  children  in 
fee :  but,  if  it  happened  that  his  said  son  Thomas  should  die  without 
leaving  issue  of  his  body,  and  before  he  attained  the  age  of  twenty-one 
years,  or  that  his  said  wife  should  at  the  time  of  his  the  said  testator's 
decease  be  enceinte  with  one  or  more  child  or  children,  who  should  die 

20 
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without  leaving  issue  of  bis,  her,  or  their  body  or  bodies,  before  he,  she, 
or  they  attained  their  age  or  ages  of  twenty*one  years,  then  he  devised 
the  said  premises  to  his  said  wife,  for  the  term  of  her  natural  life ;  and, 
from  and  after  her  decease,  then,  as  to  part  of  the  said  copyhold 
premises,  he  devised  the  same  to  his  nephew,  in  fee.  The  court  held, 
that  the  provision  in  the  will  for  children,  comprehended  all  children, 
whether  born  before  or  after  the  testator's  death :  and  the  lord  chancel- 
lor (Lord  Apslet)  acquiesced  in  and  acted  upon  that  decision.(a)  The 
certificate  given  in  that  case  assigns  reasons  which  are  somewhat  ques- 
tionable. « We  are  of  opinion,"  say  the  court,  « that  the  provision 
made  by  the  testator  being  for  children  which  were  to  be  born  after  the 
making  of  his  will,  he  certainly  intended  to  comprehend  all  the  children 
which  should  be  bom  of  his  then  wife  (whether  before  or  after  his  de- 
cease): for,  we  think  that  a  father,  in  making  an  express  provision  for  any 
children  which  his  wife  should  be  enceinte  with  at  the  time  of  his  decease, 
could  never  intend  to  give  his  estate  to  such  children,  in  exclusion  of,  or 
to  his  nephews  (as  the  event  has  happened)  in  preference  to,  any  child 
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'^'or  children  that  might  be  born  in  his  lifetime.     We  are  of 


opinion,  therefore,  that  (notwithstanding  the  defect  of  expressi&n 
in  this  will)  the  children  bom  before  the  testator's  death  are  virtualljf 
included  in  the  provision  so  anxiously  made  by  a  parent  for  his  posthu- 
mous children ;  and  that,  upon  the  true  construction  of  this  will,  the 
plaintiffs  Edward  and  John(5)  will  be  entitled  (from  the  testator's  mani-^ 
feet  intent)  to  take  an  estate  in  fee  in  the  premises,  at  their  respective 
ages  of  one-and-twenty ;  and  that,  in  the  mean  time,  the  plaintiff  Eleanor, 
their  mother,  is  entitled  to  hold  the  said  premises,  subject  to  the  trust 
of  the  said  will  for  their  education  and  maintenance."  The  court  there 
considered  that  the  language  of  the  will  sufficiently  indicated  an  intention 
on  the  testator's  part  to  provide  for  all  his  children,  whether  born  before 
or  after  his  decease,  who  should  attain  twenty-one,  before  his  nephew 
should  take  anything  undeir  the  will.  But  here,  the  court  cannot,  without 
obscuring  the  second  clause  of  the  will,  which  is  now  free  from  doubt,  and 
making  a  new  one,  deprive  the  nephew  of  the  estate  which  the  first  part 
of  the  will  vests  in  him.  The  general  principle  which  governs  the  courts 
in  the  construction  of  wills,  vnll  scarcely  be  disputed.  In  Bootle  v. 
Blundell,  19  Yes.  494  i,  521,  Lord  Eldon,  referring  to  Stephenson  v. 
Heathcote,  1  Eden,  88,  observes :  <<  The  Lord  Keeper  (Henlet)  says, 
that,  in  the  construction  of  wills,  the  court  is  bound  to  find  out  the  in- 
tention of  the  testator,  if  it  is  possible ;  but  then  this  must  be  collected 
from  the  words,  not  from  circumstances  out  of  the  vrill ;  and  upon  general 
principles  and  established  rules,  not  by  a  liberal  power  of  conjecture 

(a)  2  Ambler,  701. 

(6)  Ai  the  cBse  statM— "infanta  of  tender  yean,  who  were  bom  after  the  making  of  the  will, 
in  the  teatator^s  lifetifflei  and  who  are  still  living,  and  who  are  not  provided  for,  unless  they  take 
by  this  wiU." 
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upon  the  supposition  of  "^what  a  man  would  do  in  the  like  circum-  r^er  rc> 
stances."  In  Driver  d.  Frank  v.  Frank,  3  M.  &  Selw.  25,  48,  •• 
Ls  Blanc,  J.,  says :  <<  Supposing  we  could  be  satisfied  that  it  was  the 
intention  of  the  testatrix  to  keep  the  two  estates  separate,  and  that  the j 
should  never  be  united  in  the  same  son  of  B.  Frank,  of  which  I  cannot 
satisfy  myself,  still  I  can  find  no  words  in  this  will  sufficient  to  carry 
such  intent  into  effect :  for,  whatever  be  the  intent,  if  there  are  not  words 
in  the  will  to  warrant  it,  express  or  implied,  it  cannot  have  effect."  And 
this  passage  was  adopted  by  Bubrough,  J.,  when  the  same  case  came 
before  the  Exchequer  Chamber,  on  error.(a)  In  Boreham  v.  Bignall, 
14  Jurist,  265,  Sir  J.  Wigram,  Y.  0.,  says :  <<  In  considering  the  con- 
struction of  the  will,  I  am  compelled  to  consider  it,  not  only  with  reference 
to  the  events  which  actually  happened,  but  to  those  which  might  have 
happened,  and  are  expressly  provided  for  by  the  will.  To  this  extent, 
at  least,  I  must  go ;  and,  if  the  construction  which  would  give  the  annuity 
to  the  widow  of  James,  is  incompatible  with  the  construction  which  such 
other  events  require,  I  must,  however  satisfied  I  may  be  that  I  am  dis- 
appointing the  real  intention  of  the  testator  by  doing  so,  hold  that  the 
case  of  James's  second  marriage  is  a  casita  omissus  from  the  will,  and 
consequently  that  the  widow  of  James  has  no  interest  in  the  annuity." 
Again  in  Bird  v.  Luckie,  14  Jurist,  1015,  Knight  Bruce,  V.  C,  says : 
<«  The  testator  is  permitted  to  be  capricious,  improvident,  and  moreover 
at  liberty  to  conceal  the  causes  and  motives  by  which  he  has  been  ac- 
tuated in  his  disposition.  Many  testamentary  provisions  may  seem  to 
the  world  arbitrary,  capricious,  and  eccentric,  for  which  the  testator,  if 
he  could  be  heard,  might  be  able  to  account  satisfactorily :  and  this 
*is  one  among  the  reasons  which  may  be  and  have  been  judicially  r^t^po 
given  against  attributing  to  men,  readily,  mistakes  in  the  language  ^ 
that  they  use  in  their  wills, — ^against  departing  from  the  proper  sense 
of  their  words,  without  something  more  than  conjecture,  without  some- 
thing more  than  the  opinion  of  the  interpreter,  however  wise  he  may  be, 
that  the  language,  construed  according  to  the  rules  of  idiom,  would  make 
an  eccentric  or  inconvenient  provision ;  reasons  which  may  not  always 
have  been  adhered  to,  which  may  possibly  be  at  variance  with  some  par- 
ticular rule  of  construction,  now  of  settled  application,  in  some  particular 
cases,  but  which,  I  apprehend,  are  generally  true  and  sound." 

The  first  clause  of  the  will,  giving  a  fee  to  Grilbert  Robson,  being  in 
itself  clear  and  unambiguous,  the  second  clause,  if  it  be  even  doubtfol, 
cannot  have  the  effect  of  cutting  down  or  derogating  from  that  clear  and 
positive  devise.  The  rule  is  so  laid  down  by  Sir  E.  Sugden,  in  his 
treatise  on  the  Law  of  Real  Property,  p.  214,  and  by  the  still  higher 
authority  of  the  House  of  Lords,  in  Thornhill  v.  Hall,  2  Clark  &;  Fin. 
22,  S6,  where  the  Lord  Chancellor  (Lord  Brougham)  says :  <<  I  hold  it 
to  be  a  rule  that  admits  of  no  exception,  in  the  construction  of  written 

(a)  6  Price,  U,  67;  2  J.  B.  Moore,  519,  524. 
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instruments,  that,  where  one  interest  is  given,  where  one  estate  is  con- 
yeyed,  where  one  benefit  is  bestowed,  in  one  part  of  an  instrument,  by 
terms  clear,  unambiguous,  liable  to  no  doubt,  clouded  by  no  obscurity — 
by  terms  upon  which,  if  they  stood  alone,  no  man  breathing,  be  he  law- 
yer, or  be  he  layman,  could  entertain  a  doubt;  in  order  to  reverse  that 
opinion,  to  which  the  terms  would  of  themselves  and  standing  alone 
have  led,  it  is  not  sufficient  that  you  should  raise  a  mist ;  it  is  not  suffi- 
cient that  you  should  create  a  doubt ;  it  is  not  sufficient  that  you  should 
^.^.■.  show  a  possibility;  it  is  not  even  ^sufficient  that  you  should  deal 
-^  in  probabilities ;  but  you  must  show  something  in  another  part  of 
that  instrument  which  is  as  decisive  the  one  way  as  the  other  terms  were 
decisive  the  other  way ;  and  that  the  interest  first  given  cannot  be  taken 
away,  either  by  tacttunij  or  by  dubiumy  or  by  poiMile^  or  even  by  pro- 
babilcy  but  that  it  must  be  taken  away,  and  can  only  be  taken  away,  by 
ezpre»9um  et  certum,*' 

2.  Upon  the  second  question, — ^as  to  which  the  court  pronounced  no 
opinion,  the  following  cases  were  cited, — Acherley  v,  Vernon,  3  Bro. 
P.  C.  85,  91,  Barnes  v.  Crowe,  1  Ves.  jun.  486,  Hulme  v.  Heygate,  1 
Meriv.  285,  Rowley  t;.  Eyton,  2  Meriv.  128,  Doe  d.  Murch  v,  Marchant, 
6  M.  &  G.  813  (E.  C.  L.  R.  vol.  46),  7  Scott,  N.  R.  644,  Doe  d.  York 
V.  Walker,  12  M.  &  W.  591,t  and  Ooodtitle  d.  Woodhouse  v.  Meredith, 
2  M.  &  Selw.  5. 

MalinSy  contri. — 1.  It  appears  from  the  statements  in  the  case,  that 
the  testator  was  newly  married,  and  that,  at  the  time  of  making  his  will, 
he  imagined  himself  to  be  near  his  end.  Taking  the  whole  will  together, 
it  is  quite  evident  that  bis  primary  intention  was  to  provide  for  his  wife, 
and  then  for  his  children,  if  he  should  have  any ;  and  that  his  nephew 
was  but  a  secondary  object  of  bis  bounty.  The  argument  on  the  other 
side  attributes  to  the  testator  an  intention  to  provide  for  unborn  issue, 
but  to  prefer  his  nephew  before  children  who  might  be  born  in  his  life- 
time, and  who  therefore  must  naturally  be  expected  to  be  nearer  to  his 
affections  than  those  he  had  never  seen, — than  which  it  is  difficult  to 
conceive  a  proposition  more  monstrous  and  irrational.  If  there  were 
an  entire  absence  of  authority  upon  the  subject,  the  court  would  pause 
before  it  came  to  so  improbable  a  conclusion.  The  case,  however,  of 
^:CK[r^  WMtc  V.  Barbor,  which  *has  never  yet  been  questioned,  but  which, 
^  on  the  contrary,  has  always  been  approved  when  cited,  is  expressly 
in  favour  of  the  construction  contended  for  by  the  defendants ;  and  the 
court  will  not  now,  without  good  ground,  depart  from  it.  It  is  referred 
to  by  all  the  most  approved  text-writers, — ^in  Jarman  on  Wills,  vol.  I., 
p.  475,  and  in  Feame  on  Contingent  Remainders,  10th  edit.,  vol.  I.,  p. 
513 ;  and  it  is  also  relied  on  by  Coleridge,  J.,  in  the  judgment  in  Mor- 
rall  V.  Sutton,  1  Phillipps,  533,  551.  Speaking  of  that  case,  that  learned 
judge  says:  <<The  court  thought  that  a  father  who  took  such  anxious 
care  for  posthumous  children  as  to  make  an  express  provision  for  them, 
'^ould  never  intend  to  give  them  an  estate  in  exclusion  of,  or  to  his 
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nephews  in  preference  to,  any  child  or  children  that  might  be  born  in 
his  lifetime.  They,  therefore,  not  only  supplied  a  devise,  but  framed  it 
in  a  special  manner  to  meet  the  supposed  intent,  which  they  gathered 
from  the  will,  upon  moral  evidence,  highly  probable,  but  falling  very 
far  short  of  demonstration.''  [Williams,  J. — It  was  about  the  time 
that  White  v.  Barber  was  decided,  that  the  courts  first  held  that  mar- 
riage and  the  birth  of  a  child  operated  a  revocation  of  a  will.  Suppose 
at  the  time  of  the  death  of  the  testator  there  was  one  child  born,  a^d 
another  in  ventre  sa  mere^  which  would  take  ?  Surely  the  latter  might 
aay  that  he  was  the  person  mentioned  by  the  testator.  Would  he  take 
in  exclusion  of  the  elder  child  ?]  It  is  submitted  that  he  would  not.  In 
Jaggard  v.  Jaggard,  Free.  Chan.  177,  cited  in  2  Williams  on  Executors, 
941-2,  it  was  held,  that,  if  a  father  gives  a  legacy  to  provide  for  a  child 
in  ventre  sa  mere^  by  the  term  of  a  (« posthumous  child,"  and  he  happen 
to  survive  its  birth,  it  will  still  be  considered  a  posthumous  child  within 
the  meaning  of  the  will."  [Williams,  J. — ^Was  the  wife  in  *that  r*rrg 
case  pregnant  at  the  date  of  the  will  ?]  Yes  ;  but  that  circum-  '- 
stance  is  not  relied  on.  [Williams,  J. — It  was  mere /aba  demonstratio 
there ;  the  legatee  was  ascertained.]  This  is  somewhat  analogous  to  the 
oases  where  provision  is  made  for  the  happening  of  an  event  in  one 
manner,  and  it  happens  in  another :  Jones  v.  Westcombe,  1  Eq.  Abr. 
245 ;  GruUiver  v.  Wickett,  1  Wils.  105.  The  testator  evidently  intended 
to  provide  for  any  future  issue  he  might  have ;  and  that  the  devise  to 
the  nephew  should  be  defeated  by  pregnancy  and  the  birth  of  a  child. 
White  V.  Barber  is  not  distinguishable  from  the  present  case,  and  any 
departure  from  the  principle  there  laid  down,  will  defeat  the  manifest 
intention  of  the  testator.  [Maulb,  J. — ^We  must  construe  the  will 
agreeably  to  the  intention  of  the  testator,  as  that  intention  is  apparent 
upon  the  face  of  the  will.]  But  the  court  will  not,  by  adhering  literally 
to  the  words,  defeat  the  testator's  evident  intention. 

ManUtyj  in  reply,  was  stopped  by  the  court. 

Jervis,  G.  J. — ^I  am  of  opinion  that  the  testator's  widow  took  under 
the  will  an  estate  for  life,  and  the  nephew,  Gilbert  Bobson,  the  remain- 
der in  fee.  There  seems  to  be  no  dispute  as  to  the  principle  which  ought 
to  govern  this  case ;  the  only  difficulty  is  as  to  its  application.  There 
is  a  positive  devise,  in  the  fint  instance,  to  the  wife  for  life,  and  a  devise 
over  to  the  nephew  in  fee ;  and  we  must  construe  the  will  so  as  to  defeat 
that  plain  direction,  if  we  decide  in  favour  of  the  defendants.  At  the 
time  of  making  his  will,  the  testator  contemplated  that  his  death  was 
approaching ;  and  that  circumstance  is  not  to  be  lost  sight  of.  It  is 
said  that  he  contemplated,  not  only  the  possibility  of  his  wife  giving 
birth  to  a  child  after  his  death,  of  which  she  might  be  pregnant  at  the 
^time  that  event  took  place,  but  also  the  possibility  of  her  having  r^r  cir 
a  child  or  children  during  his  lifetime.  But,  why  are  we  driven  *- 
to  infer  an  intention  different  from  that  which  appeard  at  the  tUM  to 

VOL.  z.— 45  2o2 


557         DOE  d.  BLAKISTON  v.  HASLBWOOD.    H.  T.  1851. 

have  been  present  to  the  testator's  mind  7     Haying  disposed  of  the  pr€>- 
perty  in  question  in  the  way  I  have  mentioned,  the  testator  goes  on  to 
say — <<  But  I  do  hereby  declare,  that,  in  case  my  said  wife  Elizabeth 
should,  at  my  decea$ej  be  pregnant  with  a  child  or  children,  that  then, 
and  in  such  case,  all  and  every  my  devise  to  my  said  nephew,  Gilbert 
Bobson,  of  my  said  messuage  and  premises,  &c.,  shall  totally  cease; 
and  if  it  should  so  happen  that  the  said  Elizabeth,  my  wife,  should  be 
brought  to  bed  of  any  such  child  or  children  after  my  decease,  then  I 
give  all  and  singular  the  same  messuage,  &c,,  so  by  me  heretofore  devised, 
to  such  one  child,  if  more  than  one,  as  shall  be  a  son,  the  elder  of  which 
to  be  preferred  as  in  seniority  of  age  and  priority  of  birth."     Why  is 
it  necessary  for  us  to  infer  that  the  testator  intended  to  provide  for 
children  who  might  afterwards  be  born  in  his  lifetime,  when  he  had  the 
power  at  any  time  to  alter  or  revoke  his  will  ?    It  seems  to  me  that  the 
very  foundation  of  the  rule  upon  which  the  defendants  rely  is  wanting 
here ;  and  that,  when  we  take  into  consideration  the  time  at  which  the 
will  was  made,  there  is  no  necessity  and  no  warrant  for  inferring  an  in- 
tention which  is  not  apparent  upon  the  face  of  it.     I  cannot  help  see- 
ing that  this  decision  may  be  said  to  detract  from  the  authority  of  White 
V.  Barber ;  but,  if  it  be  necessary  to  do  so,  I  am  quite  prepared  to  say, 
that,  in  my  opinion,  White  v.  Barber  was  not  correctly  decided.     If  I 
am  right  in  the  construction  which  I  put  upon  the  will,  it  is  not  neces- 
sary to  consider  the  effect  of  the  codicil ;  for,  if  the  will  excludes  children 
born  in  the  testator's  lifetime,  it  is  not  suggested  that  its  effect  is  at  all 
enlarged  by  the  terms  of  the  codicil.     I  am  therefore  of  opinion  that 
the  lessors  of  the  plaintiff  are  entitled  to  judgment. 
^f-f-n-i      *Maule,  J. — I  also  am  of  opinion  that  the  testator's  nephew, 
^  Gilbert  Bobson,  took  under  the  will  a  remainder  in  fee.    I  cannot 
disguise  from  myself  that  this  decision  is  opposed  to  White  v.  Barber. 
I  understand  that  case  in  the  view  presented  by  Mr.  Jarmanj  and  also 
by  my  brother  Coleridge,  in  Morrall  v.  Sutton,  viz.,  that  the  court 
inferred,  from  the  relation  in  which  the  claimants  stood  to  the  testator, 
that  it  was  in  the  highest  degree  improbable  that  he  did  not  by  his  will 
intend  to  provide  for  one  of  the  classes  which  would  naturally  stanvv 
nearer  to  his  affections  than  one  which  was  undoubtedly  intended  in 
some  event  to  be  provided  for.    I  do  not  think  that  is  a  sound  principle. 
However  obvious  may  be  the  intention  of  a  testator,  unless  you  can  find 
in  the  will  apt  words  to  carry  out  that  intention,  I  do  not  think  the 
court  can  properly  act  upon  the  supposition  that  such  intention  existed. 
And  I  think  that  the  court,  in  White  v.  Barber,  acting  upon  a  presumed 
intention  of  the  testator,  did  not  put  a  construction  upon  the  words  which 
he  had  used,  but  interpolated  a  clause  for  the  purpose  of  executing  that 
intention.     The  circumstance  of  a  man  showing,  by  a  recital,  for  in- 
stance^  that  he  intends  to  provide  for  all  his  children,  cannot  be  carried 
into  effect,  unless  there  are  apt  words  in  the  will  to  carry  out  such  in- 


10  COMMON  BENCH.    (1  J.  SCOIT.)  658 


tention;  the  answer  often'given  in  such  cases  is,  qtiod  voliiit  iion  dixit. 
White  V,  Barber  is  clearly  distinguishable  from  the  present  case ;  but, 
as  it  evidently  proceeded  upon  erroneous  principles,  I  do  not  think  it 
necessary  to  distinguish  it.  It  is  said  that  this  testator,  at  the  time  he 
made  the  will,  contemplated  immediate  death,  or,  at  all  events,  that  he 
must  die  very  shortly.  If  he  had  made  his  will  contingent  upon  that 
event,  nobody  could  have  doubted  that  the  words  he  has  used  would  be 
applicable  only  to  a  posthumous  child.  If  we  are  to  depart  from  the 
grammatical  construction  of  the  will,  I  think  it  would  be  doing  less 
violence  to  its  language,  if  *we  say  that  it  was  to  take  effect  only  r:^ccQ 
in  the  event  of  the  testator's  dying  immediately.  It  is  evident  '- 
that  the  instrument  is  one  which  he  expected  would  be  called  into  opera- 
tion only  in  the  event  of  his  dying  at  such  a  period  that  he  could  only 
leave  a  posthumous  child.  The  circumstances  under  which  the  will  was 
made,  so  far  from  showing  an  intention  in  the  testator  to  provide  for  all 
his  children,  plainly  negative  such  intention ;  they  show  no  intention  to 
provide  for  any  but  a  posthumous  child.  It  is  not  by  any  means  an 
improbable  thing,  that,  if  the  testator's  attention  had  been  called  to  the 
legal  effect  of  the  provision  he  was  making,  he  would  have  said  that  he 
meant  to  make  a  new  will  if  he  should  have  a  child  born  in  his  lifetime. 
All  we  have  to  do  is,  to  construe  the  will  as  we  find  it ;  it  in  plain  terms 
gives  the  estate  to  the  nephew,  and  there  is  nothing  in  the  subsequent 
words  to  take  it  from  him.  I  conceive  it  to  be  very  clear  that,  in  thus 
deciding  in  favour  of  the  nephew,  we  do  not  provide  for  the  testator's 
family  precisely  as  he  himself  would  in  all  probability  have  done ;  but 
I  think  we  do  give  to  the  only  instrument  which  we  have  to  deal  with, 
the  only  operation  the  testator  intended  that  instrument  to  have. 

Cresswbll,  J. — When  this  case  was  before  me  at  nisi  prius,  White 
V.  Barber  was  relied  on  for  the  defendant;  I  then  thought,  and  I 
still  think,  that  it  is  an  authority  in  point.  At  nisi  prius,  I  felt  myself 
bound  to  act  upon  it ;  but  sitting  here  in  banco  I  do  not.  I  think  it 
cannot  be  supported.  There,  the  object  of  that  part  of  the  will  which 
was  in  question,  was,  to  give  an  estate ;  here,  the  effect  is  to  take  away 
an  estate  previously  given ;  but,  in  truth,  the  same  question  arises  in 
both, — ^what  was  the  intention  of  the  testator  ?  and  are  the  words  he 
has  used  sufficient  to  accomplish  that  intention  ?  In  order  to  sustain 
this  nonsuit,  it  must  be  made  out  that  the  testator  ^intended  to  r^^r-r^r. 
give  to  a  child  who  might  be  bom  in  his  lifetime,  an  estate  which  ^ 
he  had  already  given  to  his  nephew.  I  do  not  think  he  intended  by 
this  instrument  to  take  away  from  his  nephew  the  estate  which  he  had 
given  to  him.  I  see  no  reason  for  supposing  that  he  did  not  intend  to 
make  the  will  he  has  made,  or  that  it  should  have  any  other  effect  than 
that  which  we  now  give  it.  There  is  nothing  to  show  that  the  testator 
had  the  intention  insisted  upon  by  the  defendants ;  and,  if  there  was,  I 
do  not  agree  that  we  could  hold  the  words  to  be  sufficient  for  the  pur- 
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pose.     Upon  these  grounds,  I  think  the  verdict  ought  to  be  entered  f<Mr 
the  lessors  of  the  plaintiff. 

Williams,  J. — I  am  of  the  same  opinion.  The  will  contains  a  clear 
and  unambiguous  deyise  to  the  testator's  nephew,  subject  to  the  previous 
estate  for  life  given  to  the  widow.  The  testator  contemplates  only  one 
event  which  was  to  nullify  the  devise  to  his  nephew;  and  that  event  has 
not  happened ;  consequently,  the  nephew  takes  the  estate.  It  is  said 
that  the  testator  could  not  have  intended  anything  so  monstrous,  as  that 
a  child  who  might  happen  not  to  be  posthumous  should  be  disinherited, 
in  favour  of  a  nephew.  Perhaps  not.  In  all  probability,  the  happening 
of  such  an  event  never  occurred  to  him.  Or,  possibly,  he  intended  to 
alter  his  will  if  he  survived.  I  think  we  must  adhere  to  the  principle 
which  has  so  long  prevailed  in  the  construction  of  wills,  of  collecting 
the  intention  of  the  testator  from  the  language  he  has  used ;  and,  if  we 
can  only  adhere  to  that  principle  by  overruling  the  case  of  White  v. 
Barber,  I,  for  one,  am  quite  prepared  to  do  so. 

Verdict  for  the  lessors  of  the  plaintiff. 


*561]         *PRICE  and  Another  v.  MOULTON,    Jan.  16. 

A  bond  or  eoTenuit  given  to  seenTO  aft  exiBting  debt»  irreffpeetiyely  of  fhe  intention  of  tlio 
parties,  oporates  in  law  as  a  merger  of  the  remedy  on  the  simple  eontraot 

To  an  indebitatus  count  for  60002.,  the  defendant,  as  to  3000^,  parcel,  Ac.,  pleaded,  that,  after 
the  accruing  of  the  cause  of  action  as  to  the  300QL>  pareel,  Ac,  it  was  agreed  that  the  defend- 
ant should  execute  an  indenture  whereby  he  sfaoold  covenant  with  the  plaintiiTs  to  pay  them 
3000/.  and  interest  on  a  certain  day ;  that,  in  pursuance  of  that  agreement,  the  defendant  did, 
with  the  assent  and  Consent,  and  at  the  request  of  the  plamtilEis,  execute  and  deliver  to  them 
such  indenture  as  aforesaid;  and  thttt  thereupon,  and  by  foree  of  the  said  indenture,  the 
cause  of  action  aa  to  the  3000^,  parcel,  Ae.,  became  merged  and  extinguished  in  law. 

Replication,  that  the  Indenture  was  made  by  way  of  security,  for  securing  the  payment  of  the 
said  debt  of  30001.  in  the  plea  mentioned,  and  that  it  ahrsfye  waa  and  is  in  and  by  the  said 
indenture  expressed  that  the  same  was  mode  as  such  security  as  aforesaid : — 

Held,  on  demurrer,  that  the  plea  amounted  to  a  plea  of  merger,  and  was  a  substantial  annwer 
to  the  count,  though  it  contained  no  idlegation  that  the  indenture  wu  aooepud  6y  the  pUrin- 
tiffi  in  »ati»f action  of  the  original  debt;  and  thai  the  lepUeation  afforded  no  answer  to  the  plea. 

Debt.  The  first  count  of  the  declaration  stated,  that,  theretofore,  to 
mi,  on  the  20th  of  June,  1850,  by  a  certain  deed  then  made  between 
the  defendant  of  the  one  part,  and  the  plaintiffs  of  the  other  part, — one 
part,  &c.,  profert, — after  reciting,  amongst  other  things,  that  the  plain ^ 
tiffs  had  agreed  with  the  defendant  to  act  as  his  agents  in  the  city  of 
London,  for  the  term  of  seven  years,  in  the  vending  of  the  various  arti- 
cles and  goods  manufactured  by  him,  called  rubber  goods ;  and,  in  pur* 
Buance  of  such  agreement,  and  in  consideration  of  the  covenants  and 
agreements  thereinafter  entered  into  by  the  defendant,  they  had 
agreed  to  advance  to  the  defendant  to  the  extent  of  5000Z.,  for  the  pur* 
pose  of  being  laid  out  and  expended  in  the  manufacturing  and  produc- 
tion of  the  said  goods,  and  that  the  same  goods,  as  the  same  should  be 


10  COMMON  BENCH.    (1  J.  SCOTT.)  561 

produced,  were  to  be  consigned  to  the  plaintiffs  for  sale,  and  were  to  be 
held  by  the  plaintiffs  as  a  security  for  repayment  of  the  said  sum  of 
5QQ0L  and  interest  at  5L  per  cent  per  annum,  and  that  the  proceeds  of 
the  sales  *thereof  were,  in  the  first  place,  to  be  supplied  by  the  rn^r^a 
plaintiffs  in  repayment  of  the  said  sum  of  5000Z.  and  interest, —  *- 
and  after  further  reciting  that  the  plaintiffs  had  already  advanced  to  the 
defendant  47002.,  in  part  of  the  said  sum  of  50002.,  amongst  other  things, 
they,  the  plaintiffs,  did  by  the  said  indenture  covenant  and  agree  with 
the  defendant,  his  executors,  administrators,  and  assigns,  that  they,  the 
plaintiffs,  should  and  would  conduct  and  carry  on  the  said  agency,  at, 
Ac,  in  the  city  of  London,  and  should  and  would  carefully  deposit  and 
preserve  in  the  warehouse  for  the  time  being  made  use  of  for  the  pur- 
pose of  the  said  agency  business,  all  such  goods,  wares,  and  merchandise 
as  might  be  sent  or  transmitted  to  them  by  the  defendant,  or  any  per- 
son or  persons  who  might  be  partner  or  partners  in  trade  with  him,  or 
the  survivor  or  survivors  of  them,  and  that,  in  managing  or  conducting 
the  said  agency,  they  the  plaintiffs  should  and  would  use  their  best  en- 
deavours to  produce  the  greatest  possible  sale  of  the  said  articles  and 
goods  which  they  should  be  employed  to  sell  as  such  agents  as  afore- 
said ;  and  also  that  the  plaintiffs  should  and  would,  from  time  to  time, 
in  the  beginning  of  each  and  every  month,  send  and  transmit  to  the  de- 
fendant a  full,  clear,  and  correct  account  and  statement  in  writing  of  all 
sales,  and  also  of  all  goods  which  might  come  to  their  hands,  and  like- 
wise of  all  such  other  matters,  transactions,  and  things  as  in  anywise 
should  eoncera  the  said  agency  business,  and  which  might  have  taken 
place  during  the  preceding  month;  and  also  should  and  would  pay 
over  to  the  defendant  the  full  amount  of  the  goods  they  might  appear 
to  have  sold,  whether  for  cash  or  on  credit,  on  being  allowed  a  discount 
of  two  and  a  half  per  cent.;  and  also  that  the  plaintiffs  should  and  would, 
80  long  as  the  said  agency  business  should  continue,  find  and  provide  a 
warehouse  for  the  purpose  of  '''carrying  on  the  said  business,  and  ri^r^o 
should  and  would  bear,  pay,  and  sustain  all  necessary  and  inci-  ^ 
dental  expenses  attending  the  carrying  on  the  same :  and  the  defendant, 
for  the  consideration  aforesaid,  for  himself,  his  heirs,  &c.,  did  thereby 
covenant  and  agree  with  the  plaintiffs,  that  he,  the  defendant,  should  and 
would  employ  the  plaintiffs  as  his  agents  in  the  vending  of  the  articles 
and  goods  manufactured  by  him,  for  the  term  of  seven  years,  and  that 
he  the  defendant  should  not  nor  would  employ  any  other  person  as 
agent,  during  such  time  as  the  plaintiffs  or  the  survivor  of  them  should 
act  as  such  agents  as  aforesaid, — ^it  being  by  the  said  agreement  ex- 
pressly agreed  that  the  plaintiffs  should  be  the  sole  agents  for  the  sale 
of  the  said  goods,  and  that  the  wholo  of  the  said  articles  and  goods 
manufactured  by  the  defendant  were  to  bo  sold  through  the  plaintiffs, 
and  entered  in  and  passed  through  their  books,  whether  the  same  should 
be  actually  sold  by  them  or  by  the  defendant :  and  it  was  thereby 
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agreed,  that,  in  case  of  the  non-performance  of  the  said  covenants  and 
agreements  therein  contained  on  the  part  of  the  defendant  to  be  per- 
formed and  kept  as  aforesaid,  he  the  defendant  should  and  would  well  and 
truly  pay  unto  the  plaintiffs,  or  the  survivor  of  them,  the  sum  of  3000/.  of 
lawful  money,  4ic.,  by  way  of  liquidated  damages  for  the  non-perform- 
ance of  the  said  covenants,  and  not  by  way  of  penalty.  The  count  then 
proceeded  to  allege  performance  by  the  plaintiffs,  and  a  breach  by  the 
defendant,  in  the  employment  of  other  agents,  and  the  sale  of  goods  to 
other  persons  without  giving  the  plaintiffs  information  thereof  so  as  to 
enable  them  to  make  entries  thereof,  and  non-payment  of  the  3000Z. 
stipulated  damages. 

The  second  count  claimed  6000Z.  for  money  paid,  money  had  and 
received,  interest,  and  money  found  due  upon  an  account  stated. 
*5641  ^^®*' — ^^  *^  *^®  ®"™  ^^  SOOOi.,  parcels  of  the  moneys  *in  the 
-^  last  count  of  the  declaration  mentioned,  and  the  causes  of  action 
in  respect  thereof, — that  theretofore,  and  after  the  accruing  of  the  cause 
of  action  as  to  the  said  sum  of  8000?.,  parcel,  &c.,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  20th  of  June,  1850,  it  was  agreed 
between  the  plaintiffs  and  the  defendant,  that  the  defendant  should  sign, 
seal,  and  as  his  act  and  deed  deliver  to  the  plaintiffs  a  certain  indenture, 
between  the  defendant  of  the  one  part,  and  the  plaintiffs  of  the  other 
part,  and  thereby,  amongst  other  things,  covenant  and  agree  with  the 
plaintiffs,  their  executors,  &c.,  that  he,  the  defendant,  his  executors  or 
administrators,  or  some  or  one  of  them,  should  and  would  well  and  truly 
pay  or  cause  to  be  paid  unto  the  plaintiffs  or  their  assigns,  or  the  sur- 
vivor of  them,  or  the  executors,  administrators,  or  assigns  of  such  sur- 
vivor, the  said  sum  of  3000?.  in  the  introductory  part  of  this  plea  men- 
tioned, at,  &c.,  on  the  21st  of  December,  1851,  with  interest  for  the 
same  after  the  rate  of  51.  for  every  lOOZ.  for  a  year,  to  be  computed 
from  the  day  and  year  first  aforesaid,  without  making  any  deduction  or 
abatement  for  or  by  reason  of  any  then  present  or  future  taxes,  assess- 
ments, rates,  or  impositions,  or  other  cause,  matter,  or  thing  whatsoever, 
the  tax  on  property  or  income  payable  in  respect  thereof,  only  excepted : 
That,  in  pursuance  of  such  agreement,  and  in  performance  of  his  part 
thereof,  the  defendant  did  afterwards,  and  before  the  commencement  of 
this  suit,  and  whilst  the  said  sum  of  SOOOZ.  was  still  due  and  unpaid  as 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  with  the  assent  and 
consent,  and  at  the  request  of  the  plaintiffs,  sign,  seal,  and  as  his  act 
and  deed  deliver  to  the  plaintiffs  such  indenture  as  aforesaid  (and  which 
said  indenture  of  mortgage,(a)  sealed  with  the  seal  of  the  defendant, 
being  in  the  custody  of  the  plaintiffs,  the  defendant  cannot  bring  here 
into  court),  and  did  thereby  covenant  to  pay  the  said  sum  of  30002.  in 
^-^e-i  the  *introductory  part  of  this  plea  mentioned,  with  interest 
•^  thereon  after  the  rate  aforesaid,  upon  and  at  the  day  and  time, 
and  in  the  manner  agreed  upon  as  aforesaid,  according  to  the  true  intent 

(a)  Sic 
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and  meaning  of  the  said  agreement, — as  by  the  said  indenture  appears : 
And  that  thereupon,  and  by  virtue  and  effect  of  the  said  indenture,  the 
said  cause  of  action  in  the  said  last  count  mentioned,  so  far  as  the  same 
related  to  the  said  sum  of  3000Z.,  parcel,  &c.,  became  and  was  wholly 
merged  and  extinguished  in  law, — verification. 

Replication,  that  the  said  indenture  in  the  last  plea  mentioned  was 
made  by  way  of  security,  for  securing  the  payment  of  the  said  debt  of 
8000/.  in  the  introductory  part  of  the  said  last  plea  mentioned ;  and 
that  it  always  was,  and  is,  in  and  by  the  said  indenture  expressed,  that 
the  said  indenture  was  made  as  such  security  as  aforesaid, — ^profert  of 
the  indenture,  and  verification. 

Special  demurrer,  assigning  for  causes, — that  the  replication  neither 
traverses  nor  confesses  and  avoids  the  plea, — that,  if  it  is  a  traverse 
thereof,  it  is  wrongly  concluded,  and  should  have  concluded  to  the  coun- 
try,— that  it  seeks  to  vary  the  effect  of  the  deed,  by  parol, — that  it 
states  the  effect,  or  supposed  effect  of  the  deed,  without  setting  forth  the 
same,  either  on  oyer,  or  by  enrolling  it,  or  praying  its  enrolment, — that 
it  raises  a  question  of  law  for  the  jury, — that  no  issue  in  fact  can  be 
taken  thereon, — that  it  is  not  sufficient  to  say  that  the  said  indenture  was 
made  as  a  security  for  securing  payment  of  the  said  sum  of  8000/.,  but 
that  the  replication  should  have  stated  and  shown  that  the  original  debt 
was  to  remain,  and  not  be  merged  and  extinguished,  and  how  it  was  to 
remain  and  not  be  merged  and  extinguished, — that  the  replication  is  an 
argumentative  traverse  of  the  agreement  stated  in  the  last  plea, — that 
it  is  not  directly  alleged  there  was  an  agreement  that  the  deed  should  be 
such  security  as  alleged, — that  the  expression  "made  by  way  of  security," 
is  *vague,  ambiguous,  and  of  uncertain  legal  meaning, — and  that  r*rgg 
it  is  not  shown  that  the  same  was  sealed,  delivered,  or  executed  ^ 
with  such  intent  as  alleged,  nor  accepted  by  the  plaintiffs  with  such 
intent  as  alleged. 

The  plaintiffs  joined  in  demurrer. 

WilleSy  in  support  of  the  demurrer.(a) — The  plea  is  good,  and  the 
replication  no  answer  to  it.  The  plea  states,  that,  after  the  accruing  of 
the  cause  of  action  as  to  3000/.,  parcel,  &c.,  it  was  agreed  between  the 
plaintiffs  and  the  defendant,  that  the  defendant  should  execute  and 
deliver  to  the  plaintiffs  a  certain  indenture,  and  thereby  covenant  and 
agree  with  the  plaintiffs  to  pay  them  the  3000/.  on  a  certain  day ;  that 
in  pursuance  of  that  agreement,  the  defendant  afterwards,  and  whilst 
the  3000/.  was  still  due  and  unpaid,  to  wit,  on,  &c.,  with  the  assent  and 
consent,  and  at  the  request,  of  the  plaintiffs,  did  execute  and  deliver  to 
the  plaintiffs  such  indenture,  and  did  thereby  covenant  to  pay  the  3000/., 

(a)  Points  for  argument  on  the  part  of  the  defendant, — ''  That  the  replication  is  either  an  ar- 
gumentative  denial  that  the  deed  in  the  plea  is  such  a  deed  as  alleged,  or  it  is  an  indirect 
aTerment  that  there  was  an  agreement  which  wonld  prevent  the  merger  of  the  simple  contract 
m  the  specialty  deht;  and  that  the  replication  should  have  denied  the  agreement  alleged  in  tha 
p^ea,  or  set  forth  the  deed,  and  shown  by  the  indenture  itself  that  there  was  no  merger.** 
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with  interest,  upon  the  day  named ;  and  that  thereupon,  and  by  rirtne 
of  the  said  indenture,  the  cause  of  action  as  to  the  8000^.,  parcel,  &c., 
became  and  was  merged  and  extinguished  in  law.  To  this  the  plaintiff 
replies,  that  the  indenture  in  the  plea  mentioned  was  made  by  way  of 
security,  for  securing  the  payment  of  the  said  debt  of  80002.  in  the 
introductory  part  of  the  plea  mentioned.  That  clearly  is  no  answer. 
Suppose  the  covenant  teas  given  as  a  security,  it  gives  the  plaintiffs  a 
higher  remedy,  in  which  the  remedy  on  the  simple  contract  is  merged. 
*^f^71  ^^  Com.  *Dig.  Action  upon  the  Ou9e  upon  Asmimpgit  (H.  8),  it 

^  is  said :  <<  To  an  assumpsit,  the  defendant  may  plead  in  discharge 
a  bond  given  for  the  debt."  [Jbrvis,  C.  J. — ^Whether  the  indenture 
was  given  as  a  security  for  the  debt  only,  or  as  satisfaction,  the  debt  is 
covered  by  the  higher  security.] 

J)otvde8weUf  contrd*.(a) — It  does  not  inevitably  follow  that  the  simple 
contract  debt  is  merged,  because  the  debt  has  been  secured  by  a  bond  or 
covenant ;  it  is  pturely  a  question  of  intention.  In  Twopenny  v.  Young, 
8  B.  &  C.  208  (E.  C.  L.  R.  vol.10),  5  D.  &  R.  259  (E.  C.  L.  R.  vol.  16),  A. 
being  indebted  to  C,  A.  and  B.  gave  their  joint  and  several  promissory 
♦'ififtl  ^^^  ^^^  ^^^  amount  to  C.     A.,  *becoming  further  indebted,  and 

-*  pressed  for  further  security,  by  a  bill  of  sale  (reciting  that  C, 
having  demanded  payment  of  the  debt,  A.  had  requested  him  to  accept 
a  further  security),  assigned  his  household  effects  to  G.  as  a  further 
security,  with  a  proviso  that  he  should  not  be  turned  out  of  possession  of 
the  effects  till  after  three  days'  notice ;  and  it  was  held  that  G.*s  remedy 
on  the  note  was  neither  suspended  nor  extinguished  by  the  bill  of  sale,  but 
that  he  might  sue  A.  on  the  note  at  any  time,  notwithstanding  the  bill  of 
sale.  Allenby  v.  Denton,  5  Law  Journ.  K.  B.  812,  Yates  v,  Aston,  4  Q. 
B.  182  (E.  C.  L.  R.  vol.  45),  3  Gale  &  D.  361,  and  Ford  v.  Beech,  11  Q. 
B,  852  (E.  C.  L.  R.  vol.  68),  show  that  the  plaintiffs  were  not  bound  to 
resort  to  their  remedy  on  the  covenant.  [Jervis,  C.  J. — There  was 
no  covenant  to  pay  either  in  Allenby  v.  Denton  or  Yatea  t*.  Aston. 

(a)  Points  for  argumont  on  the  part  of  the  plaintiffs: — "The  plaintiffs  will  contend  that  the 
replication  sufficiently  confesses  and  avoids  the  plea,  by  adding  the  fkct  that  it  was  not  given  in 
lien  or  snbetitotion  for  the  simple  eontraot  deht»  so  oa  to  create  a  merger,  but  simply  as  a  secnrity 
fcr  it»  as  a  still  subsisting  obligation ;  and  that  the  proper  course  was,  for  the  defendant  to  crave 
oyer,  and  set  out  the  deed,  and  demur  if  it  did  not  boar  the  construction  put  upon  it  by  the 
plaintiffs.  They  will  also  oontend,  that,  if  the  roplioation  is  bad,  the  plea  is  bad,  since  it  does 
not  allege  any  agreement  or  intention  that  the  original  debt  was  to  be  extinguished  or  merged* 
or  that  it  was  not  to  subsist  as  a  legal  claim,  or  that  the  deed  was  to  be  taken  in  accord  and 
satisfaction  of  the  debt :  also  thai  the  plea  does  not  state  or  show  that  the  plaintiffs  ever  accepted 
the  deed :  and  also  that  it  is  quite  conMStent  with  the  supposition  that  tho  eovenant  was  to  be  » 
farther  or  merely  collateral  security :  and  also  that  the  plea  is  pleaded  to  the  debt  and  causes  of 
action  in  respect  thereof,  which  includes  interest  or  damages  for  the  detention  of  the  debt,  which 
had  accraed  in  the  interval ;  yet  it  only  shows  an  answer  to  tho  original  sum  of  3000/. :  and 
that  tho  pica  does  not  show  that  the  remedies  afforded  by  the  covenant  were  oo-eztonsive  with 
the  remedies  and  rights  in  respect  of  tho  original  debt :  and  that  the  pica  is  also  bad,  for  not 
setting  forth  the  deed,  and  leaving  tho  construction  thereof  for  the  court:  and  that  the  plaintil& 
could  take  no  issue  in  fact  upon  it,  inasmuch  as  it  would  have  beeu  lubmittiDg  a  mere  questaoA 
of  law,  vis.f  the  operation  and  effect  of  a  deed,  to  the  jury/' 
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tiAULE,  J. — ^Baylby,  J.,  says,  in  Twopenny  v.  Young, — <<  Generally,  a 
simple  contract  security  is  extinguished  by  a  specialty  security,  if  the 
latter  gives  a  remedy  co-extensive  with  that  given  by  the  former/*] 
The  plea  does  not  state  that  the  deed  was  given  for  and  on  account  of, 
or  that  it  was  accepted  in  satisfaction  of,  the  original  debt.  [Maule, 
J. — ^The  plea  is  certainly  a  little  suspicious,  in  respect  of  the  novelty 
of  its  form.  If  it  is  good  for  anything,  it  is  a  plea  of  merger.]  In 
Holmes  v.  Bell,  8  M.  &  G.  218  (E.  C.  L.  R.  vol.  42),  8  Scott,  N.  R. 
479,  the  defendant  opened  an  account  with  a  banking  company  in  July, 
1834 ;  and  in  October,  in  the  same  year,  together  with  a  surety,  signed 
and  delivered  to  the  managing  directors  of  the  company  a  bond  reciting 
that  certain  title-deeds  had  been  deposited  with  the  company,  and  con- 
ditioned for  the  payment  by  the  obligors  to  the  company,  at  the  expira- 
tion of  a  three  calendar  months'  notice,  of  all  such  sums  of  money  not 
exceeding  50002.  as  should  at  the  time  of  the  demand  be  due  and  owing 
*to  the  company  in  respect  of  advances  already  made  or  there-  r*r^q 
after  to  be  made  by  the  company  for  or  on  account  of  the  defend-  *- 
ant,  together  with  interest,  &c. :  and  it  was  held  that  the  company  were 
not  precluded  by  this  bond  from  suing  the  defendant  in  assumpsit. 
[Maule,  J. — The  deed  here  is  a  security  for  an  existing  debt.  It  is  a 
merger,  if  there  be  such  a  thing  in  rerum  natura.  If  the  judgment  be 
against  you  upon  thb  record,  and  you  afterwards  brought  covenant  or 
*  debt  upon  the  deed,  would  you  or  would  you  not  be  barred  by  the  judg- 
ment ?]  The  plea  does  not  show  that  the  indenture  was  given  for  the 
debt,  or  accepted  in  satisfaction,  as  it  should  have  done,  to  constitute  a 
good  plea :  Paine  v.  Masters,  1  Stra.  573 ;  Crisp  v.  Griffiths,  2  C.  M. 
k  R.  loQ.f  The  deed  clearly  was  not  intended  to  operate  a  merger, 
and  consequently  the  right  of  action  upon  the  simple  contract  still 
remains.  In  the  Norfolk  Railway  Company  v.  M'Namara,  3  Exch.  628,t 
the  defendant,  being  indebted  to  the  plaintiffs  on  simple  contract,  exe- 
cuted, with  sureties,  a  bond  in  the  penal  sum  of  2000Z.,  whereby,  after 
reciting  that  the  plaintiffs  had  agreed  to  give  the  defendant  time  for  the 
payment  of  the  debt  then  owing,  and  of  such  further  sums  as  might  after- 
wards become  due,  the  condition  was,  that,  if  the  defendant  should  pay  the 
plaintiffs  the  sum  then  due,  and  such  further  sums  as  might  become  due, 
or  in  case  the  defendant  should  make  default,  and  the  sureties  should, 
within  one  month  after  notice,  pay  the  plaintiffs  the  sums  due,  not  exceed- 
ing lOOOZ. ;  or,  if  no  notice  should  be  given,  the  bond  to  be  void :  it 
was  held  that  this  was  no  merger,  and  that  the  plaintiffs  might,  not- 
withstanding the  giving  of  such  bond,  recover  the  amount  of  the  original 
debt,  in  an  indebitatus  count  for  the  carriage  of  goods.  That  case  is 
precisely  in  point. 

*Wille8,  in  reply. — ^The  simple  contract  debt  is  merged  in  the  r^-^A 
Bpcv:Ialry,  by  operation  of  law.   In  Com.  Dig.  Pleader  (2  G.  12),  •- 
it  is  laid  down,  that,  « to  an  assumpsit,  the  defendant  may  plead  a  bond 

VOL.  X.— 46  2  H 
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given  by  him  for  the  money  demanded ;  for,  the  bond  determines  the 
contract."  For  this  Gomyns  cites  two  precedent8,(a)  and  also  the  cases 
of  Ellis  V.  Warnes,  Cro.  Jac.  33,  Dalby  v.  Cooke,  Cro.  Jac.  234,  and 
Acton  V.  Symons,  Cro.  Car.  415.(6)  [Cbesswell,  J. — Can  you  merge 
part  of  a  debt  ?  Suppose  a  debt  of  5000Z.,  and  there  be  a  merger  as  to 
lOOOZ.,  can  it  be  said  that  the  remedy  for  the  original  debt  is  entirely 
gone  ?]  This  plea  does  not  raise  that  question :  and,  if  it  did,  it  should 
have  been  answered  by  the  replication.  [Jbrvis,  C.  J. — In  Higgen's 
case,  6  Co.  Rep.  44  b,  it  was  objected,  <<  that,  if  a  man  recovers  debt 
on  a  bond,  or  rent  on  a  lease  for  years,  it  is  at  the  plaintiflf's  election 
to  sue  execution  on  that  judgment,  or  to  have  a  new  action ;  and  that 
for  divers  reasons," — amongst  others — "4.  If  two  be  bound  in  a  bond 
jointly  and  severally,  and  the  obligee  recovers  against  one  of  them  on 
this  bond,  the  nature  of  the  bond  is  not  so  changed  by  this  recovery 
but  he  may  on  the  same  bond  have  an  action  against  the  other. 
But  it  was  resolved,  that,  as  long  as  the  judgment  remains  in  force,  he 
cannot  have  a  new  action  on  the  same  bond ;  for,  as  he  who  has  a  debt 
by  simple  contract,  and  takes  a  bond  for  the  same  debt,  or  any  part  of 
it,  the  contract  is  determined.(c)  So,  when  a  man  has  a  debt  on  a  bond, 
and,  by  ordinary  course  of  law,  has  judgment  thereon,  the  contract  by 
specialty,  which  is  of  an  inferior  nature,  is,  by  judgment  of  law,  changed 
into  a  matter  of  record,  which  is  of  a  higher  nature/']  Where  an  action 
^f-^-^n  is  ^brought  for  a  simple  contract  debt,  and  the  plaintiff  obtains 
-^  judgment  for  a  smaller  sum,  the  debt  merges  in  the  judgment. 
[Cresswell,  J. — Is  not  that  on  the  ground  that  the  judgment  is  con- 
clusive evidence  of  the  amount  of  the  debt  ?  Williams,  J. — Would  this 
deed  operate  as  a  merger,  if  it  had  been  expressly  stipulated  that  it 
should  be  a  collateral  security  only  ?]  In  that  case,  probably,  the  cove- 
nant should  be  construed  to  be  a  covenant  to  pay  another  sum  of  money. 
[Cresswell,  J.,  to  DowdestpelL — What  is  there  to  prevent  the  plain- 
tiffs from  suing  upon  the  deed,  if  they  get  judgment  here  ?  DowdeswelL 
— ^Equity  would  restrain  them.  Cresswell,  J. — ^We  do  not  know  what 
equity  might  do.  Maule,  J. — Could  it  have  been  the  intention  of  the 
parties,  that  the  defendant  should  be  sued  on  the  simple  contract  imme- 
diately after  executing  the  deed  ?  DowdeswelL — The  defendant  would 
be  placed  in  no  difficulty :  if  he  pays  the  30002.,  he  may  plead  it.] 
Crisp  V.  Griffiths  has  not  been  altogether  approved  of. 

Jeryis,  C.  J. — The  unusual  form  of  the  plea  in  this  case  created 
some  doubt  in  my  mind  during  the  argument :  but,  upon  the  best  con- 
sideration I  can  give  to  the  matter,  it  appears  to  me  that  the  plea  is 
good  as  to  so  much  of  the  cause  of  action  as  it  is  pleaded  to,  and  that 
the  replication  is  no  answer  to  it,  and  consequently  that  the  defendant 
is  entitled  to  judgment.     The  plea  is  pleaded  as  to  3000^.,  parcel  of  the 

(a)  CI.  Asa.  117;  Clift,  IM. 

(6)  And  see  Com.  Dig.  Pleader  (2  W.  46). 

(c)  S  H.  4,  17  b;  11  H.  4,  79  b;  9  B.  4»  60  b,  51  a. 
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money  in  the  last  count.  If  the  plaintiffs  had  meant  to  object  that  the 
plea  seeks  to  merge  a  larger  debt  in  a  smaller,  that  objection  is  met  by 
the  ansi¥er  given  by  the  defendant's  counsel,  viz.,  that  that  should  have 
been  replied.  The  plea  states,  that  the  defendant,  before  the  com- 
mencement of  the  suit,  and  ivhilst  the  sum  in  the  introductory  part  of 
the  plea  mentioned  was  still  due  and  unpaid,  with  the  ^assent  and  r^g-^n 
consent,  and  at  the  request,  of  the  plaintiffs,  signed,  sealed,  and  ^ 
delivered  to  the  plaintiffs  a  certain  indenture  whereby  he  covenanted 
and  agreed  to  pay  to  the  plaintiffs  or  their  assigns,  &c.,  the  said  sum 
of  30002.  and  interest,  on  the  21st  of  December,  1851,  and  that,  by 
the  legal  effect  of  that  deed,  the  cause  of  action  in  the  last  count  men- 
tioned, so  far  as  the  same  related  to  the  80007.,  parcel,  &c.,  became 
merged  and  extinguished.  The  replication  merely  states  that  the  inden- 
ture in  the  plea  mentioned  was  made  by  way  of  security  for  the  payment 
of  the  said  debt  of  80002.  in  the  introductory  part  of  the  plea  men- 
tioned. Primd  facie^  the  general  rule  is,  that,  where  a  security  of  a 
higher  nature  is  taken  for  the  same  debt,  it  operates  a  merger  of  the 
lower  security :  a  party  cannot  sue  for  money  had  and  received,  where 
he  has  got  a  security  for  the  same  debt,  which  gives  him  a  remedy  of  a 
higher  degree.  If  there  be  anything  to  take  this  case  out  of  that 
general  rule,  it  lies  upon  the  plaintiffs  to  show  it.  It  is  said,  that  the 
security  is  not  for  the  same  debt  or  cause  of  action ;  but  I  think  it  is, 
to  the  extent  of  3000Z.  Some  cases  have  been  referred  to  which  seem 
at  first  sight  to  create  a  difficulty.  In  Holmes  v.  Bell,  3  M.  &  G.  213 
(E.  C.  L.  R.  vol.  42),  3  Scott,  N.  R.  479,  where  a  banker  took  from  a 
customer  and  his  surety  a  bond  conditioned  for  the  payment  of  all 
moneys  advanced  or  to  be  advanced,  it  was  held  that  there  was  no 
merger.  But,  upon  examination  of  that  case,  it  will  be  found  that  the 
actual  debt  was  not  in  existence  at  the  time  of  the  giving  of  the  bond ; 
and  consequently  there  could  be  no  merger  or  extinguishment.  The 
same  answer  may,  I  think,  be  given  to  The  Norfolk  Railway  Company 
r.  M'Namara,  3  Exch.  628  if  there,  the  bond  was  given  to  secure  money 
already  due,  as  well  as  money  to  become  due :  and  Parke,  B.,  says, 
^«It  is  evident,  therefore,  that  '''the  bond  must  have  been  meant  r^rrjn 
only  as  a  collateral  security;"  but  he  adds,  <<  If  this  had  been  the  *- 
case  of  a  bond  or  covenant  for  the  identical  debt,  the  plea  would  have 
been  a  good  answer."  Here,  there  is  a  covenant  for  the  identical  debt, 
and  therefore  I  think  the  case  comes  within  the  dictum  of  Parks,  B., 
and  that  this  is  a  good  plea.  The  defendant,  therefore,  is  entitled  to 
judgment. 

Maule,  J. — I  am  of  the  same  opinion.  I  think  this  replication,  in 
stating  that  the  deed  was  executed  as  a  security  for  the  payment  of  the 
debt,  does  no  more  than  state  that  it  was  executed  for  the  purpose  of 
giving  to  the  plaintiffs  an  effectual  remedy  for  the  payment  of  the  debt, — 
which  belongs  to  every  covenant  given  for  the  payment  of  the  debt 
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itself.  A  covenant  to  pay  a  debt  is  a  secority  for  its  payment.  Here, 
a  debt  of  3000Z.  was  due  from  the  defendant  to  the  plaintiffs,  and  the 
defendant  gives  them  a  covenant  to  secure  the  30002.  It  does  not 
merge  or  extinguish  the  debt ;  but  it  merges  the  remedy  by  way  of 
proceeding  upon  the  simple  contract.  The  replication  merely  states 
that  the  indenture  in  the  plea  mentioned  was  made  by  way  of  security, 
for  securing  the  payment  of  the  debt  of  3000Z.  in  the  introductory  part 
of  the  plea  mentioned.  That  clearly  amounts  to  no  answer  to  the  plea. 
Upon  the  authorities,  and  the  general  understanding  of  the  profession, 
I  think  it  is  quite  clear  that  a  man  cannot  have  a  remedy  by  covenant 
and  by  assumpsit  for  the  same  debt ;  the  two  are  wholly  incompatible 
and  cannot  co-exist.  If  the  promise  was  made  before  the  covenant, 
the  latter  must  prevail.  The  intention  of  the  parties  has  nothing  to  do 
with  that.  I  entirely  agree  with  the  dictum  of  Parke,  B.,  in  the  case 
of  The  Norfolk  Railway  Company  v.  M'Namara,  where  he  says :  "  If 
the  bond  or  covenant  had  been  for  the  identical  debt,  the  plea  would 
*VTdl  ^^^^  heen  *a  good  answer,  without  the  additional  allegation  that 
^  the  instrument  was  given  in  satisfaction."  The  policy  of  the 
law  is,  that  there  shall  not  be  two  subsisting  remedies,  one  upon  the 
covenant,  and  another  upon  the  simple  contract,  by  the  same  person 
against  the  same  person  for  the  same  demand.  I  therefore  think  that 
this  plea,  though  certainly  a  remarkable  one,  does  contain  a  substantial 
answer  to  that  part  of  the  demand  to  which  it  is  pleaded,  and  entitles 
the  defendant  to  our  judgment. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  unusual  form  of  the 
plea  induced  me  to  suspect  that  it  was  intended  to  conceal  the  real 
defence.  As  far  as  we  can  collect  the  intention  of  the  deed,  it  must,  I 
think,  be  taken  to  have  been  that  which  is  its  legal  operation  and  effect, 
viz.  to  alter  the  simple  contract  debt  into  a  specialty  debt.  We  have 
been  reminded  that  a  debt  due  for  rent  is  not  merged  by  the  giving  of  a 
bond.  But  rent  is  a  specialty  debt.  I  therefore  think  the  pica  sub- 
stantially a  good  one ;  and  that  the  replication, — which  is  intended  to 
deny  that  the  deed  operated  a  merger, — is  no  answer  to  the  plea.  I 
think  the  deed  must  so  operate,  irrespectively  of  any  intention  of  the 
parties. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  it  sufficiently 
appears  on  this  plea,  at  all  events  on  general  demurrer,  that,  by  agree- 
ment between  these  parties,  a  new  obligation  of  a  higher  nature  was 
created,  by  which  the  simple  contract  debt  was  merged.  A  little  doubt 
was  engendered  by  the  cases  of  Holmes  v.  Bell  and  The  Norfolk  Rail- 
way Company  v.  M'Namara,  where  some  expressions  arc  used  which 
seem  to  import  that  such  a  covenant  might  have  a  more  limited  opera- 
tion. But  it  appears  to  me,  that,  where  such  an  obligation  as  is  described 
^.^^<.  in  this  plea  has  been  entered  into,  the  inevitable  consequence  is, 
-^  that  the  simple  contract  debt  is  merged  *in  the  higher  security. 
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The  plea  is  good  enough,  and  the  replication  bad ;  and  the  defendant 
most  have  judgment.  Judgment  for  the  defendant. 


A  lesser  security  is  eztingaished  by  a  higher 
■ecarity  taken  for  the  same  debt,  and  merges 
in  it  as  a  general  role.  Van  Vliet  v.  Jones,  1 
Spenoer,  340.  Gardiner  r.  Hust,  2  Richardson, 
601.  The  question  however  is  one  of  intentiosi 
and  if  it  appear,  either  npon  the  face  of  the  se- 
oority  or  by  other  evidence,  that  the  higher  se- 
enrity  was  taken  only  as  a  further  or  collateral 
security,  there  is  no  merger.  Ibid.  The  Betsy 
A  Rhoda,  Davies,  112. 

A  parol  contract  is  merged  in  a  higher  se- 
curity for  the  same  thing.  Vaughn  v.  Lynn,  0 
JfiMDiiri,  770.  A  specialty  executed  by  one 
partner,  for  the  payment  of  a  partnership  debt, 
although  binding  on  him  alone,  is  an  extin- 
guishment of  the  partnership  debt.  Tom  v. 
Goodrich,  2  Johns.  213 ;  Settle  v.  Davidson,  7 
Missouri,  604.  The  acceptance  of  the  bond  of 
an  executor  by  a  legatee  for  the  amount  of  his 
legacy  is  an  extinguishment  of  it.  Stewart's 
Appeal,  3  Watts  A  Serg.  476.  A  merger  takes 
place  only  whore  the  debt  is  one,  and  the  par- 
ties to  the  securities  identical,  which  works  a 
dissolution  not  of  the  debt  but  of  the  original 
lecurity.  Jones  o.  Johnson,  S  Watts  A  Serg. 
276.  Per  Gibson,  C.  J. :  "There  is  a  substan- 
tial distinctioD  which  I  have  not  seen  particu- 
larly noticed,  between  cases  of  extinguishment 
by  merger  of  the  security,  and  cases  of  ex- 
tinguishment by  satisfaction  of  the  debt. 
These  classes,  though  depending  on  different 
principles,  have  usually  been  confounded;  and 
hence  a  perceptible  want  of  precision  in  the 
l«ngiiage  of  those  who  have  written  or  spoken 
of  them.  la  the  first  of  them,,  the  original  se- 
curity is  extinguished  but  the  debt  remains: 
in  the  second,  the  debt»  as  well  as  the  security, 
is  extinguished  by  the  acceptanee  of  another 
debt  lA  payment  of  it.  Extinguishment  by 
merger  takes  plaoe  between  debts  of  different 
degrees,  the  lower  being  lost  in  the  higher; 
and  being  by  act  of  law,  it  is  dependent  on  no 
{Mtfiieular  intention ;  extinguishment  by  satis- 
faction takes  place  indifferently  between  se- 
enrities  of  the  same  degree  or  of  different  de- 
gree*; and  being  by  act  of  the  parties^  it  is  the 
oreature  of  their  wilL    Ko  expression  of  inten- 


tion would  control  the  law  which  prohibits  dis  • 
tinct  securities  of  different  degrees  for  the  same 
debt;  for  no  agreement  would  prevent  an  obli- 
gation from  merging  in  a  judgment  on  it>  or 
passing  in  r€m  Judioatam,  Neither  would  an 
agreement,  however  explicit,  prevent  a  promis- 
soiy  note  from  merging  in  a  bond  given  for  the 
same  debt  by  the  same  debtor ;  for  to  allow  a 
debt  to  be  at  the  same  time  of  different  degrees 
and  recoverable  by  a  multiplicity  of  inconsistent 
remedies,  would  increase  litigation,  unsettle  dis- 
tinotions,  and  lead  to  embarrassment  in  the 
limitation  of  actions  and  the  distribution  of 
assets.  But  as  the  existence  of  a  promissory 
note  as  a  concurrent  security  for  a  book  debt 
produces  no  such  consequences,  it  operates  no 
extinguishment  by  act  of  law;  and  it  depends 
on  the  assent  of  the  parties>  tacit  or  explicit, 
whether  the  new  ovidenoe  of  the  debt  ii  ac- 
cepted in  discharge  of  the  old  one."    Ibid. 

An  agreement  under  seal  is  not  a  merger  of 
a  simple  contract  debt,  if  accepted  as  collateral 
security.  Charles  v,  Scott,  1  Serg.  A  Rawle, 
294.  A  written  instrument,  merely  recognising 
a  debt,  providing  the  manner  of  its  liquidation, 
and  adjusting  the  balance,  is  no  merger.  Sttlth 
9.  Morrison,  8  A.  E.  Marshall,  81.  If  the  maker 
of  an  endorsed  promissory  note  secure  it  by*  a 
mortgage  of  the  same  date,  the  note  is  not 
merged  in  the  mortgage,  nor  is  the  endorser 
discharged  thereby.  Ligget  e.  Bank  of  Penn- 
sylvania, 7  Serg.  A  Rawle,  218.  The  execution 
of  a  sealed  note  for  a  debt  due  by  partners  by 
one  of  them,  in  the  firm  name  without  authority, 
does  not  merge  the  joint  liability  on  the  simple 
contract  Brosee  e.  Poynts,  3  B.  Monroe,  178 ; 
Calk  V.  Drear,  2  Ibid.  420 ;  Horton  v.  Child,  4 
Devereux,  460.  The  taking  of  a  note  for  a  debt 
is  not  a  merger  of  it,  unless  it  is  so  specially 
agreed ;  and  whether  there  was  such  a  special 
agreement  is  a  question  of  fact  fbr  the  jttry. 
Steamboat  Charlotte  v.  Hammond,  9  Missouri, 
59.  A  warrant  of  attorney  to  co&fcss  a  judg- 
ment upon  a  debt  due  directly  from  the  defend- 
ant to  the  plaintiff,  is  not  a  ooUateral  seouilj 
merging  the  original  debt  Sloo  v.  Lea,  l^S 
Ohio,  279. 
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CAUDWELL  V.  COLTON,  Clerk.    Jan.  16. 

In  this  court,  a  writ  of  Bequestration  issnes  withoat  motion. 

C.  Jokes,  Serjt.,  moved  for  a  writ  of  sequestration  to  be  awarded  to 
the  Bishop  of  Chichester,  to  sequestrate  the  ecclesiastical  profits  of  the 
defendant's  living  in  Essex.  He  referred  to  Rex  v.  Hind,  Clerk,  1 
Dowl.  P.  C.  286,  1  C.  &  J.  889,t  1  Tyrwh.  847,  and  Rex  v.  Armstrong, 
Clerk,  3  Dowl.  P.  C.  760,  2  C.  M.  &  R.  205,t  6  Tyrwh.  752.(a) 

Jeryis,  C.  J.  (after  conferring  with  Mr.  Tootelt). — The  officer  informs 
us  that  the  practice  here  is,  for  the  party  to  issue  the  sequestration, 
without  the  authority  of  the  court.  This  being  so,  we  will  not  create 
a  new  practice,  for  the  mere  purpose  of  creating  additional  costs. 

Jones  took  nothing.(() 

(a)  And  see  Rex  v.  PoweU,  1  M.  A  W.  S21.t 

(6)  The  motion  was  after  a  tpeeicU  capias  vtlagatum;  in  which  case,  Uie  proceeding  shonld  be 
in  the  Exchequer.    See  Liuh's  Practice,  682. 


♦576]     *ADDINGTON  and  Others  v.  MAGAN.    Jan.  21; 

A  plea  of  set-off  to  a  count  in  debt  for  goods  sold  and  delivered,  stated  that  the  plaintiib 
authorized  and  empowered  one  A.  to  trade  under  the  firm  of  "  A.  A  Co.,"  and,  so  trading,  to 
seU  the  goods  in  question  to  the  defendant  as  and  for  hu  own  proper  goodt,  and  that  the 
defendant  accordingly  bought  the  goods  as  the  goods  of  A. ;  and  that  A.  was  indebted  to  the  de- 
fendant in  a  larger  amount. 

At  the  trial,  it  was  proved  that  A.  and  B.  were  authorized  bj  the  plaintiffii  to  oany  on  the  trade 
in  the  name  of,  and  to  sell  the  goods  as  and  for  the  goods  of  "A.  A  Co." 

The  judge  refused  to  allow  the  plea  to  be  amended,  under  the  3  A  4  W.  4,  c.  42,  s.  23,  by  inserting 
therein  the  name  of  B.,  or  by  alleging  that  the  goods  were  sold  by  A.  and  B. :  but  he  directed 
the  jury  to  find  the  facts  specially,  under  s.  24. 

The  jury  found  *'  that  A.  was  authorized  to  sell  the  goods  as  the  goods  of  'A.  A  Co.,'  but  not  as 
the  goods  of  'A. ;'  and  that  'A.  A  Co.'  represented  A.  and  B." : — 

Held,  that  the  amendment  proposed  was  in  a  matter  material  to  the  merits,  and  therefore  properly 
disallowed :  and  that  judgment  can  only  be  given  under  s.  24  of  the  statute,  in  cases  where 
the  court  think  the  variance  immaterial  to  the  merits. 

Debt,  for  4502.,  for  goods  sold  and  delivered  by  the  plaintiffs,  trading 
under  the  firm  of  George  Willis  &  Co.,  to  the  defendant ;  with  a  count 
for  the  like  sum  due  to  the  plaintiffs,  trading  as  aforesaid,  upon  an  ac- 
count stated. 

Pleas, — ^first,  nunquam  indebttattiSf — secondly,  as  to  the  sum  of  200Z., 
parcel  of  the  moneys  in  the  first  count  mentioned,  and  the  causes  of 
action  in  respect  thereof,  that,  though  true  it  is  that  the  defendant  was 
indebted  to  the  plaintiffs,  trading  under  the  firm  of  George  Willis  &  Oo., 
in  the  said  sum  of  2002.,  for  goods  sold  and  delivered  by  the  plaintiffs,  so 
trading  as  aforesaid,  to  the  defendant,  at  the  time  in  the  first  count  men- 
tioned ;  yet  that  the  goods  to  him  by  the  plaintiffs,  so  trading  as  afore- 
said, sold  and  delivered,  in  respect  of  which  he  was  so  indebted,  were 
certain  goods  of  the  plaintiffs,  so  trading  as  aforesaid,  to  wit,  twenty 
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coatSy  twenty  waistcoats,  &g.,  theretofore,  to  wit,  on  the  1st  of  January, 
1847,  and  on  divers  other  days  between,  to  wit,  the  1st  of  January, 
1847,  and  the  Slst  of  December,  1848,  by  the  plaintiffs,  so  trading  as 
aforesaid,  to  the  defendant  *sold  and  delivered :  That,  before  any  p^jcr^^ 
of  the  said  times,  to  wit,  on  the  Slst  of  December,  1846,  the  ^ 
plaintiffs,  so  trading  as  aforesaid,  requested,  authorized,  empowered,  and 
enabled  one  George  Willis  to  trade,  &c.,  as  a  tailor,  under  the  firm  of 
George  Willis  &  Co. :  That,  afterwards,  to  wit,  on  the  1st  of  January, 
1847,  and  until  the  20th  of  February,  1849,  the  said  George  Willis,  in 
pursuance  of  the  said  authority  and  request,  did  trade,  &c.,  as  a  tailor, 
under  the  firm  of  George  Willis  &  Co. :  That  afterwards,  to  wit,  on  the 
Ist  of  January,  1847,  and  on  divers  days  between  that  day  and  the  Slst 
of  December,  1848,  the  plaintiffs,  so  trading  as  aforesaid,  intrusted  the 
said  George  Willis,  so  trading  as  aforesaid,  with  the  said  goods  of  the 
plaintiffs,  so  trading  as  aforesaid,  and  then,  to  wit,  at  the  several  times 
last  aforesaid,  requested,  authorized,  empowered,  and  enabled  the  said 
George  Willis,  so  trading  as  aforesaid,  to  sell  and  deliver  the  same  to 
such  persons  as  he,  so  trading,  should  think  fit,  for  and  on  his  own  ac- 
count, so  trading  as  aforesaid,  and  as  and  for  his  proper  goods,  so  trading 
as  aforesaid,  and  then  requested,  authorized,  empowered,  and  enabled 
the  said  George  Willis,  so  trading  as  aforesaid,  not  to  disclose  to,  and 
then  requested  the  said  George  Willis,  so  trading  as  aforesaid,  to  conceal 
from,  such  persons  as  he  should  sell  and  deliver  the  said  goods  to,  that 
the  said  goods  were  the  goods  of,  and  were  sold  to  such  persons  by,  the 
plaintiffs,  so  trading  as  aforesaid,  and  then  requested,  authorized,  em- 
powered, and  enabled  the  said  George  Willis,  so  trading,  to  represent  to 
such  persons  that  the  said  goods  were  the  goods  of  the  said  George 
Willis,  so  trading,  and  that  he  had  power  to  sell  and  deliver  the  same  as 
and  for  the  goods  of  the  said  George  Willis,  so  trading  as  aforesaid :  ' 
That  afterwards,  to  wit,  on  the  1st  of  January,  1847,  and  on  divers 
other  days  between  that  day  and  the  Slst  of  December,  1848,  the  said 
George  Willis,  so  trading  as  aforesaid,  sold  and  *delivered  the  ri^trrre^ 
said  goods  to  the  defendant  on  account  of,  and  as  and  for  the  ^ 
goods  of,  him  the  said  George  Willis,  so  trading  as  aforesaid :  That  the 
said  George  Willis,  so  trading  as  aforesaid,  did  not  at  any  time  disclose 
to  the  defendant  that  the  goods  were  the  goods  of  the  plaintiffs,  so 
trading  as  aforesaid,  and  represented,  at  the  several  times,  &c.,  that  the 
said  goods  were  his  own  proper  goods,  trading  as  aforesaid :  That  the 
defendant  had  not  at  any  of  the  said  times  notice,  or  the  means  of 
knowing,  that  the  said  goods  were  the  goods  of  the  plaintiff,  so  trading 
as  aforesaid :  That,  before  he  had  any  such  notice,  or  means  of  knowing, 
and  before  the  commencement  of  the  suit,  to  wit,  on  the  6th  of  March, 
1850,  the  said  George  Willis,  so  trading  as  aforesaid,  was,  and  still  is 
indebted  to  the  defendant  in  a  large  sum  of  money,  to  wit,  a  sum  equal 
to  the  said  sum  of  2002.,  parcel,  &c.,  and  against  which  said  sum  so  due 
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and  owing  from  the  saidr  George  Willis,  so  trading  as  aforesaid,  to  the 
defendant,  the  defendant  is  ready  and  willing,  and  hereby  offers,  to  set 
off  and  allow  to  the  plaintiffs  the  full  amoant,  &c.  &c. 

The  plaintiffs  joined  issue  on  the  first  plea;  and  to  the  second,  replied, 
that  the  said  George  Willis  did  not,  so  requested,  authorized,  empowered, 
or  enabled  by  the  plaintiffs  as  in  that  plea  mentioned,  sell  and  deliver 
the  said  gocfds  to  the  defendant  for  and  on  account  of  the  said  George 
Willis,  as  or  for  the  proper  goods  of  the  said  George  Willis,  nor  repre- 
sent to  the  defendant  that  the  said  goods  were  the  goods  of  the  said 
George  Willis,  or  that  the  said  Georgo  Willis  had  the  power  to  sell  or 
deliver  the  same  as  or  for  the  proper  goods  of  the  said  George  Willis, 
in  manner  and  form  as  the  defendant  had  in  his  said  second  plea 
alleged.     Issue. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in 
London  in  Michaelmas  term  last.  It  appeared  that  the  firm  of  George 
^^7Q1  ^^^^  ^  ^^*>  ^^9^  consisted  of  '^'George  Willis  and  L.  Schmidt, 
-^  had  carried  on  bieiness  as  tailors ;  that,  on  the  25th  of  April, 
1848,  the  firm  assigned  all  tike  partsership  effects  to  the  plaintiffs,  as 
tniBtees  for  their  creditors ;  that  the  business  still  continued  to  be  car- 
ried on  under  the  firm  of  George  Willis  &  Co.,  down  to  the  month  of 
September,  1848,  when  the  plaintiffs  relinquished  it  to  Charles  Willis 
and  one  Jay,  who  thenceforward  traded  under  the  name  of  Willis  &  Co. 

Part  of  the  goods  had  been  supplied  before  the  25th  of  April,  1848 : 
that  part  of  the  bill  the  plaintiffi  did  not  seek  to  recover.  Other  part 
were  furnished  in  the  interval  between  the  25th  of  April,  1848,  and  the 
month  of  September,  when  the  plaintifis  gave  up  the  business  to  Charles 
Willis  and  Jay :  that  part  amounted  to  652.  The  remainder  were  sup- 
plied after  Charles  Willis  and  Jay  had  taken  the  business. 

The  set-off  was  not  disputed. 

George  Willis,  it  appeared,  had  been  the  active  and  managing  partner 
throughout*  But  Schmidt,  who  was  called  as  a  witness  for  the  plaintiffs, 
proved  that  he  had  acted  in  conjunction  with  George  Willis,  in  the  con- 
duct of  the  business,  between  April  and  September,  1848. 

On  the  part  of  the  plaintiffs  it  was  objected  that  there  was  a  variance 
between  the  allegation  in  the  plea,  and  the  proof,  inasmuch  as  the  plea 
stated  that  the  plaintiffs  had  authorized  and  empowered  George  Willis 
to  sell  the  goods,  and  the  evidence  was  that  the  persons  who  really  did 
act  under  the  authority  of  the  plaintiffs,  were,  Q-eorge  Willis  and  L. 
Sehmidty  and  that  the  goods  were  sold,  not  as  the  goods  and  in  the  name 
of  "  George  Willis,"  but  in  the  name  of  "  George  Willis  &  Co." 

It  was  thereupon  proposed,  on  the  part  of  the  defendant,  to  amend 
the  plea,  under  the  8  &  4  W.  4,  c.  42,  s.  23,  by  introducing  the  name 
of  Schmidt,  or  by  alleging  that  the  goods  were  sold  by  <<  George  Willis 
&  Co."    To  this  it  was  objected,  on  the  part  of  the  plaintiffs,  that 
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'Hhe  proposed  amendment  ivas  in  a  partionlar  which  was  «<  material  r«co^ 
to  the  merits  of  the  case ;''  for,  that,  if  the  plea  had  been  origi-  ^ 
nally  framed  as  then  sought  to  be  amended,  the  plaintiffs  wonld  not  have 
admitted  the  set-off. 

The  learned  jadge,  thinking  the  amendment  material,  declined  to 
allow  it.  It  was  thereupon  agreed  that  the  jury  should  be  directed  to 
find  the  facts  specially,  and  that  such  finding  should  be  endorsed  upon 
the  record,  to  be  dealt  with  by  the  court  under  the  provisions  of  the  24th 
aection.(a) 

The  jury  accordingly  returned  a  verdict  for  the  plaintiffs,  damages  652., 
finding  specially,  <<  that  George  Willis  was  authorized  to  sell  the  goods 
as  the  goods  of  <  George  Willis  k  Co.,'  but  not  as  the  goods  of  <  George 
Willis,'  and  that  <  George  Willis  &  Co.'  represented  George  Willis  and 
lu  Schmidt." 

Bifl^9  Seijt.,  in  Michaelmas  term  last,  moved  for  a  new  trial,  on  the 
ground  of  misdirection,  and  upon  affidavits  of  surprise ;  or  that  judg- 
ment might  be  given  «<  according  to  the  very  right  and  justice  of  the 
case,"  pursuant  to  the  8  &  4  W.  4,  c.  42,  s.  24.  He  submitted  that  the 
amendment  prayed  at  the  trial  was  in  a  matter  not  material  to  the  merits 
of  the  case,  or  prejudicial  to  *the  plaintiffs  in  the  conduct  of  their  r^co-t 
action,  and  consequently  that  it  ought  to  have  been  allowed ;  and  ^ 
that  die  finding  of  the  jury  was  substantially  in  accordance  with  the 
facts  alleged  in  the  plea,  and  entitled  the  defendant  to  judgment  there- 
on. [Maule,  J. — The  plea  alleges  that  George  Willis  was  authorized 
to  sell  and  did  sell  the  goods  as  his  aumy  and  nothing  else.] 

Per  Curiam. — The  rule  may  go  for  a  new  trial,  not  upon  the  variance, 
but  on  the  ground  of  surprise,  or  for  judgment  under  the  24th  section 
of  the  8  &  4  W.  4,  c.  42. 

Montague  Chambers  and  W.  J.  Cooke  now  showed  cause. — They  sub- 
mitted that  the  affidavits  did  not  establish  such  a  case  of  surprise  as  to 
entitle  the  defendant  to  a  new  trial, — citing  Rcarden  v.  Minter,  5  M.  & 
G.  204  (E.  C.  L.  B.  vol.  44),  6  Scott,  N.  B.  237,  and  Tharpe  t^.  Stall- 
wood,  5  M.  &  G.  760,  6  Scott,  N.  B.  715.  As  to  the  other  point,  they 
insisted  that  this  was  not  a  case  to  which  the  3  &;  4  W.  4,  c.  42,  s.  24, 
was  applicable. 

2).  Keane,  in  support  of  the  rule. — [Jervis,  C.  J. — ^It  is  only  when 
we  think  the  variance  immaterial  to  the  merits,  that  we  can  act  upon  the 
24th  section.]  In  Guest  v.  Elwes,  5  B.  &  Ad.  118, 128  (£.  G.  L.  B.  vol. 
27),  which  is  the  only  case  where  this  power  was  ever  exercised  by  the 

(a)  Which  enacUi,  "that  the  nid  court  or  judge  shmll  and  may,  If  they  or  he  think  flt»  in  aU 
mdi  eases  of  variance  [as  mentioned  in  s.  23],  instead  of  causing  the  reoord  or  docoment  to  be 
amended  as  aforesaid,  direct  the  jory  to  find  the  fact  or  facts  according  to  the  oTidence,  and 
therenpon  such  finding  shall  be  stated  on  such  record  or  document;  and,  notwithstanding  the 
finding  on  the  issue  joined,  the  said  eourty  or  the  oourt  from  wliieh  the  record  has  issued,  shaUy 
if  they  thinlc  the  said  variance  immaUrial  to  the  wteritt  of  the  ease,  and  the  misstatement  such 
as  could  not  have  prejudiced  the  opposite  party  in  the  conduct  of  the  action  or  defence,  give 
judgment  aooording  to  the  veiy  right  and  juBtioe  of  the  oaie.** 
VOL.  Z. — 47 
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court,  Patteson,  J.,  sajs :  <<  I  do  not  understand  that  s.  24  was  in- 
tended for  cases  where  the  judge  thinks  there  ought  not  to  he  an  amend- 
ment. The  course  there  directed,  is,  *  instead  of  causing  the  record  or 
document  to  he  amended,'  that  is,  where  he  thinks  it  doubtful  whether 
an  amendment  should  be  made  or  not."  And  in  Baird  v.  Hodges,  18 
Law  Joum.,  N.  S.,  Exch.  485,  Aldbrson,  B.,  *says :  "  When  the 


*582] 


facts  are  clear,  the  judge  exercises  his  discretion  whether  he  will 


allow  an  amendment ;  but,  if  the  question  of  fact  be  doubtful,  he  is  at 
liberty  to  direct  the  jury  to  find  the  facts,  and  to  leave  it  to  the  court  to 
giye  judgment  on  the  finding.  Section  24  is  applicable  when  it  is  clear 
that  there  is  a  variance,  and  it  is  not  clear  what  the  right  statement 
should  be."  As  to  the  surprise,  the  affidavits  clearly  show  that  the 
defendant  was  surprised  by  the  evidence  of  Schmidt. 

Jeryis,  C.  J. — ^In  deciding  upon  that  part  of  the  rule  which  asks  the 
court  to  give  judgment  according  to  the  very  right  and  justice  of  the 
case,  we  can  only  look  at  the  record  and  the  finding  of  the  jury.  Sup- 
posing we  could  go  further,  and  look  at  the  evidence,  we  have,  I  think, 
already  disposed  of  the  question,  by  deciding  that  my  brother  Cresswell 
was  right  in  declining  to  allow  the  amendment ;  for,  the  power  of  the 
court  to  proceed  upon  s.  24  depends  upon  their  being  of  opinion  that 
the  proposed  amendment  is  in  a  particular  immaterial  to  the  merits  of 
the  case. 

As  to  the  alleged  surprise,  the  affidavits  dearly  do  not  bring  the  de- 
fendant within  the  rule. 

The  rest  of  the  court  concurring,  Rule  discharged. 


*683]  *SOBO:RVILLE  v.  HAWKINS- 

In  slander  or  libel,  the  term  ''  privile^^d  oommimication''  eomprehends  aU  cases  of  communioa- 
tions  made  hondjide,  in  pursnance  of  a  duty,  or  with  a  fair  and  reasonable  purpose  of  protecting 
the  interest  of  the  party  uttering  the  defamatory  matter. 

Therefore,  where  the  defendant  had  dismissed  the  plaintiff  trom  his  service  on  suspicion  of  theft^ 
and,  upon  the  latter  coming  to  his  counting-house  for  his  wages^  called  In  two  other  of  his 
serrants,  and,  addressing  them  in  the  presence  of  the  plaintiff,  said, — '<  I  have  dismissed  that 
man  for  robbing  me :  do  not  speak  to  him  any  more,  in  public  or  in  private,  or  I  shall  think 
you  as  bad  as  him :" — Held  a  privileged  communication ;  for,  that  it  was  the  duty  of  the 
defendant,  and  also  his  interest,  to  prevent  hia  serrants  from  associating  with  a  person  of  snoh 
a  character  at  the  words  imputed  to  the  plaintiff,  inasmuch  as  such  association  might  reason- 
ably be  apprehended  to  be  likely  to  be  followed  by  iigurious  consequences  both  to  the  servants 
and  to  the  defendant  himself. 

To  entitle  the  plaintiff  in  such  a  case  to  have  the  question  of  malice  left  to  the  jury,  it  is  not 
enough  that  the  facts  proved  are  connstent  with  the  presence  of  malice  aa  well  as  with  its 
absence ;  for,  in  cases  of  privileged  communication,  malice  must  be  proved,  and  therefore  its 
absence  must  be  presumed  until  such  proof  is  given. 

This  was  an  action  upon  the  case  for  slander.  The  first  count  of  the 
declaration  stated  that  the  defendant,  in  a  certain  discourse  had  of  and 
conoerning  the  plaintiff,  in  the^resence  and  hearing  of  John  Jones  and 

*">  C ^  £l\i J V  ■  r ?:  -\r ^  '! <- ;  \ 
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Thomas  Willia;QS«  the  defendant's  servants,  and  of  divers  other  persons, 
jhlsely  and  maliciously  spoke  and  published  of  and  concerning  the  plain- 
tiff, the  false,  scandalous,  malicious,  and  defamatory  words  following, 
that  is  to  say,  <«  I  discharged  that  man  for  robbing  me.  He  is  a  thief: 
and,  if  ever  you  (meaning  the  said  John  Jones  and  Thomas  Williams) 
speak  to  him  again,  or  have  anything  to  do  with  him,  I  shall  consider 
you  as  bad  as  him,  and  shall  discharge  you." 

There  was  a  second  count,  for  words  spoken  to  a  person  calling  upon 
the  defendant  for  the  plaintiff's  character.  But  it  was  admitted  at  the 
trial  that  that  was  a  privileged  communication. 

The  defendant  pleaded  not  guilty,  and  a  justification  on  the  ground 
that  the  plaintiff  had,  whilst  in  the  defendant's  employ,  stolen  certain 
articles  the  property  of  the  defendant.  Upon  these  pleas  issue  was 
joined. 

♦The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  r*gg4 
London  after  Hilary  term,  1848.  It  appeared,  that  the  plaintiff  ^ 
bad  been  in  the  service  of  the  defendant,  and  had  been  dismissed  on  a 
Thursday,  in  consequence  of  some  articles  being  missed,  which  he  was 
suspected  of  having  stolen ;  and  that,  when  he  went  to  the  defendant's 
shop  on  the  following  Saturday  to  receive  the  wages  due  to  him,  the 
defendant  called  Jones  and  Williams,  the  other  two  servants,  into  the 
counting-house,  and,  speaking  of  the  plaintiff,  said  to  them — <<  I  have 
dismissed  that  man  for  robbing  me :  do  not  speak  to  him  any  more,  in 
public  or  in  private,  or  I  shall  think  you  as  bad  as  him." 

For  the  defendant,  it  was  submitted  that  this  was  a  privileged  com- 
munication. 

On  the  other  hand,  it  was  insisted,  that  the  act  complained  of  was 
perfectly  gratuitous,  not  like  a  communication  made  to  a  confidential 
person,  or  a  matter  that  the  other  servants  had  any  interest  in ;  and 
that  it  was  a  question  for  the  jury,  whether  the  statement  was  made 
under  circumstances  which  indicated  malice. 

The  lord  chief  justice  was  of  opinion  that  this  was  a  privileged  com- 
munication, and  that  there  was  no  evidence  of  malice,  and  consequently 
that  the  defendant  was  entitled  to  a  verdict  on  the  first  issue.  He, 
however,  offered  to  go  on  and  try  the  issue  on  the  justification.  This 
the  plaintiff  declined.  His  lordship  thereupon  directed  a  nonsuit  to  be 
entered. 

J^.  James,  in  the  following  Easter  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection. — He  cited  Wright  v.  Woodgate,  2 
C.  M.  &  R.  673.t 

Bylesy  Serjt.,  in  Trinity  term,  1849,  showed  cause. — *The  lord  r*rgr 
chief  justice*  was  right  in  holding  the  communication  to  be  privi-  ^ 
leged,  and  directing  a  nonsuit,  no  express  malice  having  been  proved. 
[Gresswell,  J. — Is  a  man  justified  in  telling  his  servants  that  a  third 
person  is  a  thief?]    The  circumstances  may  justify  it.    If  they  are 
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likely  to  associate  with  hiuij  and  he  believes  the  man  to  be  a  dishonest 
character,  it  is  his  duty,  as  well  as  his  interest,  to  caution  them  against 
having  any  intercoorse  with  him.  In  Toogood  v.  Spyring,  1  C.  M.  At^ 
11.  181,t  4  Tyrwh.  582,  Parke,  B.,  thus  lays  down  the  rule : — «<  la 
general,  an  action  lies  for  the  malicums  publication  of  statements  which 
are  false  in  fact,  and  injurious  to  the  character  of  another  (within  the 
well-known  limits  as  to  verbal  slander);  and  the  law  considers  such 
publication  as  malicious,  unless  it  is  fairly  made  by  a  person  in  the  dis- 
charge of  some  public  or  private  duty^  whether  legal  or  morale  or  in  the 
conduct  of  his  own  affairs  in  matters  where  his  interest  is  concerned.  In 
such  cases,  the  occasion  prevents  the  inference  of  malice  which  the  law 
draws  from  unauthorized  communications,  and  affords  a  qualified  de- 
fence, depending  upon  the  absence  of  actual  malice.  If  fairly  war- 
ranted by  any  reasonable  occasion  or  exigency,  and  honestly  made,  such 
communications  are  protected,  for  the  common  convenience  and  welfare 
of  society ;  and  the  law  has  not  restricted  the  right  to  make  them  within 
any  narrow  limits."  And  the  law  is  similarly  laid  down  by  all  the 
judges,  in  Coxhead  v.  Richards,  2  Com.  B.  569  (K  0.  L.  B»  vol.  52), 
Blackham  v.  Pugh,  2  Com.  B.  611  (E.  C.  L.  B.  vol.  52),  and  Bennet  v. 
Deacon,  2  Com.  B.  628  (E.  C.  L.  B.  vol.  52).  In  such  a  case^  malice  is 
not  to  be  inferred  from  the  circumstance  of  the  defendant  having  acted 
upon  an  incorrect  view  of  his  duty :  Pater  v.  Baker,  8  Com.  B.  831  (E« 
C.  L.  R.  vol.  54).  To  entitle  the  plaintiff  to  maintain  this  action,  he 
^f^Rn  ought  to  have  shown  malice:  it  *was  not  enough  to  prove  facts 
-'  that  were  equally  consistent  with  the  {uresence  or  the  absence  of 
malice.  In  Child  v.  Affleck,  9  B.  &  C.  408  (E.  C.  L.  R.  vol.  17),  4  M.  4 
R.  888,  in  an  action  for  libel,  it  appeared  that  the  defendant,  with  whom 
the  plaintiff  had  lived  as  servant,  in  answer  to  inquiries  respecting  her 
character,  wrote  a  letter  imputing  misconduct  to  her  whilst  in  that  ser- 
vice,  and  after  she  left  it;  and  the  defendant  also  made  similar  parol 
statements  to  two  persons  who  had  recommended  the  plaintiff  to  her ; 
it  was  held,  that  neither  the  letter  itself  nor  the  parol  statements  proved 
malice,  and  that  consequently  the  letter  was  a  privileged  communication, 
and  the  plaintiff  not  entitled  to  recover.  Parke,  J.,  there  says:  <(The 
rule  laid  down  by  Lord  Mansfield,  in  Edmonson  t^.  Stevenson,  Bull. 
N.  P.  8,  has  been  followed  ever  since.  It  is,  that,  in  an  action  for 
defamation  in  giving  a  character  of  a  servant,  <  the  gist  of  it  must  be 
malice,  which  is  not  implied  from  the  occasion  of  speaking,  but  should 
be  directly  proved.' " 

JE.  JameSy  in  support  of  the  rule. — The  communication  in  question 
clearly  was  not  privileged.  A  statement  to  the  prejudice  of  a  third 
person,  to  justify  it,  must  be  made  in  pursuance  of  some  duty,  legal  or 
moral,  or  in  answer  to  an  inquiry  bond  fide  made  by  some  person  having 
an  interest  in  making  it.  [Maulb,  J. — That  is  narrowing  the  rule  too 
much :  there  are  many  cases  in  which  volunteer  statements  have  been 


10  CX)MMON  BENCH.    (1  J.  SCOTT.)  686 

held  to  be  privileged,  when  made  band  fide.    The  question  here  is,  whe- 
ther the  statement  was  privileged,  assuming  the  defendant  to  have  acted 
band  fide  and  without  malice.]     The  rule  is  thus  stated  in  Starkie  on 
Slander,  2d  edit.  vol.  I.  p.  292 :  <<  The  extensive  principle  which  governs 
this  class  of  cases,  where  the  existence  of  express  malice  is  a  test  of  civil 
^responsibility,  comprehends  all  where  the  author  of  the  alleged  r^roir 
mischief  acted  in  the  discharge  of  any  public  or  private  duty,  '- 
whether  legal  or  moral,  which  the  ordinary  exigencies  of  society,  or  his 
own  private  interest,  or  even  that  of  another,  called  upon  him  to  perform ; 
as,  on  the  one  hand,  it  would  be  contrary  to  common  convenience  to 
fetter  mankind  in  their  ordinary  communications,  by  the  apprehension 
of  vexatious  litigation ;  so,  on  the  other,  it  would  be  highly  mischievous 
to  allow  men  to  inflict  the  most  cruel  injuries  to  reputation  and  character, 
\nth  impunity,  under  the  cloak  and  pretence  of  discharging  some  duty 
to  themselves  or  to  society,  when  they  were,  in  fact,  actuated  by  the  most 
malicious  intentions.     The  law,  therefore,  in  such  instances, — ^and,  as  it 
seems,  most  wisely, — makes  the  issue  to  depend  on  the  existence  or  the 
absence  of  express  malice ;  and  thus  an  ample  shield  of  protection  is  ex- 
tended to  all  who  act  fairly  and  prudently,  in  order  that  men  may  not 
be  deterred,  by  the  fear  of  an  action  or  prosecution,  from  making  com- 
munications which  are  either  important  to  themselves  or  beneficial  to  the 
public."    The  present  case  does  not,  it  is  submitted,  fall  within  the  rea- 
soning of  that  learned  author.     The  lord  chief  justice  ought  to  have  left 
the  question  of  malice  to  the  jury.     The  circumstances  under  which  the 
slander  was  uttered, — the  calling  Jones  and  Williams  into  the  counting- 
house  for  the  express  purpose  of  venting  his  ill-feeling  towards  the  plain- 
tiff in  their  presence, — were  enough  to  justify  the  jury,  without  any 
extraneous  evidence,  in  finding  that  the  defendant  was  actuated  by  malice. 
In  Wright  v.  Woodgate,  2  C.  M.  &  R.  573,t  it  was  held,  that  the  mean- 
ing,  in  law,  of  a  «  privileged  communication,"  is,  a  communication  made 
on  such  an  occasion  as  rebuts  the  primd  facie  inference  of  malice,  arising 
from  the  publication  of  matter  prejudicial  to  the  character  *of  the  r^coo 
plaintiff,  and  throws  upon  him  the  anu9  of  proving  malice  in  fact ;  '- 
but  not  of  proving  it  by  <;xtrinsic  evidence  only :  he  has  still  a  right  to 
require  that  the  alleged  libel  itself  shall  be  submitted  to  the  jury,  that 
they  may  judge  whether  there  is  any  evidence  of  malice  on  the  face  of 
it.    In  Pattison  v.  Jones,  8  B.  &  C.  578  (E.  C.  L.  R.  vol.  16),  3  M.  & 
R.  101,  it  was  held,  that,  where  a  master,  without  being  applied  to, 
volunteers  to  give  an  unfavourable  character  of  a  discarded  servant,  it  is 
primd  facie  malicious,  and  not  a  privileged  communication.     Fadmorc 
V.  Lawrence,  11  Ad.  &  E.  380  (E.  G.  L.  R.  vol.  39),  is  also  a  distinct 
authority  to  show  that  the  question  of  malice  or  no  malice  ought  to  have 
been  submitted  to  the  jury.     There  the  defendant,  in  the  presence  of  a 
third  person,  not  an  officer  of  justice,  charged  the  plaintiff  with  having 
stolen  his  property,  and  afterwards  repeated  the  charge  to  another  per- 

21 


588  SOMERVILLfi  v.  flAWKDJS.    S.  T.  1851. 

son,  also  not  an  officer  of  justice,  who  Tras  called  in  to  search  the  plaintiff, 
with  the  consent  of  the  latter :  and  it  was  held,  that  the  charge  was  pri- 
vileged, if  the  defendant  helieved  in  its  trnth,  acted  bond  fide,  and  did 
not  make  the  charge  before  more  persons,  or  in  stronger  language,  than 
was  necessary;  but  that  it  was  a  question  for  the  jury  ^  and  not  thejudge^ 
whether  the  facts  brought  the  case  within  this  rule.        Cur,  adv.  vuU. 

Maule,  J.,  now  delivered  the  judgment  of  the  court.(a) 

This  was  an  action  for  words  imputing  theft,  spoken  by  the  defendant 
of  the  plaintiff.  The  defendant  pleaded  not  guilty,  and  a  justification. 
*^fiQl  "^^  *^®  *"*"  before  Wilde,  C.  J.,  it  appeared  that  the  *plain- 
-'  tiff  had  been  in  the  service  of  the  defendant,  and  had  been  dis- 
missed on  a  charge  of  theft ;  that  he  afterwards  came  to  the  defendant's 
house,  and  had  some  communication  with  the  defendant's  servants ;  and 
that  the  words  in  question, — « I  have  dismissed  that  man  for  robbing 
me ;  do  not  speak  to  him  any  more,  in  public  or  in  private,  or  I  shall 
think  you  as  bad  as  him," — were  spoken  by  the  defendant  to  his  servants. 

The  lord  chief  justice  was  of  opinion  that  this  was  a  privileged  commu- 
nication; and  that  there  was  no  evidence  of  malice;  and  that  the  verdict 
must  be  found  for  the  defendant  on  the  general  issue :  but  he  offered  to 
go  on  and  try  the  issue  on  the  justification.  This  the  plaintiff  declined ; 
and  thereupon  the  lord  chief  justice  directed  a  nonsuit  to  be  entered. 

The  plaintiff  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection. 

It  was  contended  for  the  plaintiff,  upon  the  argument  on  showing  cause, 
that  the  lord  chief  justice  was  mistaken  in  both  respects,  t.  «.,  that  the 
communication  was  not  privileged,  and  that  there  was  evidence  of  malice. 

But  we  think  that  the  case  falls  within  the  class  of  privileged  commu- 
nications, which  is  not  so  restricted  as  it  was  contended  on  behalf  of  the 
plaintiff.  It  comprehends  all  cases  of  communications  made  bondfide^ 
in  performance  of  a  duty,  or  with  a  fair  and  reasonable  purpose  of  pro- 
tecting the  interest  of  the  party  using  the  words.  In  this  case,  supposing 
the  defendant  himself  to  believe  the  charge, — a  supposition  always  to  be 
made  when  the  question  is  whether  a  communication  be  privileged  or 
not, — it  was  the  duty  of  the  defendant,  and  also  his  interest,  to  prevent 
his  servants  from  associating  with  a  person  of  such  a  character  as  the 
words  imputed  to  the  plaintiff;  as  such  association  might  reasonably  be 
apprehended  to  be  likely  to  be  followed  by  injurious  consequences,  both 
to  the  servants  and  to  the  defendant  himself. 

*^<i(n  *^^  think,  therefore,  the  communication  in  question  was  privi- 
-^  leged,  f.  e.y  it  was  made  under  circumstances  which  rebut  the 
presumption  of  malice,  which  would  otherwise  arise  from  the  nature  of 
the  words  used.  That  presumption  being  rebutted,  it  was  for  the  plain- 
tiff to  show  affirmatively  that  the  words  were  spoken  maliciously ;  for> 

(a)  Tho  case  was  argued  in  Trinity  term,  1849,  before  Wildb,  C.  J.,  Coltman,  J^  Mauls,  J., 
mod  Crsbswxll,  J.    The  judgment  was  delivered  on  the  14th  of  December,  1860. 
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the  question,  being  one  the  affirmatiye  of  which  lies  on  the  plaintiff, 
must,  in  the  absence  of  evidence,  be  determined  in  favour  of  the  de- 
fendant. 

On  considering  the  evidence  in  this  case,  we  cannot  see  that  the  jury 
would  have  been  justified  in  finding  that  the  defendant  acted  maliciously. 
It  is  true  that  the  facts  proved  are  conmtent  with  the  presence  of  malice, 
as  well  as  with  its  absence.  But  this  is  not  sufficient  to  entitle  the  plain- 
tiff to  have  the  question  of  malice  left  to  the  jury ;  for,  the  existence  of 
malice  is  consistent  with  the  evidence  in  all  cases  except  those  in  which 
flomething  inconsistent  with  malice  is  shown  in  evidence :  so  that,  to  say, 
that,  in  all  cases  where  the  evidence  was  consistent  with  malice,  it  ought 
to  be  left  to  the  jury,  would  be  in  effect  to  say  that  the  jury  might  find 
malice  in  any  case  in  which  it  was  not  disproved, — which  would  be  in- 
consistent with  the  admitted  rule,  that,  in  cases  of  privileged  communi- 
cation, malice  must  be  proved,  and  therefore  its  absence  must  be  presumed 
until  such  proof  is  given. 

It  is  certainly  not  necessary,  in  order  to  enable  a  plaintiff  to  have  the 
question  of  malice  submitted  to  the  jury,  that  the  evidence  should  be  such 
as  necessarily  leads  to  the  conclusion  that  malice  existed,  or  that  it  should 
be  inconsistent  with  the  non-existence  of  malice ;  but  it  is  necessary  that 
the  evidence  should  raise  a  probability  of  malice,  and  be  more  consistent 
with  its  existence  than  with  its  non-existence. 

In  the  present  case,  the  evidence,  as  it  appears  to  us,  does  not  raise 
any  probability  of  malice ;  and  is  quite  as  consistent  with  its  absence  as 
with  its  presence :  and  *considering,  as  we  have  before  observed,  r^p-M 
that  the  mere  possibility  of  malice  which  is  found  in  this  case,  ^ 
and  in  all  cases  where  it  is  not  disproved,  would  not  be  sufficient  to  justify 
a  jury  in  finding  for  the  plaintiff,  we  think  the  lord  chief  justice  was 
right  in  not  leaving  the  question  to  them,  and  consequently  that  this  rule 
must  be  discharged.  Rule  discharged. 


PriTileged  commanioaUonfl  are  of  four  kinds,  uy  proceedings.  White  v.  Kioholls,  3  Howard 
to  wit :  Where  the  publisher  of  the  alleged  6.  C.  Rep.  266.  Words  spoken  by  an  employer 
«lander  acted  in  good  faith  in  the  discharge  of  to  his  overseer,  intended  to  protect  the  employ- 
a  public  or  prirate  duty,  legal  or  moral,  or  in  er's  private  interest  and  property,  although  no 
(he  prosecution  of  his  own  rights  or  interests ;  confidence  was  expressed  at  the  time  of  speak- 
any  thing  said  or  written  by  a  master  conoern-  ing,  and  although  the  same  words,- published 
ing  the  character  of  a  servunt  who  has  been  in  under  other  circumstances,  would  be  slander,  in 
his  employment ;  words  used  in  the  course  of  a  the  absence  of  evidence  of  express  malice  are 
legal  or  judicial  proceeding ;  and  publieattons  not  actionable.  Basky  v.  Moss,  9  Alabama^ 
du]^  made  in  the  ordinaqr  mode  of  parliament-  266. 
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KEATES  V.  THE  EARL  OF  CADOGAN.    Jan.  20. 

There  U  no  implied  dntj  in  the  owner  of  a  house  which  i>  in  a  minoiu  and  unsafe  eonditioB, 
to. inform  a  proposed  tenant  that  it  is  unfit  for  habitation :  and  no  aoUon  will  lie  against  him 
for  an  omission  to  do  so,  in  the  absence  of  express  wairanty,  or  actire  deceit 

This  was  an  action  upon  the  case.  The  first  count  of  the  declaration 
stated  that  the  defendant,  before  and  at  the  time  of  the  committing  of 
the  grievance  by  him  as  thereinafter  next  mentioned,  was  possessed  of 
a  certain  dwelling-house,  situate  in  the  county  of  Middlesex,  and  which 
said  dwelling-house,  at  the  time  of  the  committing  of  the  said  grievance, 
and  of  the  making  of  the  proposal  and  agreement,  and  of  the  plaintiff 
becoming  tenant  to  the  defendant,  as  thereinafter  mentioned,  and  thence 
until  the  plaintiff  entered  into  and  occupied  and  dwelt  therein,  as  there- 
inafter mentioned,  was  in  such  a  ruinous  and  dangerous  state  and  con- 
dition as  to  be  dangerous  to  enter,  occupy,  or  dwell  in,  and  was  likely 
wholly  or  in  part  to  fall  down,  and  thereby  do  damage  and  injury  to 
persons  and  property  therein,  and  which  the  defendant  then,  and  during 
all  the  time  aforesaid  and  hereinafter  mentioned,  well  knew :  That  the 
plaintiff,  without  any  knowledge,  notice,  information,  or  warning  what- 
ever, that  the  said  house  was  in  the  said  state  and  condition^  or  likely 
wholly  or  in  part  to  fall  down,  to  wit,  on  the  20th  of  November,  1848, 


♦592] 


proposed  to  the  ^defendant  that  the  defendant  should  demise  to 
him,  and  that  the  plaintiff  should  take  of  him,  as  his  tenant,  for 
the  purpose  of  the  plaintiff*s  immediately  occupying  and  dwelling  in 
the  same,  the  said  dwelling-house,  and  also  a  certain  yard  adjoining  to 
the  same,  for  the  term  of  three  years  from  the  29th  of  September,  1848, 
at  a  certain  rent  and  upon  certain  terlns  to  be  agreed  upon  between 
them:  That  the  defendant,  well  knowing  the  premises,  to  wit,  on  the  2Uth 
of  November,  1848,  by  an  agreement  in  writing  then  made  between  the 
defendant,  by  one  Daniel  Price  Owen,  his  agent  in  that  behalf,  of  the 
one  part,  and  the  plaintiff  of  the  other  part,  agreed  to  demise,  and  did  de 
mise  to  the  plaintiff  the  said  dwelling-house  and  yard  for  the  said  term  of 
three  years  from  the  said  29th  of  September,  1848,  at  the  yearly  rent  of 
252.,  commencing  from  the  day  and  year  last  aforesaid,  payable  quarterly, 
the  first  quarter  to  become  due  on  the  25th  of  December,  1848,  the  plain 
tiff  paying  all  rates,  taxes,  &c. ;  and  the  plaintiff  thereby  also  agreed  with 
the  defendant  to  take,  and  did  thereby  take,  the  said  dwelling-house  and 
yard  for  the  said  term,  and  to  pay  the  said  rent  in  manner  aforesaid,  and 
the  said  rates,  taxes,  jcc. :  That  the  plaintiff  thereupon  then  entered  into 
and  upon  the  said  dwelling-house,  and  commenced  occupying  and  dwell- 
ing therein :  That,  for  and  during  all  the  time  aforesaid,  and  from  thence 
until  the  happening  of  the  injury,  loss,  and  damage  as  thereinafter  men- 
tioned, he  the  plaintiff  did  not  have  any  notice,  knowledge,  information,  or 
irarning  whatever  that  the  said  house  was  in  the  said  state  and  condition,  so 
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as  to  be  dangerous  to  enter,  occnpj,  or  dwell  in  or  that  it  was  likely  wholly 
or  in  part  to  fall  down ;  and  the  defendant,  for  and  during  all  the  time 
aforesaid,  well  knew  that  the  plaintiff  had  not  any  such  notice,  knowledge, 
information,  or  warning,  and  believed  that  he  could  immediately  after  the 
making  of  the  said  agreement,  enter  into  and  upon,  and  occupy  and  dwell 
*in  the  said  house :  Breach,  that,  although  the  defendant  could  rn^f-qn 
and  might,  before  the  making  of  the  said  agreement,  and  also  ^ 
before  the  plaintiff  so  entered  upon  and  commenced  occupying  or  dwell- 
ing in  the  said  house  as  aforesaid,  have  given  or  caused  to  be  given  to 
the  plaintiff  notice,  information,  or  warning  that  the  said  house  was  in 
the  said  state  and  condition,  and  likely  wholly  or  in  part  to  fall  down  ; 
and  although  the  defendant  ought  to  have  given  or  caused  to  be  given  to 
the  plaintiff  notice,  information,  or  warning  of  that  fact ;  yet  that  the 
defendant,  not  regarding  his  duty  in  that  behalf,  wholly  omitted  and 
neglected  to,  and  did  not,  nor  would  at  any  time  give  or  cause  to  be 
given  to  the  plaintiff  any  notice,  information,  or  warning  whatever  that 
the  said  house  was  in  the  said  state  and  condition,  and  likely  to  fall 
down,  but  wholly  neglected  and  omitted  so  to  do ;  and  that  by  means  of 
the  premises,  afterwards,  and  shortly  after  the  plaintiff  had  so  entered 
into  and  upon,  and  commenced  occupying  and  dwelling  in,  the  said 
house,  and  whilst  the  plaintiff  and  his  family  were  occupying  and  dwell- 
ing therein,  and  during  the  said  term  so  granted  to  him  therein  as  afore- 
said, to  wit,  on,  &c.,  a  great  part  of  the  said  house,  by  reason  of  its 
being  in  such  ruinous  and  dangerous  state  and  condition  as  aforesaid, 
fell  down,  and  thereby  became  and  was  no  longer  habitable,  and  thereby 
the  lives  of  the  plaintiff  and  his  family,  occupying  and  dwelling  in  the 
said  house,  became  and  were  greatly  endangered,  &c.  The  count  then 
alleged  for  special  damage,  injury  to  the  plaintiff's  wife,  and  also  to  his 
goods,  and  delay  of  his  business,  &c. 

Sixth  plea, — ^that  it  was  not  the  duty  of  the  defendant  to  have  given 
or  caused  to  be  given  to  the  plaintiff  such  notice,  information,  or  warn- 
ing as  in  the  first  count  mentioned,  in  manner  and  form  as  in  the  said 
first  count  alleged. 

Special  demurrer,  and  joinder. 

*(7fea«Jy,  in  support  of  the  demurrer. — The  plea  is  clearly  r:ucQj 
bad,  for  putting  in  issue  that  which  is  a  mere  matter  of  law.  ^ 
{Needham^  contra,  admitted  that  he  could  not  sustain  the  plea.]  The 
question  then  will  be,  whether  there  is  a  good  cause  of  action  disclosed 
upon  the  declaration.  If  there  is,  the  plaintiff  will  not  be  prejudiced 
by  any  defective  or  improper  statement  of  the  duty  which  the  law  infers 
from  the  facts  alleged.  This  is  exemplified  by  the  case  of  Parnaby  v. 
The  Lancaster  Canal  Company,  11  Ad.  &  E.  228  (E.  C.  L.  R.  vol.  39). 
There,  a  declaration  in  case  against  a  canal  company,  stated,  that,  by 
the  canal  act,  32  6.  3,  c.  ci.,  the  company  was  formed  to  make  and  main- 
tain the  canal,  with  power  to  take  tolls ;  and  all  persons  had  free  liberty 
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to  navigate  the  canal ;  and,  if  any  boat  should  be  sunk  in  the  canal,  and 
the  owner  or  person  having  the  care  of  it  should  not  without  loss  of  time 
weigh  it  up,  it  was,  by  the  statute,  to  be  lawful  for  the  company  to 
weigh  it  up,  and  detain  it  till  payment  of  expenses;  that  the  company 
completed  the  canal,  and  took  tolls  on  it :  that  a  boat  sunk  in  the  canal,  so 
that  vessels  passed  with  difficulty  in  the  day,  and  at  night  were  in  danger 
of  running  foul  of  it ;  that,  although  the  company  could,  and  ought  to  have 
requested  the  owner,  &c.,  to  weigh  it  up,  and,  if  that  was  not  done  with- 
out loss  of  time,  could,  and  ought  to  have  weighed  it  up,  and,  in  the 
mean  time,  have  caused  a\  light  or  signal  to  be  placed,  to  enable  boats  to 
avoid  it :  yet  that  the  company  did  not  cause  the  owner,  &c.,  to  weigh 
it  up,  nor  themselves  weigh  it  up,  nor  place  a  light  or  signal :  and 
that  thereby  the  plaintiff's  boat,  navigating  the  canal,  ran  foul  of  the 
sunken  boat,  and  was  damaged.  It  was  held,  by  the  Exchequer  Cham- 
ber, affirming  the  judgment  of  the  Court  of  Queen's  Bench,  that  the 
declaration  disclosed  a  sufficient  duty  and  breach.  And  it  was  further 
^.f-qt-n  held,  by  the  Exchequer  Chamber,  that  such  *duty  was  not  created 
^  by  the  clause  enabling  the  company  to  weigh  the  boat,  but  arose 
upon  a  common-law  principle,  that  the  owners  of  a  canal,  taking  tolls 
for  the  navigation,  were  bound  to  use  reasonable  care  in  making  the 
navigation  secure ;  and  that  the  want  of  such  reasonable  care  might  be 
collected  from  the  declaration,  although  the  complaint  was  ostensibly 
founded  upon  the  statute.  Tinbal,  C.  J.,  in  delivering  the  judgment 
of  the  court  of  error,  there  says  :{a)  <<  Neither  the  clause  recited,  nor 
anything  in  the  act  of  parliament  contained,  imposes  such  a  duty(i)  on 
the  defendants  below :  and  the  allegation  in  the  declaration,  as  to  the 
duty  of  the  company,  seems  to  have  been  founded  on  a  mistake  as  to 
the  true  meaning  and  effect  of  that  clause.  But,  admitting  this  to  be 
so,  the  question  then  arises,  whether,  upon  the  facts  stated  in  the  decla- 
ration, another  duty  of  a  different  kind  was  not  imposed  by  the  common 
law  upon  this  company ;  and  whether  a  sufficient  breach  of  that  duty 
is  not  alleged.  It  is  clear  that  the  statement  of  the  duty  in  the  decla- 
ration is  an  inference  of  law  from  the  facts,  and  need  not  be  stated  at 
all,  or,  if  improperly  stated,  may  be  altogether  rejected.  Omitting, 
therefore,  as  it  appears  to  us,  the  improper  and  unfounded  statement  of 
duty  in  the  declaration,  the  facts  stated  in  the  inducement  show  that  the 
company  made  the  canal  for  their  profit,  and  opened  it  to  the  public 
upon  the  payment  of  tolls  to  the  company :  and  the  common  law,  in 
such  a  case,  imposes  a  duty  upon  the  proprietors,  not,  perhaps,  to  repair 
the  canal,  or  absolutely  to  free  it  from  obstructions,  but  to  take  reason- 
able care,  so  long  as  they  keep  it  open  for  the  public  use  of  all  who  may 
choose  to  navigate  it,  that  they  may  navigate  without  danger  to  their 
lives  or  property."     Upon  the  same  principle,  if  a  man  lets  me  a 

(a)  11  Ad.  A  E.  242  (E.  C.  L.  R.  vol.  39). 

(6)  t.  e.  to  remove  the  obitniction  oaased  by  the  sunken  boat 
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^hoase  to  reside  in,  knowing  it  to  be  in  a  dangerous  state,  and  r-i^t-qr^ 
likely  to  fall  down,  and  injure  me  and  my  property,  but,  cobceal-  ^ 
ing  tbe  fact,  permits  me  to  enter  into  the  occupation,  and  the  house  falls, 
and  I  thereby  sustain  damage,  the  party  so  letting  the  house  is  clearly 
responsible  for  the  consequences  of  his  fraudulent  concealment:  for, 
every  deceit  done  by  one  to  the  damage  of  another,  gives  a  cause  of 
action.  [Maule,  J. — If  a  horse-dealer  contracts  to  sell  a  gentleman  a 
horse  fit  to  carry  him,  and  he  sells  him  one  which  he  knows  to  be  unfit 
for  the  purpose,  he  does  not  perform  his  contract.  But,  if  a  man  buys 
a  horse  generally,  the  seller  will  not  be  responsible,  although,  knowing 
that  his  customer  wanted  the  horse  for  his  own  riding,  he  sells  him  one 
which  will  not  carry  him.]  Suppose  a  man  were  to  sell  a  farmer  a 
shepherd's  dog,  knowing  that  the  animal  was  accustomed  to  worry  and 
destroy  sheep,  and  he  were  to  kill  the  purchaser's  sheep  which  were 
intrusted  to  his  care, — could  any  one  doubt  that  an  action  would  lie  for 
this  deceit?  In  Com.  Dig.  Action  upon  the  CaBefor  a  Deceipt  (A.  1), 
it  is  said :  <<  An  action  upon  the  case  for  a  deceipt  lies  when  a  man 
does  any  deceipt  to  the  damage  of  another."  (A.  8),  « If  a  merchant 
sell  cloth  that  he  knows  to  be  badly  fulled,  "(a)  Concealment  of  material 
circumstances  will  vitiate  all  contracts.  Thus,  in  Hodgson  v,  Richard- 
son, 1  W.  Blac.  463,  it  was  held  that  concealment  of  the  true  port  of 
loading  would  avoid  a  policy  of  insurance:  and  Yates,  J.,  lays  it  down  as 
a  general  proposition,  that  « the  concealment  of  material  circumstances 
vitiates  all  contracts,  upon  the  principles  of  natural  law."  It  may  be  that 
concealment  as  to  a  matter  which  merely  affects  the  value,  and  not  the  use 
of  the  thing  sold  or  let,  will  not  give  a  cause  of  action.  But,  in  all  cases, 
an  *action  lies,  where,  but  for  the  misrepresentation,  the  injured  r^rnir 
party  would  not  have  entered  into  the  contract :  Levi  v.  Lang-  ^ 
ridge,  2  M.  &  W.  519,t  3  M.  &  W.  337.t  [Maule,  J.— There  was  a 
perfectly  good  cause  of  action  there :  the  only  doubt  was,  whether  the 
proper  person  sued.  Besides,  there  was  an  actual  fraudulent  representa- 
tion made  there.]  There  is  no  distinction  between  an  actual  misrepre- 
sentation and  a  fraudulent  concealment  of  something  the  knowledge  of 
which,  if  communicated  to  the  buyer,  must  necessarily  prevent  him  from 
entering  into  the  contract.  In  Pilmore  v.  Hood,  6  N.  C.  97,  6  Scott, 
827,  the  defendant  being  about  to  sell  a  public-house,  falsely  represented 
to  B.,  who  had  agreed  to  purchase  it,  that  the  receipts  were  180/.  a 
month :  B.  having,  to  the  knowledge  of  the  defendant,  communicated 
this  representation  to  the  plaintifi*,  who  became  the  purchaser,  instead 
of  B., — it  was  held,  that  an  action  lay  against  the  defendant  at  the  suit 
of  the  plaintiff.  In  Williams  v.  The  East  India  Company,  3  East,  192, 
also,  the  concealment  of  a  material  fact  was  held  to  give  a  ground  of 
action.  In  Cornfoot  v.  Fowke,  6  M.  &  W.  358, f — where  a  false  repre- 
sentation had  been  made  by  an  agent  upon  letting  a  house  to  the  defend- 

(a)  Citing  1  RoL  90,  L  8S;  Kit  174  a. 
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ant, — ^Lord  Abingeb  says  :(a)  «  Clarke,  the  agent,  at  least  for  letting 
the  house,  has  in  this  case  induced  the  defendant  to  enter  into  a  contract 
by  a  false  representation  by  no  means  free  from  moral  turpitude,  even 
upon  the  presumption  that  he  was  wholly  ignorant  of  the  matter.  That 
the  truth (i)  was  known  to  the  plaintiff,  is  admitted;  that  he  had  an 
interest  to  conceal  it,  cannot  bo  denied ;  nor  can  it  be  denied  that  it  was 
concealed  from  the  defendant.  Whether  his  concealment  was  consistent 
*f\Q9n  ^^^^  8^^^  ^*^*^  *^^  ^^®®  ^^^™  *moral  turpitude,  may  be  deter- 

J  mined  by  a  reference  to  the  case  put  by  Cicero,  in  the  third 
book  of  his  treatise  De  Officiis ;  which  I  the  rather  mention  because  the 
house  the  sale  of  which  he  puts  hypothetically,  by  way  of  example,  was 
liable  to  an  objection  that  bears  some  analogy  to  the  present : — <  Vendat 
cedes  vir  bonus  propter  aliqua  vitiuy  qtioe  ipse  ndrit^  cceteri  ignorent :  pes- 
tilentes  sint^  et  habeantur  salubres;  ignoreturin  omnibus  cubiculus  appor 
rere  serpentes;  male  materiatce^  ruinosce:  sed  hoe  prceter  dominum  nemo 
seiat :  queroy  si  hoc  emptoribus  venditor  non  dixerit,  cedesque  vendiderit 
pluris  multOy  quam  se  venditurum  putaritj  num  id  injuste  an  improbi 
feceritf  He  then  gives  the  arguments  on  both  sides,  and  concludes  that 
the  vendor  ought  not  to  have  concealed  these  defects  in  the  house  from 
the  buyer.  <  Neque  enim  id  est  celare,  quidquid  reticeas:  sed  cum^  quod 
tu  sciaSf  id  ignorare  emolumenti  tui  causd  velis  eos^  quorum  intersit  id 
scire.'  Then  this  illustrious  moralist  gives  his  own  opinion  of  the  moral 
turpitude  of  such  a  concealment ;  for,  he  says :  <  Jffoc  autem  celandi 
genus  quale  sity  et  cujiLS  hominis^  quis  non  videt  f  certe  non  apertiy  non 
simplicisy  non  ingenui^  non  justiy  non  boni  viri;  versuti  potiuSy  obscuriy 
astutiy  fallacis,  malitiosiy  callidiy  vetcratorisy  vafri'  Now,  the  present 
is  a  case  in  which  the  fraudulent  concealment  of  a  material  fact  by 
the  principal,  and  the  false  representation  of  the  agent,  combine  to 
constitute  a  sufficient  degree  of  fraud,  even  morally  speaking,  to  sus- 
tain the  defendant's  plea,  that  he  was  induced  by  fraud,  covin,  and 
false  representation,  to  sign  the  contract."  Hill  v.  Gray,  1  Stark. 
K  P.  C.  434  (E.  C.  L.  R.  vol.  2),  is  precisely  in  point.  There,  the 
agent  of  the  vendor  of  a  picture,  knowing  that  the  vendee  laboured 
under  a  delusion  with  respect  to  the  picture,  which  materially  influ- 
enced his  judgment,  permitted  him  to  make  the  purchase,  without 
♦6991  *^®™°v^"g  ^^'^  delusion :  and  the  sale  was  held  void.     The  facts 

-*  were  these : — A  person  named  Butt  had  been  employed  by  the 
plaintiff  to  sell  the  picture  in  question.  The  defendant,  being  desirous 
of  purchasing  it,  pressed  Butt  to  inform  him  whose  property  it  was ; 
which  the  latter  refused  to  do.  In  the  course  of  the  treaty.  Butt  being 
at  that  time  employed  in  selling  a  number  of  pictures  for  Sir  Felix 
Agar,  the  defendant,  misled  by  circumstances,  erroneously  supposed 

(a)  6  M.  A  W.  380.t 

(6)  Viz.  the  exutenoe  of  a  noiauioe,  the  non-eziBteaoe  of  which  had  been  averred  bj  tha 
agent. 
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that  the  picture  in  question  was  also  the  property  of  Sir  Felix  Agar. 
Batt  knew  that  the  defendant  laboured  under  that  delusion,  but  did  not 
remove  it ;  and  the  defendant,  under  this  misapprehension,  purchased 
the  picture.  The  plaintiff  offered  to  prove,  by  the  testimony  of  the 
most  eminent  artists,  that  the  picture  was  a  genuine  Claude,  and  of 
great  value :  and  it  appeared,  that,  after  the  sale  had  been  completed, 
and  after  the  defendant  had  been  informed  that  the  picture  was  not  the 
property  of  Sir  Felix  Agar,  he  had  objected  to  pay  for  it,  not  on  the 
ground  of  any  deception  that  had  been  practised  with  respect  to  the 
ownership,  but  on  the  ground  that  the  picture  was  not  a  genuine  Claude. 
But  Lord  Ellenborouqh  said: — "Although  it  was  the  finest  picture 
that  Claude  ever  painted,  it  must  not  be  sold  under  a  deception.  The 
agent  ought  to  have  cautiously  adhered  to  his  original  stipulation,  that 
he  should  not  communicate  the  name  of  the  proprietor,  and  not  to  have 
let  in  a  suspicion  on  the  part  of  the  purchaser,  which  he  knew  enhanced 
the  price.  He  saw  that  the  defendant  had  fallen  into  a  delusion  in  sup- 
posing the  picture  to  be  Sir  Felix  Agar's,  and  yet  he  did  not  remove  it. 
I  take  for  granted  that  you  will  be  able  to  prove,  by  the  judgment  of 
the  first  professional  artists,  that  this  is  a  genuine  picture  of  Claude's  : 
and  it  would  not  be  possible  to  go  further.  In  Italy,  the  fact  might 
admit  of  other  proof;  as,  where  a  picture  has  been  long  preserved  in  a 
particular  cabinet :  here,  it  *can  only  be  proved  by  the  concur-  r:|«/>QA 
rent  judgment  of  artists  as  to  its  similitude.  This  case  has  ^ 
arrived  at  its  termination ;  since  it  appears  that  the  purchaser  laboured 
under  a  deception,  in  which  the  agent  permitted  him  to  remain,  on  a 
point  which  he  thought  material  to  influence  his  judgment.  I  am  of 
opinion  that  die  contract  is  void."  [Cresswell,  J. — ^Do  you  say  thi$ 
contract  is  void  ?]  It  is  submitted  that  the  tenant  might,  at  his  elec- 
tion, have  avoided  it ;  or  he  may  affirm  the  contract,  and  sue  for  the 
tort. 

Needhamj  contrtt,  was  stopped  by  the  court 

Jbrvis,  G.  J. — ^I  have  felt  some  difficulty  in  consequence  of  the  ruling 
of  Lord  Ellenborouqh  in  the  case  last  cited.  It  would  at  first  sight 
appear  that  his  lordship  there  held,  that  the  merely  allowing  the  vendee 
to  purchase  the  picture  whilst  labouring  under  a  delusion  with  respect 
to  it,  which  was  calculated  to  enhance  its  value  in  his  estimation,  was 
ground  for  avoiding  the  contract.  But,  in  Hill  v.  Gray,  there  was  what 
must  be  taken  to  amount  to  an  aggressive  deceit  on  the  part  of  the 
agent  of  the  seller.  "  The  agent,"  says  Lord  Ellenborough,  «  ought 
to  have  cautiously  adhered  to  his  original  stipulation,  that  he  should  not 
communicate  the  name  of  the  proprietor,  and  not  to  have  let  in  a  suspi- 
cion on  the  part  of  the  purchaser,  which  he  knew  enhanced  the  price. 
He  saw  that  the  defendant  had  fallen  into  a  delusion  in  supposing  the 
picture  to  be  Sir  Felix  Agar's,  and  yet  he  did  not  remove  it.*'  That 
shows  something  like  an  act  done.   That  case  being  disposed  of,  I  think 
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thk  declaration  does  not  disclose  a  sufficient  cause  of  action.  It  is  not 
pretended  that  there  was  any  warranty,  express  or  implied,  that  the 
house  was  fit  for  immediate  occupation :  bat  it  is  said,  that,  because  the 
*fiOn  ^®f®°^*^*  knew  that  the  plain tiflF  wanted  it  for  immediate  *occu- 
^  pation,  and  knew  that  it  was  in  an  unfit  and  dangerous  state, 
and  did  not  disclose  that  fact  to  the  plaintiff*,  an  action  of  deceit  will 
lie.  The  declaration  does  not  allege  that  the  defendant  made  any  mis- 
representation, or  that  he  had  reason  to  suppose  that  the  plaintiff  would 
not  do  what  any  man  in  his  senses  would  do,  viz.  make  proper  investi- 
gation, and  satisfy  himself  as  to  the  condition  of  the  house  before  he 
entered  upon  the  occupation  of  it.  There  is  nothing  amounting  to  de- 
ceit: it  was  a  mere  ordinary  transaction  of  letting  and  hiring.  The 
defendant  is  entitled  to  judgment. 

Maulb,  J. — ^The  declaration  struck  me,  at  first  sight,  as  a  perfectly 
bad  one ;  and  it  does  not  improve  upon  acquaintance. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendant. 

Where  »  vendor  is  goiltj  of  a  fraudulent  Talae  of  the  article,  is  not  a  frand  npon  the  ren- 

conoealment  of  material  facts,  in  relation  to  dee ;  the  suppression  must  be  fraudulent    Bar- 

the  sale,  to  the  ii^nry  of  the  yendee,  an  action  nett  v,  Stanton,  2  Alabama,  181.    The  mere 

at  law  is  maintainable  to  reoorer  damages,  fact  that  a   representation   is   literally  tme, 

Fleming  v,  Sloonm,  18  Johns.  403.    The  frand,  affords  no  excuse  to  the  party  making  it,  if 

howerer,  is  not  to  be  presumed,  but  must  al-  made  with  the  intention  to  deceire  another, 

ways  be  preyed.    Whore,  therefore,  in  the  sale  and    be    is    deceired    and  thereby   reoeivee 

of  a  slave,  without  warranty  as  to  his  good  an  ixguiy.    Denny  o.  Oilman,  26  Maine,  149. 

qualities,  there  was  no  other  proof  of  a  fraudu-  To  entitle  the    purchaser  of  land  to  recover 

lent  representation,  or  a  fraudulent  oonoealment  back  the  purchase-money  paid  by  him,  on  the 

of  faots,  but  what  might  be  inferred  from  the  ground  of  frand  in  the  vendor,  he  must  show 

£M>t  that  the  vendee  paid  a  sound  and  fuU  satisfactorily  that  the  vendor  misrepresented 

price  for  a  good  and  honest  slave,  but  who  some  material  faot  affecting  his  title,  or  intea* 

proved  to  be  bad  and  dishonest,  and  that  the  Uonally  concealed  some  such  fact  from  the 

vendor  knew  at  the  time  that  he  was  so,  this  plaintiff.    Camp  v.  Fuloer,  5  Barbour  Sup.  Ct. 

was  held  not  to  be  sufficient  evidence  to  support  Bep.  91.    Fraud  in  a  party  letting  a  slave,  will 

an  action  against  the  vendor  to  recover  damages  not  be  inferred  from  the  fact  that  the  slave  is 

for  a  fraudulent  oonoealment    Ibid.    The  mere  unfit  for  the  purpose  for  which  he  is  hired,  and 

omission  of  a  seller  to  disclose  a  fact  within  his  that  this  was  known  at  the  time  to  such  party, 

knowledge  which  would  materially  affect  the  HeweU  v.  Cowles,  0  Grattan,  393. 
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Upon  a  contract  for  the  sale  of  goods,  with  a  particular  express  warranty,  the  court  will  not  extend 
such  warranty  by  implication. 

The  declaration  stated  a  bargain  for  the  sale  by  the  defendants  to  the  plaintiff  of  a  certain  cargo, 
to  wit,  the  cargo  of  Indian  com  then  shipped  at  Orfano,  on  board  the  Ottoman,  at  a  eertain 
price,  including  freight  and  insurance  to  Cork,  Liverpool,  or  London,  and  that  it  was  agreed  that 
the  quality  of  the  said  Indian  com  was  equal  to  the  average  of  the  shipments  of  that  article 
in  the  season  of  1847,  and  that  the  said  Indian  com  had  been  shipped  in  good  and  merchantahie 
condition  ;  and  alleged  for  breach,  that  the  com  was  not,  at  the  time  of  shipment,  or  at  any 
other  time,  in  good  and  merchantable  condition,  or  in  a  fit  and  proper  condition  for  the  per- 
/ormance  of  the  voyage  from  Orfano  to  Cork,  Ac. 

The  judge  left  it  to  the  jury  to  say  whether  the  com  was,  at  the  time  of  shipment,  in  a  good  tad 

%izP^ J-  .s.  I S ;- . 
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merehuit*ble  eondition  for  a  fore^n  ooyoj/e  .*— Held,  a  miBdireotion ;  inMmaeh  as  it  wu 
extending  by  implication  the  ezpreM  warrantj  contained  in  the  contnict. 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that,  on 
the  19th  of  March,  1847,  the  plaintiff,  at  the  request  of  the  defendants, 
bargained  for  and  agreed  to  buy  of  the  defendants,  and  the  defendants 
then  sold  to  the  plaintiff,  a  certain  cargo,  to  wit,  the  cargo  of  Indian 
com  then  shipped  at  Orfano,  on  board  the  Ottoman,  at  and  for  the  price 
or  sum  of  56«.  per  quarter,  free  on  board,  including  freight,  insurance  to 
Cork,  Liverpool,  or  London,  as  per  charter-party,  calling  at  Cork  for 
orders,  &c.,  and  that  it  was  agreed  that  the  quality  of  the  said  Indian 
corn  was  equal  to  the  avernge  of  the  shipments  of  salonica  that  season, 
to  wit,  the  season  of  1847,  and  that  the  said  Indian  com  had  been  ship* 
ped,  to  wit,  in  and  on  board  the  said  ship  or  yessel  called  the  Ottoman, 
in  good  and  merchantable  condition :  That,  in  consideration,  &c.,  the 
defendants  then  promised  the  plaintiff,  that  the  quality  of  the  said  In* 
dian  corn  was  equal  to  the  average  of  the  shipments  of  ^lonica  that 
season,  and  that  the  said  Indian  corn  had  been  shipped  in  and  on  board 
the  said  ship  or  vessel  called  the  Ottoman  in  good  merchantable  condi- 
tion :  Breach,  that  the  said  Indian  com  had  not,  nor  had  any  part 
thereof,  been  shipped,  nor  was  the  same,  or  any  part  ^thereof, 


at  the  time  of  the  shipment  thereof,  or  at  any  other  time,  in 
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good  and  merchantable  condition,  or  in  a  fit  and  proper  state  or  condi- 
tion to  be  shipped  or  put  on  board  the  said  ship  or  vessel  for  the  per- 
formance of  the  said  voyage,  to  wit,  from  Orfano  aforesaid,  to  Cork, 
London,  or  Liverpool  aforesaid. 

Pleas, — ^first,  non  assumpsit, — secondly,  that  the  said  Indian  com  had 
been  shipped  in  good  and  merchantable  condition, — ^thirdly,  that  it  was 
shipped  in  a  fit  and  proper  state  for  the  performance  of  the  voyage. 
Issue  thereon. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London  after 
Trinity  term  last.  It  appeared,  that,  at  the  time  the  contract  declared 
on  was  entered  into,  the  Ottoman  was  on  her  voyage, — the  cargo  having 
been  put  on  board  on  the  19th  of  February,  and  the  vessel  having  sailed 
on  the  following  day.  Ten  days  after  her  departure,  the  Ottoman  put 
into  Malta  for  provisions.  Whilst  there,  it  was  discovered  that  the  In- 
dian corn  was  much  heated,  and  emitted  considerable  stench ;  and  the 
captain,  acting  upon  competent  advice,  and  exercising  what  appeared  to 
be  a  sound  discretion,  sold  the  cargo  for  6302.  There  was  conflicting 
evidence  as  to  the  condition  of  the  com  at  the  time  of  its  shipment  at 
Orfano;  some  of  the  witnesses  stating  that  these  cargoes  generally 
arrived  in  bad  condition,  and  nearly  all  agreeing  that  it  was  matter  of 
doubt  amongst  merchants  at  the  time  this  contract  was  made,  whether 
the  article  would  bear  the  voyage  or  not. 

The  lord  chief  justice  intimated  an  opinion  that  the  contract  involved 
A  warranty  that  the  cargo  should  be  shipped  in  such  a  state  as  to  be  fit 
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to  bear  the  Toyage ;  and  he  left  two  questions  for  the  jury, — ^first,  whether 
the  corn  was,  at  the  time  of  shipment,  in  a  good  and  merchantable  con- 
*R(\dl  ^5^^^^/^^*  ^  foreign  voyage^ — secondly,  *whether  it  was  in  a  good 
^  and  merchantable  condition,  generally,  for  sale  at  the  port  of 
shipment. 

The  jury,  answering  the  first  question  in  the  negative,  but  declining 
to  answer  the  second,  found  a  verdict  for  the  plaintiff,  damages  22507. 

Gfreenwood,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 

Sir  F.  Theiiger  and  Bramwell  now  showed  cause. — The  question  is, 
whether  this  contract  contains  an  implied  warranty  that  the  corn  was  in 
a  good  and  merchantable  condition  for  the  voyage.  The  contract  itself 
shows  the  purpose  for  which  the  corn  was  sold.  The  terms  <«  good  and 
merchantable  condition,"  must  mean,,  either  that  the  com  was  shipped 
in  a  good  and  merchantable  condition  for  all  purposes^  or  that  it  was  in 
a  condition  reasonably  fit  to  bear  the  voyage  for  which  it  was  shipped : 
and,  in  either  case,  the  verdict  is  right.  In  the  contract,  the  parties 
describe  the  purpose  for  which  the  corn  was  shipped.  The  sellers,  know- 
ing it  to  be  shipped  for  Cork,  or  Liverpool,,  or  London,  guaranty  that 
it  is  in  a  good  and  merchantable  condition, — evidently  meaning,  good 
and  merchantable  with  reference  to  the  purpose  contemplated  by  the 
buyer.  The  parties  did  not  contemplate  that  the  com  was  shipped  for 
the  purpose  of  remaining  at  Orfano.  There  are,  undoubtedly,  many 
cases  where  it  has  been  held,  that,  upon  a  sale  of  goods  for  a  particular 
purpose,  the  law  will  imply  a  warranty  that  they  are  reasonably  fit  for 
that  purpose :  such  are  the  cases  of  Gray  v.  Cox,  4  B.  &  G.  108  (E.  G. 
L.  R.  vol.  10),  6  D.  &  R.  200  (E.  C.  L.  R.  vol.  16),  Jones  v.  Bright,  8 
M.  &  P.  156,  5  Bingh.  688  (E.  C.  L.  R.  vol.  16),  Brown  v.  Edington, 
2  M.  &  G.  279  (E.  G.  L.  R.  vol.  40),  2  Scott,  N.  R.  496,  and  Shepherd 
V.  Pybus,  4  Scott,  N.  R.  434,  8  M.  &  G.  868  (E.  G.  L.  R.  vol.  42): 

♦fiO^l  **^^^g''^  *^**  ^^9  ^*  ^8  ^^^y  ^^^^  °^*  *PP^y>  where  the  contract 
^  is  for  the  sale  of  a  specific,  ascertained  chattel, — Chanter  t^.  Hop- 
kins, 4  M.  &  W.  899,t  OUivant  v.  Bayley,  6  Q.  B.  288  (E.  C.  L.  R.  vol. 
48),  S.  G.  (per  nom.  Oliphant  v.  Bayley)  Dav.  &  Meriv.  373,  Burnby  v. 
Bollett,  16  M.  &  W.  644, t — or  where  there  is  an  express  warranty. 
The  direction,  it  is  submitted,  was  right,  and  the  verdict  must  stand. 

Q-reenwood  and  Bovilly  in  support  of  the  rule. — The  direction  was 
clearly  wrong.  The  contract  here  was  for  the  sale  of  a  specific  cargo 
of  Indian  corn,  equal  to  the  average  shipments  of  the  season,  and  ship- 
ped in  good  and  merchantable  condition :  no  warranty  can  be  implied  to 
a  greater  extent  than  that  expressed  in  the  contract.  Chanter  v.  Hop- 
kins, Ollivant  v.  Bayley,  and  Burnby  v,  Bollett,  are  distinct  authorities 
to  show  that  a  warranty  is  not  to  be  implied,  where  the  sale  is  of  a  spe- 
cific and  ascertained  chattel.  The  like  was  held  in  Blewitt  v.  Osborne, 
1  Stark.  N.  P.  C.  864  (E.  G.  L.  R.  vol.  2),  Barr  v.  Gibson,  8  M.  &  W, 
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S90,t  AQcl  Smith  v.  Jeffrjes,  15  M.  &  W.  56.t  In  ParkinBon  t;.  Lee,  2 
Easty  814,  it  was  held,  that,  upon  a  sale  of  hops  bj  sample  with  a  war- 
ranty that  the  bulk  of  the  commodity  answered  the  sample,  the  law  does 
not  raise  an  implied  warranty  that  the  commodity  should  be  merchanta- 
ble, though  a  fair  merchantable  price  were  given ;  and,  therefore,  that, 
if  there  be  a  latent  defect  then  existing  in  it,  unknown  to  the  seller,  and 
without  fraud  on  his  part  (but  arising  from  the  fraud  of  the  grower, 
from  whom  he  purchased),  such  seller  is  not  answerable,  though  the 
goods  turned  out  to  be  unmerchantable.  Grose,  J.,  there  says :  <«  If 
an  express  warranty  be  given,  the  seller  will  be  liable  for  any  latent 
defect,  according  to  the  old  law  ooncernmg  warranties.  *But,  if  r^egAo 
there  be  no  such  warranty,  and  the  seller  sell  the  thing  such  as  he  ^ 
believes  it  to  be,  without  fraud,  I  do  not  know  that  the  law  will  imply 
that  he  sold  it  on  any  other  terms  than  what  passed  in  fact."  And, 
Lawrenob,  J.,  adds :  « I  know  of  no  authority  which  makes  the  seller 
liable  for  a  latent  defect,  where  there  is  no  fraud,  and  no  representation 
was  made  by  him  on  the  subject  to  induce  the  buyer  to  take  the  thing.^'* 
The  Irish  case  of  Owens  t;.  Dunbar,  12  Irish  Law  Bep.  304,  is  almost 
identical  with  the  present.  That  was  assumpsit  on  the  following  con- 
tract : — «  Sold  this  day,  through  D.  B.,  of  Cork,  for  account  of  M. 
0.  (the  plaintiff),  of  Galway,  a  cargo  of  Indian  corn,  per  the  Ellen, 
from  Gorunna,  bill  of  lading  dated  February  24, 1847,  at  lis.  for  480 
lbs.,  cash ;  payment  to  be  made  as  follows, — 5002.  in  cash  to  be  paid 
on  handing  an  order  through  the  National  Bank  of  Ireland,  which 
order  goes  forward  this  day;  remainder,  less  freight,  to  be  paid  on 
the  arrival  of  the  ship  at  Galway;  the  vessel  to  call  at  Cork  for 
orders."  The  declaration  on  this  contract  averred  the  promise  of  the 
defendant  to  be,  the  delivery  to  the  plaintiff  of  a  cargo  of  marketable 
Indian  corn,  and  assigned  as  a  breach  that  the  defendant  did  not  deliver 
the  said  cargo  of  Indian  com,  but  offered  a  cargo  of  other  and  different 
com,  which  was  not  marketable,  and  which  the  plaintiff  refused  to  accept. 
It  was  held  that  the  declaration  was  not  sustained  by  the  contract ; 
there  being  in  that  contract  no  warranty  that  the  cargo^  on  its  arrival^ 
would  be  of  a  marketable  description,  Blagkburnb,  C.  J.,  in  delivering 
the  judgment  of  the  court,  there  says :  «  This  is  a  sale-note  of  a  par- 
ticular cargo  of  a  particular  vessel, — a  specific  thing,  of  which  the  defend- 
ant knew  at  the  time  just  as  much  as  the  plaintiff;  both,  in  fact,  were  in 
actual  ignorance  of  the  state  of  the  cargo:  and  we  are  now  called  upon  to 
*imply  a  condition  or  warranty  by  the  defendant  that  this  specific  r^c^rtrj 
cargo  would  be,  on  its  arrival  at  (jalway,  of  merchantable  or  ^ 
marketable  quality:  that  is  calling  on  us  to  conclude  that  the  defendant 
entered  into  an  express  warranty,  that,  after  undergoing  all  the  perils 
of  the  sea,  the  cargo  would  be  marketable  when  it  would  reach  Galway. 
The  vessel  arrives  at  Galway,  and  the  cargo  is  tendered  to  the  plaintiff, 
and  refused  by  him :  and  the  first  question  is, — ^is  that  the  specific  cargo 
VOL.  X.— 49  2K 
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of  Indian  corn  contracted  for  ?  Does  it  answer  the  description  in  tbe 
sale-note  ?  There  was  no  warranty ;  but,  the  cargo  arriving  in  a  bad 
condition,  the  plaintiff  refuses  to  accept  it,  although  that  cargo  was  the 
very  thing  contracted  for;  and  therefore  the  defendant  sells  it  for  380Z. 
How  can  the  court  say  that  cargo  was  not  the  very  thing  contracted  for? 
The  defendant  had  given  no  representation  or  description  of  the  article, 
except  as  Indian  corn :  he  did  not  warrant  it  to  be  in  a  marketable 
condition :  all  he  sold,  was  a  cargo  of  Indian  corn  per  the  Ellen,  from 
Gorunna."  And,  after  referring  to  Gardiner  v.  Gray,  4  Gampb.  144, 
and  Parkinson  v.  Lee,  the  learned  chief  justice  concludes :  «« We  would 
be  doing  the  greatest  injustice,  if,  with  reference  to  the  time  and  manner 
of  this  contract,  we  were  to  imply  a  warranty  which  the  party  never 
contemplated."  Where  there  is  an  express  warranty,  the  court  will  not 
extend  it  by  implication.  The  rule  as  to  the  construction  of  written 
instruments  is  laid  down  very  clearly  in  the  case  of  Lady  Hewley's 
Gharity.(a)  Suppose  this  contract  had  been  altogether  silent  as  to  the 
condition  of  the  corn.  The  argument  on  the  other  side  must  be,  that 
the  law  absolutely  implies  a  fitness  for  the  particular  voyage,  or  for  a 
foreign  voyage.  Assuming  that  to  be  so, — ^if  you  find  that  the  contract 
^6081  ^^^^^B  ^^  limited  condition  or  warranty  that  the  cargo  *is  in  a 
-*  good  and  merchantable  state  at  the  time  of  sMpmentj  the  expres- 
sion of  the  one  condition  of  necessity  excludes  the  implication  of  the 
other  and  more  extended  warranty.  The  learned  judge,  therefore,  was 
clearly  wrong  in  leaving  it  to  the  jury  to  say  whether  the  com  was  in  a 
good  and  merchantable  condition /or  a  foreign  voyage. 

Maule,  J.{b) — I  am  of  opinion  that  this  rule  should  be  made  absolute. 
The  question  depends  upon  the  true  construction  of  the  contract  set  out 
in  the  declaration:  and,  whether  we  look  at  it  merely  as  it  is  stated  there, 
or  with  reference  to  the  state  of  things  within  the  knowledge  of  the  parties 
at  the  time  the  contract  was  entered  into,  I  think  it  has  not  that  mean- 
ing which  Lord  Truro  assumed  that  it  had,  in  leaving  the  case  to  tbe 
jury.  One  qu£8tion  which  his  lordship  left  to  them,  was  whether  the 
corn,  at  the  time  of  the  shipment,  was  in  a  good  and  merchantable  con- 
dition/or a  foreign  voyage:  he  also  left  another  question  to  them,  in  the 
terms  of  the  second  issue,  viz.,  whether  the  corn  was  in  a  good  and  mer- 
chantable condition,  generally,  for  sale,  at  the  port  of  shipment.  What- 
ever be  the  legal  effect  of  these  latter  words,  they  are  the  very  words  of 
the  contract.  The  jury  did  not  think  proper  to  find  anything  with  respect 
to  that  question.  But  they  did  not  come  to  a  conclusion  upon  the  first 
question :  they  said  that  the  corn  was  not  in  a  good  and  merchantable 
condition  for  a  foreign  voyage, — or  for  the  voyage  in  question, — I  am  not 
quite  certain  which:  but  that  is  Immaterial ;  for,  I  am  of  opinion  that  the 
true  construction  of  the  contract  is,  that  the  defendants  warranted  the 

(a)  Shore  «.  Wilson,  9  Clark  A  Fin.  865,  565. 

(6)  Jkbtis,  C.  J.  Md  Obuswbui,  J^  won  tA  tiw  Ooui  of  OriwinaJ  AjfttL 
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corn  to  be  good  and  merchantable  only.  This  is  the  only  conclusion  I  can 
eome  to,  *whether  I  consider  the  circumstances  under  which  the  r^^nr^q 
contract  was  made,  or  look  at  the  terms  of  the  contract  alone.  The  ^ 
declaration  states  that  the  plaintiff  agreed  to  buy  of  the  defendants  the 
cargo  of  Indian  corn  then  shipped  at  Orfano,  on  board  the  Ottoman ;  and 
it  shows  that  there  was  an  intention  on  the  part  of  the  purchaser  to  for- 
ward the  corn  by  that  vessel  to  a  port  in  England  or  Ireland.  Then 
come  two  express  stipulations  as  to  the  quality  and  condition  of  the 
corn :  the  first  is,  not  that  it  shall  be  good  and  merchantable,  but  that 
it  was  equal  to  the  average  of  the  shipments  of  salonica  that  season ; 
and,  further,  the  defendants  add,  that  the  said  Indian  corn  had  been 
shipped,  to  wit,  on  board  the  Ottoman,  in  good  and  merchantable  con- 
dition. The  first  is  a  stipulation  as  to  the  quality  of  the  corn ;  the 
second,  as  to  its  condition  at  the  time  of  shipment.  Now,  nobody 
denies  that  these  words  would  be  sensible  words,  if  they  had  no  reference 
to  any  foreign  voyage,  or  to  any  purpose  for  which  the  corn  was  des* 
tined  by  the  purchaser.  It  is  insisted,  on  the  part  of  the  plaintiff,  that, 
though  the  words  of  the  contract  are  capable  of  the  construction  I  have 
put  upon  them,  yet  that,  as  it  appears  upon  the  face  of  the  contract 
that  the  parties  contemplated  that  the  corn  was  to  be  sent  to  Cork,  or 
to  a  port  in  England,  that  is  to  have  the  effect  of  changing  the  general 
stipulation  that  the  com  is  in  a  good  and  merchantable  condition  when 
shipped,  into  a  special  condition  or  warranty  that  it  is  good  and  mer- 
chantable for  the  purpose  in  view.  I  think  that  is  not  the  proper 
construction  of  the  contract :  and  we  must  not  depart  from  the  ordinary 
and  proper  construction  of  the  words  the  parties  have  used,  where  that 
construction  leads  to  no  uncertainty  or  manifest  inconvenience.  Look- 
ing at  the  language  of  this  contract,  I  think  the  proper  mode  of  con- 
struing it,  is,  to  hold  it  to  be  quite  independent  of  the  voyage  on  which 
♦the  corn  was  to  be  shipped.  For  anything  that  appears  upon  r^g-t  q 
the  finding  of  the  jury,  the  com  may  have  been  in  a  perfectly  ^ 
good  and  merchantable  condition,  and  yet  not  fit  for  the  voyage  in 
question.  It  may  be  that  no  condition  of  Indian  com  of  the  average 
of  the  shipments  in  the  season  of  1847,  would  enable  it  to  reach  Cork, 
Liverpool,  or  London,  in  good  and  merchantable  condition.  The  plain^ 
tiff  has  taken  that  risk  upon  himself.  It  is  very  improbable  that  the 
parties  should  have  entertained  any  other  intention  than  that  which 
appears  to  mo  to  be  the  simple  and  obvious  one.  But,  if  we  look  at 
the  evidence  upon  the  subject, — which  I  think  we  may  do,  for  the  pur- 
pose of  ascertaining  what  it  is  that  the  parties  were  contracting  about, — 
it  seems  to  me  to  be  a  thing  very  unlikely,  that  the  sellers  would  under- 
take, with  respect  to  this  particidar  commodity,  to  warrant  that  it  should 
be  in  a  good  and  merchantable  condition  at  the  end  of  the  voyage. 
Several  cases  as  to  implied  warranties  have  been  referred  to.  To  these 
there  are  two  answers, — first,  that  where  there  is  a  total  silence  as  to 
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warranty  in  the  contract,  and  all  is  left  to  implication,  the  law  implies 
no  warranty  if  the  subject-matter  of  the  contract  is  a  particular  and 
ascertained  thing, — secondly,  that,  here,  the  parties  have  expressed  the 
warranty  they  intended  to  be  bound  by.  In  giving  the  second  answer 
to  those  cases,  I  assume  that  the  construction  which  I  put  upon  this 
contract  is  the  true  one.  We  should  not,  by  inference,  insert  in  a  con- 
tract implied  provisions  with  respect  to  a  subject  which  the  contract  has 
expressly  provided  for.  If  a  man  sell  a  horse,  and  warrant  it  to  be 
sound,  the  vendor  knowing  at  the  time  that  the  purchaser  wants  it  for 
the  purpose  of  carrying  a  lady,  and  the  horse,  though  sound,  proves  to 
be  unfit  for  that  particular  purpose,  this  would  be  no  breach  of  the 
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warranty.     So,  with  respect  to  any  other  kind  of  ^warranty :  the 


maxim  ^^  JExpresaum  facit  ce^sare  tacitumy**  applies  to  such  cases. 
If  this  were  not  so,  it  would  be  necessary  for  the  parties  to  every  agree- 
ment to  provide  in  terms  that  they  are  to  be  understood  not  to  be  bound 
by  anything  which  is  not  expressly  set  down, — which  would  be  mani- 
festly inconvenient.  I  therefore  think  that  this  contract  did  not  receive 
the  proper  construction  at  the  trial,  and  therefore  that  the  cause  must 
go  down  again. 

Williams,  J. — ^I  am  of  the  same  opinion.  I  think  there  is  no  legal 
principle,  nor  anything  on  the  face  of  this  contract,  to  warrant  us  in 
extending  it  as  the  plaintiff's  counsel  have  insisted  that  it  ought  to  be 
extended.  The  corn  in  question  might  well  have  been  in  the  condition 
guarantied  by  the  defendants,  notwithstanding  it  might  be  unfit  for  a 
voyage  from  Orfano  to  this  country.  Therefore  the  question  put  to  the 
jury  did  not  dispose  of  the  case.  Bole  absolute. 


^^-^T  *GEORGE  RASHLEIGH  and  WILLIAM  TWOPENNY  v. 
^^"J         THE  SOUTH  EASTERN  RAILWAY  COMPANY. 

A  deolaration  in  oovenimt  rocited  a  deed  of  the  2d  of  March,  1841,  whereby  two  pieces  of  land 
were  conveyed  to  the  defendants,  sabjoct  to  the  performance  by  them  of  certain  agreements  : 
in  this  deed,  the  piece  of  land  in  question  was  described  as  "a  slip  of  land  then  being  intended 
to  be  formed  into  a  new  course  for  the  river  Beult."  The  declaration  then  made  profert  of 
the  deed  of  covenant  upon  which  the  action  was  brought,  and  stated  that  the  defendants 
thereby  covenanted  with  the  plaintiffs,  that  they,  the  defendants,  should  and  would,  within  a 
reasonable  time,  "  at  their  own  costs  and  expense,  make  and  cut  the  said  intended  new  courso 
for  the  said  river  Beult,^and  also,  within  such  like  reasonable  time  as  aforesaid,  divert  the 
stream  of  the  said  river  into  the  said  intended  new  course  for  the  same/'  It  then  went  on 
io  state  a  covenant  to  make  a  bridge  over  the  intended  new  cn^  for  the  plaintiff's  use, 
within  a  given  time,  and  a  covenant  to  make  good  the  banks  of  the  new  out,  and,  after  the 
same  should  have  been  so  made  good,  and  the  railway  completed,  to  reeonvey  to  A.,  one  of  the 
plaintiffs,  the  slip  of  land  which  should  form  the  new  course  of  the  river,  and  also  to  fill  up  and 
level  the  then  existing  course,  so  far  as  the  same  should  have  been  diverted.  The  declara- 
tion then  charged  breaches  of  covenant,  in  not  making  a  new  cut^  in  not  diverting  the  stream 
of  the  Beult,  in  not  constructing  a  bridge  over  the  new  out,  in  not  perfecting  its  banks,  in 
not  re-conveying  to  A.  the  slip  of  land  « with  the  water  of  (be  said  river  duly  diverted  into  the 
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said  new  courae/'  and  in  not  filling  up  tho  existing  oonne  of  the  Beult»  "so  fiv  as  the  stream 
thereof  should  and  ought  to  hare  been  diverted  as  aforesaid." 

The  defendants,  after  craving  oyer  of  the  deed  of  covenant,  and  setting  it  out  tn  Acec  verba, 
demurred  generallj  to  the  declaration. 

The  deed,  as  set  out  on  oyer,  did  not  in  express  terms  oontain  any  covenant  to  make  and  out 
the  new  course,  or  to  divert  the  stream  of  the  river;  hut  it  did  contain  express  covenants  to  the 
effect  of  all  the  other  covenants  stated  in  the  declaration  : — ^Held,  that  there  was  no  implied 
covenant  on  the  part  of  the  defendants  to  make  the  out,  and  divert  the  stream  of  the  Benlt,* 
and,  consequently,  that  there  could  be  no  breach  of  the  expreet  ooyenants,  to  build  the  bridge, 
Ac.,  unless  the  cut  icae  made,  and  the  stream  diverted. 

This  was  an  action  of  covenant.  The  declaration  stated,  that,  on 
the  2d  of  March,  1841,  and  after  the  passing  of  a  certain  act  of  par 
liament  made  and  passed  in  the  sixth  year  of  the  reign  of  His  majesty, 
King  William  the  Fourth,  intituled  <<  An  act  for  making  a  railway  from 
The  London  and  Croydon  Railway  to  Dover,  to  be  called  The  South 
Eastern  Railway,*'  by  a  certain  indenture  then  made  between  the  plain- 
tiffs of  the  one  part,  one  Frances  Rashleigh  of  the  second  part,  the 
plaintiff  George  Rashleigh  of  the  third  part,  and  the  defendants  of  the 
fourth  part,  and  sealed  with  the  seals  *of  the  plaintiffs  and  the 
said  Frances  Rashleigh,  but  which  indenture  being  in  the  posses- 
sion of  the  defendants,  the  plaintiffs  could  not  produce  to  the  court  here, 
the  date  whereof  is  the  day  and  year  aforesaid, — after  reciting,  amongst 
other  things,  that,  by  a  certain  indenture  therein  recited,  three  undivided 
equal  fourth  parts  of  a  certain  farm  and  hereditaments  therein  par- 
ticularly described,  and  comprising,  amongst  other  hereditaments,  the 
several  parcels  of  land  and  hereditaments  by  the  said  first-mentioned 
indenture  conveyed,  were  assigned  to  the  plaintiffs,  their  heirs  and 
assigns,  upon  certain  trusts  therein  mentioned,  and,  subject  to  such 
trusts,  in  trust  for  the  plaintiff  George  Rashleigh,  his  heirs  and  assigns ; 
and  that,  by  certain  other  indentures  of  lease  and  appointment  therein 
recited,  the  remaining  undivided  equal  fourth  part  of  the  said  farm  was 
appointed  to  such  uses  as  the  plaintiff  George  Rashleigh  should  from 
time  to  time  direct  and  appoint;  and  reciting  that  the  said  George 
Rashleigh  had,  for  the  consideration  therein  mentioned,  contracted  with 
the  said  company  for  the  absolute  sale  to  them  of  the  entirety  of  certain 
parcels  of  the  said  land  thereinafter  described,  that  is  to  say,  as  being 
the  parcels  of  land  described  in  a  plan  drawn  in  tho  margin  of  the  said 
indenture,  and  therein  distinguished  by  the  pink  colour,  being  part  of 
the  hereditaments  which  the  said  company  were  authorized  and  required 
to  purchase  for  the  purposes  of  their  railway,  that  is  to  say,  a  certain 
piece  or  parcel  of  land  running  east  and  west,  and  now  forming  part  of 
the  line  of  The  South  Eastern  Railway,  and  of  the  banks  and  fences 
thereof,  and  a  certain  slip  or  piece  of  land  running  in  a  south-westerly 
direction  from  a  point  near  the  eastern  extremity  of  the  said  piece  of 
land  so  contracted  to  be  conveyed,  for  the  purpose  of  forming  a  portion 
of  the  line  of  the  said  railway,  tho  said  slip  of  land  then  being  intended 
to  be  formed  into  a  new  course  for  the  river  *Beult;  and  that,  r^f^-tA 
upon  the  contract  for  the  said  sale,  it  was  agreed  between  the  '- 
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parties  thereto,  that  the  said  company  should  make  a  good  and  sufficient 
archway  of  brick  or  stone,  of  sufficient  width  for  wagons,  across  the  said 
intended  new  course  of  the  said  riyer  Beult,  on  the  south  side  of  the 
said  railway,  for  the  exclusive  use  of  the  plaintiff  George  Bashleigh  and 
his  heirs  and  assigns,  and  his  and  their  tenants,  farmers,  seryants,  and 
workmen ;  and  that  the  said  communication  across  the  said  bridge  should 
be  made  in  such  a  situation  as  should  be  determined  on  by  the  plain- 
tiff George  Bashleigh,  his  heirs  and  assigns,  such  determination  to  be 
signified  by  the  plaintiff  George  Bashleigh  in  manner  therein  mentioned ; 
and  that  the  said  bridge  should  be  completed  within  three  calendar 
months  next  after  the  permanent  rails  should  be  laid  down ;  and  that 
the  company  should,  at  their  own  costs,  make  good  and  perfect  the 
banks  of  the  said  intended  new  course  of  the  said  riyer  Beult,  and 
should,  so  soon  as  the  same  should  be. made  good  and  perfected,  and 
the  said  railway  should  be  completed,  at  their  own  costs,  charges,  and 
expenses,  re-convey  to  the  plaintiff  George  Bashleigh,  his  heirs  and  as- 
signs, the  said  slip  of  land  on  the  south  side  of  the  said  railway,  which 
should  form  the  intended  new  course  of  the  said  riyer  through  the  lands 
of  the  plaintiff  George  Bashleigh,  after  the  same  should  have  been  so 
diverted  as  aforesaid,  and  also  should,  when  and  as  soon  as  the  intended 
new  course  of  the  said  river  should  be  completed,  fill  up  and  level  the 
present  course  of  the  river,  so  far  as  the  stream  thereof  should  be  so 
diverted  as  therein  mentioned;  and  that  it  had  been  agreed  between  the 
parties  to  the  said  contract  that  the  plaintiff  George  Bashleigh  should 
forthwith  convey,  or  procure  to  be  conveyed,  to  the  said  company, 
as  thereinafter  expressed,  the  said  parcels  of  land  and  hereditaments 
therein  comprised  and  hereinbefore  mentioned,  subject  to  the  future 
*fil  ^"X  ^performance  by  the  said  company  of  such  of  the  aforesaid  stipu- 
^  lations  on  their  part  as  had  not  then  been  performed ;  and  that 
the  plaintiff  William  Twopenny,  at  the  request  of  the  plaintiff  George 
Bashleigh,  had  agreed  to  concur  in  the  conveyance  of  the  said  undivided 
parts  of  the  said  hereditaments, — the  plaintiffs  did  thereby  grant,  alien, 
and  convey  all  the  said  undivided  equal  fourth  parts  or  shares  in  the 
several  pieces  or  parcels  of  land  hereinbefore  particularly  mentioned,  and 
described  in  the  plan  drawn  on  the  margin  of  the  said  indenture,  and 
thereon  distinguished  by  the  pink  colour,  and  hereinbefore  described  and 
set  forth,  To  hold  the  said  land  to  the  use  of  the  said  company,  their 
successors  and  assigns,  subject  to  the  performance  by  the  said  company, 
their  successors  and  assigns,  of  such  of  the  thereinbefore-recited  agre^ 
ments  on  their  part  relating  to  the  premises  as  remained  to  be  then  per- 
formed and  discharged ;  and  the  plaintiff  George  Bashleigh  did  grant, 
confirm,  and  convey  to  the  said  company,  their  successors  and  assigns, 
all  the  undivided  one  fourth  part  or  share  of  him  the  plaintiff  George 
Bashleigh  of  or  in  the  said  several  pieces  or  parcels  of  land  thereinbefore 
described  or  referred  to,  and  hereinbefore  mentioned,  the  remaining  three 
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foQrths  whereof  had  been  thereinbefore  assured  or  expressed  to  be  so, 
To  have  and  to  hold  the  said  undivided  part  thereby  appointed  and  as- 
sured, unto  and  to  the  use  of  the  said  company,  their  successors  and 
assigns,  but  subject  to  the  performance  by  them  of  such  of  the  agreements 
on  their  part  therein  recited,  and  relating  to  the  premises,  as  remained 
to  be  then  performed  and  discharged ;  and  the  defendants  afterwards,  to 
wit,  on  the  day  and  year  first  aforesaid,  by  virtue  of  the  said  indenture, 
entered  into  the  said  several  tenements  and  premises,  and  became  and 
were  thereof  possessed,  and  had  so  continued  possessed  of  the  same  from 
thence  hitherto :  That,  on  the  said  2d  of  March,  1841,  and  after  the 
"^passing  of  the  act  of  parliament  thereinbefore  mentioned,  by  a  r^/»^|» 
certain  indenture  then  made  between  the  defendants  of  the  one  ^ 
part,  and  the  plaintiffs  of  the  other  part, — ^profert, — after  reciting,  that, 
by  the  last-mentioned  indenture  of  the  2d  of  March,  1841,  for  the  con* 
siderations  therein  mentioned,  the  pieces  or  parcels  of  land  hereinbefore 
mentioned,  and  described  in  the  plan  drawn  in  the  margin  of  the  said 
indenture,  and  thereon  distinguished  by  the  pink  colour  (a  copy  of  which 
plan  was  also  drawn  thereon  or  thereunto  annexed),  had  been  effectually 
conveyed  and  assured  to  the  use  of  the  defendants,  their  successors  and 
assigns ;  and  that,  upon  the  contract  for  the  said  sale  to  the  defendants, 
it  was  agreed  between  the  parties  thereto  that  the  covenants  therein- 
after respectively  contained  should  be  entered  into,  and  the  defendants 
did  thereby,  for  themselves,  their  successors  and  assigns,  covenant, 
promise,  and  agree  with  and  to  the  plaintiffs,  their  heirs  and  assigns, 
that  they,  the  defendants,  should  and  would,  within  a  reasonable  time 
after  the  making  of  the  said  covenants  by  the  defendants  as  aforesaid,  at 
their  own  costs  and  expense,  make  and  cut  the  said  intended  new  course  for 
the  said  river  Beult,  and  also  within  such  reasonable  time  as  aforesaid, 
divert  the  stream  of  the  said  river  Beult  into  the  said  intended  new  course 
for  the  same,  and  should  and  would  within  such  reasonable  time  as  afore- 
said, at  their  own  costs  and  expense,  make  a  good  and  sufficient  bridge 
or  archway  of  brick  or  stone,  of  sufficient  width  for  wagons,  across  the 
intended  new  course  of  the  river  Beult,  on  the  south  side  of  the  said  rail- 
way, for  the  exclusive  use  of  the  plaintiffs,  their  heirs  and  assigns,  and  the 
plaintiff  George  Rashleigh,  his  appointees,  heirs,  and  assigns,  and  their 
and  his,  and  every  of  their  tenants,  farmers,  servants,  and  workmen;  and 
also  that  the  said  company  should  make  and  construct  the  said  bridge  in 
such  a  situation  as  should  be  determined  on  by  the  plaintiffs,  their  heirs  and 
^assigns,  or  by  the  said  George  Rashleigh  alone,  his  appointees,  r-i^oyr 
heirs,  and  assigns,  such  determination  to  be  signified  by  the  plain-  '- 
tiffs,  their  heirs  or  assigns,  or  by  the  plaintiff  George  Rashleigh,  his 
appointees,  heirs,  or  assigns  only,  by  some  writing  under  their  or  his 
hands  or  hand ;  and  that  the  defendants  should  complete  the  said  bridge 
within  three  calendar  months  next  after  the  permanent  rails  of  the  said 
intended  railway  should  have  been  laid  down,  and  within  a  reasonable 
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time  after  the  making  of  the  said  coyenants  by  the  defendants  as  afore- 
said ;  and,  further,  that  the  said  company  should,  within  such  reasonable 
time  after  the  making  of  the  said  covenants  by  the  defendants  as  afore- 
said, at  their  own  costs  and  charges  make  good  and  perfect  the  banks 
of  the  said  intended  new  course  of  the  said  river  Beult,  and  should  and 
would,  as  soon  as  the  same  should  have  been  so  made  good  and  perfected, 
and  the  said  railway  should  have  been  completed  and  within  a  reasonable 
time  after  the  making  of  the  said  covenants  by  the  defendants  as  aforesaid, 
at  their  own  costs,  charges,  and  expenses,  re-convey  to  the  plaintiff  George 
Bashleigh,  his  heirs  or  assigns,  and  without  requiring  any  consideration 
for  such  re-conveyance,  the  slip  of  land  on  the  south  side  of  the  said 
railway,  which  should  form  the  new  course  of  the  said  river  Beult  through 
the  lands  of  the  plaintiff  George  Bashleigh,  after  the  same  should  have 
been  so  diverted  as  aforesaid,  and  should  and  would,  when  and  as  soon 
as  the  said  intended  new  course  of  the  river  should  have  been  completed, 
and  within  a  reasonable  time  after  the  making  of  the  said  covenants  by 
the  defendants  as  aforesaid,  fill  up  and  level  the  said  existing  course  of 
the  said  river,  so  far  as  the  stream  thereof  should  have  been  so  diverted 
as  aforesaid,  prout  patet^  &c. :  Averment,  that,  although  a  reasonable 
time  for  the  completion  of  the  said  intended  new  course  of  the  river,  and 
for  the  making  and  construction  and  completion  of  the  said  bridge  or 
*6181  **'^^^^*y  ^^®^  *^®  ^^^^  intended  new  course  of  the  said  river 
-^  Beult,  had  elapsed  long  before  the  commencement  of  this  suit, — 
and  although  the  said  permanent  rails  of  the  said  then  intended  railway 
had  been  laid  down  for  a  long  period  of  time,  to  wit,  eight  years,  and 
more  than  three  calendar  months  before  the  commencement  of  this  suit, — 
and  although  a  reasonable  time  for  the  perfecting  of  the  banks  of  the  said 
intended  new  course  of  the  said  river  Beult,  and  for  diverting  the  stream 
of  the  said  river  into  the  said  new  course,  and  for  the  re-conveying  of 
the  said  new  course  of  the  said  river  to  the  plaintiff  George  Bashleigh^ 
his  heirs  and  assigns,  and  for  the  filling  up  and  levelling  of  the  said 
then-existing  course  of  the  said  river  Beult,  had  elapsed  long  before  the 
commencement  of  this  suit,  and  the  said  George  Bashleigh  had  been  at 
all  times  since  the  completion  of  the  said  railway  ready  to  accept  such 
re-conveyance,  of  which  the  defendants  had  always  had  notice, — never- 
theless, the  defendants,  not  regarding  their  said  covenants  in  that  behalf, 
did  not  nor  would,  within  a  reasonable  time  after  the  making  of  the 
said  covenants  by  the  defendants  as  aforesaid,  make  or  cut  the  said  new 
course  for  the  said  river  Beult ;  and,  on  the  contrary  thereof,  for  divers 
long  and  unreasonable  spaces  of  time,  to  wit,  for  the  space  of  ten  years 
after  the  making  of  the  said  covenants  by  the  defendants  as  aforesaid, 
to  wit,  from  the  time  of  the  making  of  the  said  covenants  hitherto, 
neglected  and  refused  so  to  do ;  nor  did  they,  within  a  reasonable  time 
after  the  making  of  the  said  covenants  by  the  defendants  as  aforesaid, 
divert  the  stream  of  the  said  river  Beult  into  the  said  intended  new  course 
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for  the  same,  but,  during  divers  long  and  unreasonable  spaces  of  time,  to 
wit,  the  space  of  ten  years  from  the  time  of  the  making  of  the  said  cove- 
nants by  the  defendants  as  aforesaid,  to  wit,  from  the  time  of  the  making 
of  the  said  covenants  hitherto,  neglected  and  refused  so  to  do ;  nor  did  they 
*nor  would  they,  within  any  such  reasonable  time  as  aforesaid,  con-  ^^^^  ^ 
struct  or  make  any  bridge  or  archway  over  the  said  intended  new  '- 
course  of  the  said  river  Beult,  on  the  south  side  of  the  said  railway, 
and,  during  divers  long  and  unreasonable  spaces  of  time,  to  wit,  for  the 
space  of  ten  years  after  the  making  of  the  said  covenants  by  the  de- 
fendants as  aforesaid,  to  wit,  from  the  time  of  the  making  of  the  said 
covenants  hitherto,  neglected  and  refused  so  to  do :  and  although  plain- 
tiffs, and  the  said  plaintiff  George  Bashleigh,  since  the  making  of  the  last- 
mentioned  indenture,  had  been  at  all  times  ready  to  signify  to  the  de- 
fendants, in  writing  under  their  hands,  a  proper  situation  for  the  said 
bridge,  nevertheless,  by  reason  of  the  defendants'  having,  during  such 
long  and  unreasonable  time  as  aforesaid,  neglected  to  make  or  cut  the 
said  new  course  for  the  said  river  Beult,  the  plaintiffs  and  the  said  plain- 
tiff George  Bashleigh  had  been  always  from  the  time  of  the  making  of 
the  said  covenants  by  the  defendants  as  aforesaid  hitherto,  prevented 
from  pointing  out,  and  rendered  wholly  unable  to  point  out,  any  situa- 
tion for  the  construction  and  erection  of  the  said  bridge,  and  the  same 
was  not,  within  a  reasonable  time  after  the  making  of  the  said  cove- 
nants by  the  defendants  as  aforesaid,  completed  by  the  defendants,  but 
had,  during  divers  long  and  unreasonable  spaces  of  time,  to  wit,  for  the 
space  of  ten  years  after  the  making  of  the  said  covenants  by  the  de- 
fendants as  aforesaid,  to  wit,  from  the  time  of  the  making  of  the  said 
covenants  hitherto,  remained  uncompleted  and  unbuilt;  nor  did  nor 
would  the  defendants,  within  a  reasonable  time  after  the  making  of  the 
said  covenants  by  the  defendants  as  aforesaid,  make  or  perfect  the  banks 
of  the  said  intended  new  course  of  the  said  river  Beult ;  but,  on  the 
contrary  thereof,  during  divers  long  and  unreasonable  spaces  of  time, 
to  wit,  the  space  of  ten  years  from  the  time  of  the  making  of  the  r«/*nA 
♦said  covenants  by  the  defendants  as  aforesaid,  to  wit,  from  the  ^ 
time  of  the  making  of  the  said  covenants  hitherto,  neglected  and  refused 
so  to  do ;  nor  did  they,  although  they  were  thereunto,  afterwards,  and 
after  the  expiration  of  a  reasonable  time  after  the  making  of  the  said 
covenants  by  the  defendants  as  aforesaid,  duly  requested  by  the  plain- 
tiffs and  the  plaintiff  George  Bashleigh,  within  any  reasonable  time 
after  the  making  of  the  said  covenants  by  the  defendants  as  aforesaid, 
re-convey  to  the  plaintiff  George  Bashleigh  the  said  slip  of  land  on  the 
south  side  of  the  railway,  forming  the  new  course  of  the  said  river 
Beult,  with  the  waters  of  the  said  river  duly  diverted  into  the  said  new 
course,  but,  on  the  contrary  thereof,  during  divers  long  and  unreasona- 
ble spaces  of  time,  to  wit,  for  the  space  of  ten  years  from  the  time  of 
the  making  of  the  said  covenants  by  the  defendants  as  aforesaid,  to  wit, 
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from  the  time  of  the  making  of  the  said  coYenants  hitherto,  neglected 
and  refused  to  re-convey  the  said  slip  of  land  to  the  plaintiff  George 
Bashleighy  with  the  waters  of  the  said  river  duly  diverted  into  the  said 
new  course ;  and,  although  the  stream  of  the  said  river  should  have  been 
diverted  from  a  large  space  of  ground,  to  wit,  two  acres  of  the  old  course 
of  the  said  river,  yet  the  defendants  did  not  nor  would,  within  a  rea- 
sonable time  after  the  making  of  the  said  covenants  by  the  defendants 
as  aforesaid,  but,  on  the  contrary  thereof,  during  divers  long  and  unrea- 
sonable spaces  of  time,  to  wit,  the  space  of  ten  years  after  the  making 
of  the  said  covenants  by  the  defendants  as  aforesaid,  to  wit,  from  the 
time  of  the  making  of  the  said  covenants  hitherto,  neglected  and  refused 
to,  fill  up  and  level  the  existing  course  of  the  said  river  Beult,  so  far  as 
the  stream  thereof  should  and  ought  to  have  been  so  diverted  as  afore- 
said; whereby  the  plaintiffs,  during  all  such  long  and  unreasonable 
spaces  of  time  as  aforesaid,  '''to  wit,  the  space  of  ten  years,  had 
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been  deprived  of  the  use,  possession,  and  enjoyment  of  the  said 


land  from  whence  the  river  should  have  been  so  diverted  as  aforesaid, 
and  during  all  such  long  and  unreasonable  spaces  of  time  as  aforesaid, 
to  wit,  the  space  of  ten  years,  had  been  prevented  by  the  continuance 
of  the  waters  of  the  said  river  in  the  said  old  course,  from  having  any 
convenient  access  for  themselves,  their  tenants  and  servants,  to,  or  any 
such  full  and  ample  enjoyment  of,  certain  lands  of  the  plaintiffs  adjoin- 
ing thereto,  and  lying  between  the  said  old  course  of  the  river  and  the 
said  railway,  as  they  otherwise  would  have  had  during  all  such  periods 
as  aforesaid ;  and,  by  reason  that  the  waters  of  the  said  river,  and  the 
floods  thereof,  had  been,  during  all  such  period*}  as  aforesaid,  to  wit,  for 
the  space  of  ten  years,  hindered  and  prevented  from  running  and  flow- 
ing away  in  and  along  the  said  intended  and  proposed  new  course  of  the 
said  river,  and,  on  the  contrary  thereof,  had,  during  all  such  periods  as 
aforesaid,  been  penned  back  and  prevented  from  running  and  flowing 
away  from  the  lands  of  the  plaintiffs  so  easily  and  rapidly  as  they  would 
have  done  through  the  said  intended  new  course  of  the  said  river,  oa 
the  1st  of  November,  1842,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  commencement  of  this  suit,  divers  floods 
and  large  quantities  of  water  ran  and  flowed  from  and  out  of,  and  over 
the  banks  of,  the  said  river,  and  out  of  its  usual  and  proper  course  and 
channel,  into,  upon,  and  about  the  farm-houses,  farm-buildings,  out- 
buildings, barns,  farm-yards,  stables,  orchards,  and  closes  of  land  of 
the  plaintiffs,  and  inundated,  saturated,  and  overflowed  the  same,  where- 
by the  said  farm-houses,  farm-buildings,  &c.,  had  become,  and  were, 
greatly  deteriorated,  and  rendered  of  less  value  to  the  plaintiffs,  and 
the  grass  and  herbage  and  the  soil  of  the  said  closes,  had  become  and 
were  greatly  deteriorated  and  injured,  &c. 
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♦The  defendants  craved  oyer  of  the  indenture  secondly  above 
mentioned,  and  demurred  generally  to  the  declaration.     The 


10  COMMON  BENCH.    (1  J.  SCOTT.)  622 

deed,  as  set  out  on  oyer,  was  as  follows : — <<  This  indenture,  made  the 
2d  of  March,  1841,  between  The  South  Eastern  Railway  Company  of 
tike  one  part,  the  Be?.  George  Bashleigh,  of,  &c.,  and  William  Two- 
penny, of,  &c.,  of  the  other  part :  Whereas,  by  an  indenture  bearing 
even  date  with  these  presents,  and  made  between  the  said  George  Rash* 
leigh  and  William  Twopenny  of  the  first  part,  Francis  Rashleigh  of  the 
second  part,  the  said  George  Rashleigh  of  the  third  part,  and  the  said 
South  Eastern  Railway  Company  of  the  fourth  part,  in  consideration  of 
tiie  sum  of  8822.  paid  by  the  said  company  to  the  said  George  Rash- 
leigh, all  those  several  pieces  or  parcels  of  land  described,  &c.,  have 
been  respectively  conveyed  and  assured  unto  and  to  the  use  of  the  said 
company,  their  successors  and  assigns :  And  whereas,  upon  the  contract 
for  the  said  sale  to  the  said  company,  it  was  agreed  between  the  said 
parties  hereto  that  the  covenants  hereinafter  respectively  contained 
should  be  entered  into :  Now,  this  indenture  witnesseth,  that,  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the  .covenants 
respectively  hereinafter  contained  on  the  part  of  each  of  them  the  said 
George  Rashleigh  and  William  Twopenny,  they  the  said  company  do 
hereby,  for  themselves,  their  successors  and  assigns,  covenant,  promise, 
and  agree  with  and  to  the  said  George  Rashleigh  and  William  Two- 
penny, their  heirs  and  assigns,  and  also  as  separate  covenants  with  and 
to  the  said  George  Rashleigh,  bis  appointees,  heirs,  and  assigns,  in 
manner  following,  that  is  to  say,  that  they  the  said  company  shall,  at 
their  own  costs  and  expense,  make,  and  for  ever  hereafter  maintain,  one 
good,  substantial,  and  suflScient  communication,  with  proper,  safe,  and 
convenient  access  on  both  sides  for  ^wagons,  cattle,  and  drivers, 
across  the  said  railway,  by  a  crossing  on  the  level,  on  the  land 
comprised  in  and  conveyed  by  the  said  hereinbefore-recited  indenture, 
for  the  exclusive  use,  at  all  times  hereafter,  of  the  said  George  Rash- 
leigh and  William  Twopenny,  their  heirs  and  assigns,  and  of  the  said 
George  Rashleigh,  his  appointees,  heirs,  and  assigns,  and  their  and  his, 
and  every  of  their,  tenants,  farmers,  servants,  and  workmen,  and  that 
the  same  communication  shall  at  all  times  hereafter  be  opened  for  the 
use  of  the  said  George  Rashleigh  and  William  Twopenny,  their  heirs 
and  assigns,  and  the  said  George  Rashleigh,  his  appointees,  heirs,  and 
assigns,  and  their  and  his,  and  every  of  their,  tenants,  farmers,  servants, 
and  workmen,  as  they  or  he,  or  any  of  them,  shall  require :  And  also 
that  the  said  company  shall,  at  their  own  costs  and  expense,  make  a 
good  and  sufficient  bridge  or  archway  of  brick  or  stone,  of  sufficient 
width  for  wagons,  across  the  intended  new  course  of  the  river  Beult,  on 
the  south  side  of  the  said  railway,  for  the  exclusive  use  of  the  said 
George  Rashleigh  and  William  Twopenny,  their  heirs  and  assigns,  and 
the  said  George  Rashleigh,  his  appointees,  heirs,  and  assigns,  and  their 
and  his,  and  every  of  their,  tenants,  farmers,  servants,  and  workmen : 
And  also  that  the  said  company  shall  make  and  construct  the  said  com- 
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munication  across  the  said  intended  railway,  and  the  said  bridge, 
respectively,  in  such  situations  as  shall  be  determined  on  by  the  said 
George  Rashleigh  and  William  Twopenny,  their  heirs  or  assigns,  or  by. 
the  said  George  Rashleigh  alone,  his  appointees,  heirs,  or  assigns, — such 
determination  to  be  signified  by  the  said  George  Rashleigh  and  William 
Twopenny,  their  heirs  or  assigns,  or  by  the  said  George  Rashleigh,  his 
appointees,  heirs,  or  assigns  only,  by  some  writing  under  their  or  his 
hands  or  hand ;  and  that  the  said  company  shall  complete  the  same 
*fi9a.l  communication  and  bridge  *respectively  within  three  calendar 
-^  months  next  after  the  permanent  rails  of  the  said  intended  rail- 
way shall  be  laid  down :  And  further,  that  they  the  said  company  shall, 
at  their  own  costs,  make  good  and  perfect  the  banks  of  the  intended  new 
course  of  the  said  river  Beult,  and  shall  and  will,  so  soon  as  the  same 
shall  be  so  made  good  and  perfected,  and  the  said  railway  shall  be 
completed,  at  their  own  costs,  charges,  and  expenses,  reconvey  to  the 
said  George  Rashleigh,  his  heirs  or  assigns,  and  without  requiring  any 
consideration  for  such  reconveyance,  the  slip  of  land  on  the  south  side 
of  the  said  railway  which  shall  form  the  new  course  of  the  said  river 
Beult  through  the  lands  of  the  said  George  Rashleigh,  after  the  same 
shall  have  been  so  diverted  as  aforesaid ;  and  will,  when  and  so  soon  as 
the  intended  new  course  of  the  said  river  shall  be  completed,  fill  up  and 
level  the  present  course  of  the  said  river  so  far  as  the  stream  thereof 
shall  be  so  diverted  as  aforesaid;  and  shall,  during  the  progress  of 
their  works,  well  and  sufficiently  fence  off  the  line  of  the  said  railway 
and  diversion  of  the  river  from  the  other  lands  belonging  to  the  said 
George  Rashleigh  and  William  Twopenny,  or  to  the  said  George  Rash- 
leigh alone,  not  purchased  by  the  said  railway  company ;  and  shall  and 
will,  during  the  progress  of  the  said  works,  provide  for  the  said  George 
Rashleigh  and  William  Twopenny,  their  heirs  and  assigns,  and  the  said 
George  Rashleigh,  his  appointees,  heirs,  and  assigns,  and  their  and  his, 
and  every  of  their,  tenants,  farmers,  servants,  and  workmen,  proper  and 
sufficient  accommodation,  across  the  said  works,  between  the  lands  of 
the  said  George  Rashleigh  and  William  Twopenny,  or  the  said  George 
Rashleigh  alone,  on  each  side  of  the  said  works :  And  this  indenture 
further  witnesseth,  that,  in  further  pursuance  of  the  said  recited  agree- 
i^ncyr-^  ment,  and  in  consideration  of  the  covenants  *hereinbefore  con- 
-*  tained  on  the  part  of  the  said  company,  the  said  George  Rash- 
leigh doth  hereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant  and  agree  with  the  said  company,  their  successors  and  assigns, 
that  they  the  said  company,  their  successors  or  assigns,  shall  not  at  any 
time  hereafter  be  required  to  make  any  other  communication  over,  under, 
or  across  the  said  railway,  on  the  said  lands  comprised  in  the  said  here- 
inbefore-recited indenture,  or  any  part  thereof,  except  such  as  are  here- 
inbefore agreed  to  be  made.  In  witness,  &c." 
The  plaintiffs  joined  in  demurrer. 
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Channelly  Serjt.  (with  whom  was  Willes\  in  support  of  the  de- 
xnurrer.(a) — The  question  raised  by  this  demurrer,  is,  whether  the  legal 
effect  of  the  deed  is  well  stated  in  the  declaration.  On  the  part  of  the 
defendants,  it  is  submitted,  that  their  covenant  to  build  a  bridge  was 
only  to  come  into  operation  if  they  found  it  necessary  to  divert  the 
course  of  the  river  Beult.  On  the  other  hand  it  is  insisted  that  the 
defendants  were  bound  at  all  events  to  divert  the  stream  and  to  build 
the  bridge.  There  will  be  no  dispute  as  to  the  general  rule  of  law 
which  governs  the  construction  of  covenants.  In  Bac.  Abr.  Covenant 
(A),  it  is  said :  <«  The  law  does  not  seem  to  have  appropriated  any  set 
form  of  words  which  are  absolutely  necessary  to  be  made  use  of  in  cre- 
ating a  covenant :  and  therefore  it  seems  that  any  words  will  be  effectual 
for  that  purpose,  which  show  the  parties'  concurrence  to  the  performance 
of  a  future  act ;  as,  if  lessee  '''for  years  covenants  to  repair,  &c.,  r^i^/^og 
provided  alway%^  and  it  is  agreed^  that  the  lessor  shall  find  great  ^ 
timber^  &c.,  this  makes  a  covenant  on  the  part  of  the  lessor  to  find  great 
timber,  by  the  word  agreed;  and  it  shall  not  be  a  qualification  of  the 
covenant  of  the  lessee."  To  constitute  a  covenant,  however,  the  words 
must  be  such  as  to  create  a  contract  of  some  sort  between  the  parties. 
The  case  which  approaches  the  nearest  to  this  probably  is  that  put  in 
Com.  Dig.  Covenant  (A.  2),  where  it  is  said,  that  <<  any  words  in  a  deed, 
which  show  an  agreement  to  do  a  thing,  make  a  covenant ;  as  if  it  be 
'  agreed,  by  articles  between  A.  and  B.,  that  stock  shall  be  in  the  hands 
of  B.  until  a  jointure  be  made,  B.  solvendo  proinde  the  interests  to  A., 
covenant  lies  against  B.  for  the  interest :"  for  which  passage  Comyns 
refers  to  Bolle  Abr.  Covenant  (0),  pi.  7.  So,  in  HoUis  v.  Oarr,  2  Mod. 
86,  it  was  held,  that  articles  of  agreement  reciting  an  intended  marriage, 
covenanting  to  settle  a  jointure,  in  consideration  of  a  marriage  portion, 
and  concluding  thus, — <<  and  it  is  hereby  agreed  that  a  fine  shall  be 
levied,  to  secure  the  payment  of  the  said  portion,"  amount  to  a  covenant 
to  levy  the  fine.  The  defendants  were  empowered  by  the  act  of  parlia- 
ment to  take  certain  land  for  the  formation  of  the  railway :  and  they 
covenanted  with  the  plaintiffs  to  do  certain  thing!, — ^amongst  others,  to 
build  a  bridge  for  the  accommodation  of  the  plaintiffs,  their  tenants 
and  servants,  if  they  should  find  it  necessary  to  divert  the  stream  of  the 
river  Beult.  But  there  is  no  covenant,  either  express  or  implied,  that 
the  stream  shall  be  diverted ;  consequently,  the  covenants  to  build  the 
bridge,  and  to  do  the  other  acts  which  were  contingent  upon  the  diver- 
sion of  the  stream,  become  inoperative. 

Ogle,  contri. — The  defendants  have  clearly  incurred  the  legal  liability 

(a)  The  grounds  of  demurrer  noted  in  the  margin  of  the  domnrrer-book,  were, — ''that  the 
gaid  indenture  declared  on,  and  aa  set  out  on  oyer,  contains  no  covenant  by  the  company  to  divert 
the  river  Beult;  and  that  the  covenants  contained  in  the  indenture  are  conditional  upon  the 
said  river  being  diverted  j  and,  inasmuch  as  it  appears  that  the  said  river  has  not  been  diverted, 
the  said  covenants  have  not  become  absolute,  and  the  said  company  are  not  liable  for  the  non- 
performance of  the  same." 
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^^07-1  stated  in  the  declaration.  The  deed  '^'amounts  to  a  covenant  on 
^  their  part  that  thej  "will  do  the  acts  the  omission  to  do  which  is 
charged  against  them.  The  deed  shows  that  it  was  the  intention  of  the 
parties  that  the  course  of  the  Beult  should  be  diverted ;  and  this  was 
for  the  benefit  of  the  defendants.  [Maule,  J. — ^Which  distinguishes 
this  from  the  case  of  HoUis  v.  Can* ;  for,  there,  the  fine  was  to  be  levied 
for  the  benefit  of  the  conusee,  the  person  to  whom  the  land  was  to  be 
conveyed.  Suppose,  here,  the  company  do  not  wish  to  divert  the  stream 
at  all :  all  that  was  meant  to  be  done  by  that  covenant  is  effected.] 
There  is  a  clear  covenant  that  the  company  will  divert  the  stream  and 
build  the  bridge.  In  Bigby  v.  The  Great  Western  Railway  Company, 
14  M.  &  W.  811,t  in  covenant,  the  declaration  alleged  that  the  defend- 
ants. The  Great  Western  Railway  Company,  demised  to  the  plaintiffs 
certain  refreshment-rooms  at  Swindon  for  ninety-nine  years,  at  the  an- 
nual rent  of  Id. ;  that  the  plaintiffs  covenanted  {inter  alia)  to  keep  the 
premises  in  repair,  and  not  to  carry  on  there  any  other  business  than 
that  of  the  refreshment-rooms ;  and  that  the  defendants  covenanted  with 
the  plaintiffs,  that,  in  case  the  Swindon  station  should  be  disused  as  the 
regular  and  general  place  of  stoppage  for  refreshment  of  passengers, 
they  would  purchase  the  buildings  of  the  plaintiffs,  on  the  terms  therein 
mentioned ;  that  it  was  by  the  said  indenture  declared  to  be  the  intentian 
of  the  defendants,  and  the  understanding  of  the  plaintiffs,  that,  in  con- 
sequence of  the  outlay  to  be  incurred  by  the  plaintiffs  in  erecting  the 
refreshment-rooms,  the  defendants  should  give  every  facility  to  the 
plaintiffs  for  enabling  them  to  obtain  an  adequate  return  by  the  profits 
of  the  rooms;  and  that  all  trains  carrying  passengers,  not  goods  trains 
or  trains  to  be  sent  express  or  for  special  purposes,  which  should  pass 
the  Swindon  station,  should,  save  in  case  of  emergency  or  unusual  delay 
*62fil  *™^°8  ^^^™  accident,  stop  *there  for  refreshment  of  passengers 
-^  for  a  reasonable  period  of  about  t.en  minutes ;  and  that  the  de- 
fendants covenanted  with  the  plaintiffs  not  to  do  any  act  which  ahotdd 
have  an  effect  contrary  to  the  above  intention.  The  breach  alleged,  was> 
that  the  defendants,  whilst  the  Swindon  station  was  used  as  the  regular 
and  general  place  of  stoppage  for  the  refreshment  of  passengers,  did 
divers  acts  which  had  an  effect  and  were  contrary  to  the  intention  of  the 
defendants  in  the  said  indenture,  that  is  to  say,  they  caused  divers  trains 
containing  passengers,  not  being  trains  sent  express,  &;c.,  to  pass  the  Swin- 
don station  without  stopping  there  for  refreshment  of  the  passengers  for  a 
reasonable  period  of  ten  minutes ;  and  the  defendants  caused  several  trains 
to  stop,  and  the  same  did  stop,  at  Swindon,  for  a  short  and  unreasonable 
time,  to  wit,  for  one  minute,  and  no  more, — the  said  period  of  time  not 
being  sufficient  to  enable  the  said  passengers  to  obtain  refreshment.  The 
defendants  set  out  the  deed  on  oyer,  which  corresponded  with  the  state- 
ment of  it  in  the  declaration,  except  that  the  terms  of  the  covenant  de- 
clared on  were,  that  the  defendants  engaged  not  to  do  any  act  which 
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flhould  haye  an  effect  contrary  to  the  above  intention.  It  was  held,  on  de- 
mnrrer,  that  this  amounted  to  a  covenant  on  the  part  of  the  company  not 
to  do  any  act  to  prevent  the  trains  from  stopping  at  Swindon,  so  long  as  it 
was  used  as  the  regular  refreshment  station ;  and  that  a  good  breach  of 
that  covenant  was  alleged  in  the  declaration.  Parke,  B.,  there  says : 
«  The  deed,  no  doubt,  is  inartificially  drawn.  It  is  declared  to  be  the  inten- 
tion of  the  defendants,  and  the  understanding  of  the  plaintiffs,  that  <in 
consequence  of  the  outlay  to  be  incurred  by  them  in  erecting  the  refresh- 
ment-rooms at  Swindon,  &;c.,  the  defendants  should  give  every  facility  to 
the  plaintiffs  for  enabling  them  to  obtain  an  adequate  return,  by  means 
of  the  rents  and  profits  to  be  derived  from  the  said  refreshment-rooms ; 
*and  that  all  trains  carrying  passengers,  not  being  goods  trains 


or  trains  to  be  sent  express  or  for  special  purpk^aes,  and  except 
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trains  not  under  the  control  of  the  defendants,  which  should  pass  the 
Swindon  station,  either  up  or  down,  should,  save  in  the  case  of  emer- 
gency or  unusual  delay  arising  from  accidents,  stop  there  for  refresh- 
ment of  passengers  for  a  reasonable  period  of  about  ten  minutes.'  If 
there  had  been  no  other  words  than  these,  it  might  have  been  doubtful 
whether  this  was  anything  more  than  a  declaration  of  intention  on  the 
part  of  the  company  that  celrtain  things  should  be  done ;  although,  in 
some  cases,  a  declaration  of  intention  is  quite  enough  to  create  a  cove- 
nant :  there  are  cases  in  the  books,  of  a  declaration  of  an  intention  to 
levy  a  fine,  which  is  said  to  amount  to  a  covenant  to  levy  a  fine.  But 
this  particular  part  of  the  indenture  does  not  stop  here ;  there  is  an 
express  engagement  on  the  part  of  the  company  to  do  something;  they 
<  engage*  (which  has  the  same  force  as  the  word  <  covenant')  <  not  to  do 
anything  which  shall  have  an  effect  contrary  to  the  above  intention ;' 
that  is,  they  are  not  to  do  anything  which  shall  have  the  effect  of  causing 
the  trains  carrying  passengers  not  to  stop  at  Swindon  for  a  reasonable 
period  for  refreshment."  [Maule,  J. — There  could  not  be  much  diffi- 
culty in  deciding  that  <<  engage"  means  the  same  thing  as  <<  covenant." 
But  I  find  no  such  word  here.]  The  defendants  impliedly  covenant, — 
taking  the  whole  deed  together, — ^to  make  a  new  cut,  and  to  divert  the 
stream  of  the  river  Beult ;  and  they  ezpreaaly  covenant  to  erect  a  bridge 
over  the  new  cut,  to  perfect  the  banks  thereof,  to  reconvey  to  the  plain- 
tiff* George  Bashleigh  the  slip  of  land  forming  the  new  course  of  the 
river,  and  to  level  and  fill  up  the  existing  course. 

Channellj  Serjt.,  was  heard  in  reply.  Our.  adv.  vtiU. 

*Maulb,  J.,  now  delivered  the  judgment  of  the  court.  r*fi^O 

This  was  an  action  of  covenant  on  an  indenture  of  the  2d  of  ^ 
March,  1841,  between  the  plaintiffs  and  the  defendants. 

The  declaration  recited  a  deed  of  conveyance  of  the  same  date,  where-* 
by  two  pieces  of  land  were  conveyed  to  the  defendants,  subject  to  the 
performance  by  the  defendants  of  certain  agreements  therein  recited, 
and  which  are  to  the  eflfect  of  the  covenants  contained  in  the  indenture 
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afterwards  set  out  on  oyer  by  the  defendants.  In  this  deed  of  convey* 
ance,  the  piece  of  land  principally  in  question  is  described  as  <<  a  slip 
of  land  then  being  intended  to  be  formed  into  a  new  course  for  the  river 
Beult."  The  declaration  then  made  profert  of  the  deed  of  covenant  de- 
clared on,  and  stated  that  the  defendants  thereby  covenanted  with  the 
plaintiffs,  that  they,  the  defendants,  should  and  would,  within  a  reason- 
able time,  <<  at  their  own  costs  and  expense,  make  and  cut  the  said  in* 
tended  new  course  for  the  said  river  Beult,  and  also,  within  such  like 
reasonable  time  as  aforesaid,  divert  the  stream  of  the  said  river  Beult 
into  the  said  intended  new  course  for  the  same."  The  declaration  went 
on  to  state  a  covenant  to  make  a  bridge  over  the  intended  new  cut,  for 
the  use  of  the  plaintiff,  within  three  calendar  months  after  the  perma* 
nent  rails  of  the  said  intended  railway  should  have  been  laid  down ;  and 
also  a  covenant  to  make  good  the  banks  of  the  new  cut ;  and,  after  the 
same  should  have  been  so  made  good,  and  the  railway  completed,  to  re- 
convey  to  the  plaintiff  George  Bashleigh  the  slip  of  land  which  should 
form  the  new  course  of  the  river  Beult ;  and  also  to  fill  up  and  level  the 
then  existing  course  of  the  river  Beult,  so  far  as  the  same  should  have 
been  diverted.  The  declaration  then  stated  breaches  of  covenant,  in 
not  making  a  new  cut,  in  not  diverting  the  stream  of  the  Beult,  in  not 
constructing  a  bridge  over  the  new  cut,  in  not  perfecting  the  banks  of 
♦6^11  *^®  ^^^  ^^*'  *^^  ^^^  re-conveying  to  the  plaintiff  George  Bash- 
^  leigh  the  slip  of  land,  <<  with  the  water  of  the  said  river  duly 
diverted  into  the  said  new  course,''  and  in  not  filling  up  the  existing 
course  of  the  Beult,  <<  so  far  as  the  stream  thereof  should  and  ought  to 
have  been  diverted  as  aforesaid." 

The  defendants,  after  craving  oyer  of  the  deed  of  covenant,  and  set- 
ting it  out  in  hose  verba^  demurred  generally  to  the  declaration. 

The  deed,  as  set  out  on  oyer,  does  not  in  express  terms  contain  any 
covenant  to  make  and  cut  the  new  course,  or  to  divert  the  stream  of  the 
river ;  but  it  does  contain  express  covenants  to  the  effect  of  all  the  other 
covenants  stated  in  the  declaration. 

The  question  raised  by  the  demurrer,  and  discussed  on  the  argument, 
is,  whether  the  declaration  shows  any  breach  of  any  covenant  which  is 
contained  in  the  deed  set  out  on  oyer.  The  matters  stated  in  the  decla- 
ration by  way  of  breach,  are, — ^first,  the  omission  to  make  a  new  cut, 
and  to  divert  the  stream  of  the  river,  which  the  plaintiff  contended  was 
a  breach  of  an  implied  covenant, — and,  secondly,  the  omission  to  make 
a  bridge  over  the  new  cut,  and  to  do  other  things,  which  it  was  said  were 
breaches  of  express  covenants.  But,  as  this  second  class  of  breaches 
consists  entirely  of  the  omission  to  do  things  which  are  incidental  to 
and  dependent  on  the  making  the  new  cut  and  the  diversion  of  the  stream, 
there  is  no  breach  of  covenant  in  not  doing  them,  unless  the  new  cut  has 
been  made,  and  the  stream  diverted;  or  unless  the  defendants  have 
covenanted  to  make  the  cut,  and  divert  the  stream,  and  have  failed  to 
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do  80.  The  declaration  does  not  show  that  the  cat  has  in  fact  been  made, 
or  the  stream  diverted ;  and  therefore  the  question  on  these  breacheSi 
as  well  as  on  the  first  mentioned^  is  that  which  alone  was  discussed 
on  the  argument,  that  is,  whether  the  deed,  as  set  out  by  the  *de-  rmf^on 
f endants,  does  contain  a  coyenant  to  make  the  new  cut  and  divert  '- 
the  stream.  No  such  covenant  is  contained  in  the  express  terms  of  the 
deed :  the  question,  therefore,  is,  whether  it  can  be  implied* 

It  was  rightly  conceded,  on  the  argument,  and  is  undoubted  law,  that 
no  particular  word,  or  form  of  words,  is  necessary  to  create  a  covenant ; 
but  that  any  words  are  sufficient  for  that  purpose,  which  show  an  inten- 
tion to  be  bound  by  the  deed  to  do  or  omit  that  which  is  the  subject  of 
the  covenant :  any  such  words  are  sufficient,  and  some  such  words  are 
necessary,  to  make  a  covenant.  It  was  argued,  in  the  present  case,  that 
the  several  covenants  by  which  the  defendants  bound  themselves  to  do 
certain  things  (as,  to  build  a  bridge  over  the  new  cut,  and  fill  up  the  old 
course  of  the  stream,  after  it  had  been  diverted,  and  to  re-convey  the 
alip  forming  the  new  course  of  the  river),  which  are  incidental  to,  or  to 
be  done  after,  the  new  cut  is  made,  and  the  stream  diverted,  being  in 
their  terms  absolute,  and  not  conditional  on  the  making  of  the  new  cut 
and  diversion  of  the  stream,  show  a  clear  intention  that  the  defendants 
meant  to  bind  themselves  to  do  that  principal  act  of  making  the  cut  and 
diverting  the  stream,  to  which  the  things  which  they  in  express  terms 
absolutely  covenanted  to  do,  were  incidental. 

But  we  think  that  such  an  intention  cannot  properly  be  inferred :  the 
true  inference,  as  it  appears  to  us,  is,  that  the  parties  to  the  deed  both 
of  them  expected  that  the  new  cut  would  be  made,  and  the  stream 
diverted,  and  entered  into  the  contract  in  question  under  that  expecta- 
tion,— treating  it  as  a  thing  that  was  certain  to  take  place,  and  providing 
for  that  event  only :  but  it  by  no  means  follows  from  this  state  of  things, 
that  the  parties  intended  that  the  defendants  should  bind  themselves  by 
the  deed  to  make  the  cut,  and  divert  the  stream,  any  more  than  a  cove- 
nant to  lay  down  the  permanent  rails,  '''or  to  complete  the  railway,  r^goo 
is  to  be  inferred  from  the  covenants  to  do  certain  things  after  '- 
those  events.  No  reason  has  been  suggested,  why,  if  the  defendants 
were  really  intended  to  be  bound  as  the  plaintiffs  contend,  in  a  deed  of 
which  the  sole  object  is  to  express  the  covenants  by  which  the  defend- 
ants were  to  be  bound  to  the  plaintiffs,  the  principal  thing  to  be  done  by 
the  defendants  should  be  left  to  Kni^lication,  and  the  incidental  matters 
minutely  provided  for. 

If  the  event  which  has  taken  place,  that  is,  the  abandonment  by  the 
defendants  of  their  intention  to  divert  the  stream,  had  been  contem- 
plated by  the  parties,  it  is  very  improbable  that  they  would  have  pro- 
vided for  it  by  a  covenant  compelling  the  defendants  to  do  that  which 
they  no  longer  considered  beneficial  or  proper  for  their  works.     Such  a 
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state  of  things  would  have  rather  been  the  subject  of  special  proyisions, 
for  the  benefit  of  the  plaintiffs,  applicable  to  it. 

Such  a  state  of  things,  it  appears  to  us,  was  either  not  contemplated 
at  all,  or,  if  contemplated,  was  thought  so  improbable  as  not  to  be  worth 
providing  for ;  the  parties  being  content,  in  such  an  event,  to  adjust 
their  rights  as  thej  might  be  able,  by  agreement,  or  to  leave  them  to  be 
arranged  by  a  competent  tribunal. 

As  it  appears  to  us,  for  these  reasons,  that  there  is  no  such  implied 
covenant  as  the  plaintiffs  contend  for,  and  therefore  no  cause  of  action 
shown  in  the  declaration,  there  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants,  (a) 

(a)  A  writ  of  error  was  brought  upon  this  jadgmenty  and  the  case  underwent  some  discussion 
in  the  Exchequer  Chamber :  but  ultimately  the  parties  agreed  to  refer  all  matters  in  difference 
between  them  to  an  arbitrator. 


*634}  *STEWART  v.  COLLINS.    Jan.  20. 

The  224th  section  of  the  bankrupt  law  consolidation  act,  12  k  13  Vict  c.  106,  makes  a  deed  of 
arrangement,  if  executed  by  or  on  behalf  of  tix-^evmiha  in  number  and  value  of  the  creditors 
of  the  trader,  under  certain  circumstances,  binding  on  the  whole  body : — Held,  that  a  plea 
setting  forth  a  deed  of  that  description,  and  stating  that  the  creditors  who  executed  it  were 

'  **more  than  nx-seventhSf  to  wit,  nine-tenths  in  number  and  yalue,"  was  sufficient^  on  special 
demurrer,  and  not  open  to  the  objection  of  argumentativeness  or  immateriality. 

This  was  an  action  of  debt,  for  goods  sold  and  delivered,  and  for 
money  found  due  upon  an  account  stated. 

The  defendant  pleaded, — first,  as  to  all  except  22Z.,  parcel,  &c.,  nun- 
quam  indebitatus, — secondly,  as  to  222.,  parcel,  &c.,  and  the  causes  of 
action  in  respect  thereof,  a  plea  to  the  further  maintenance  of  the  action 
similar  in  form  to  the  plea  in  Phillips  v.  Surridge,  9  Com.  B.,  1  L.  M.  & 
P.  458.  After  setting  out  a  deed  between  the  defendant  and  certain  of 
his  creditors,  whereby  the  latter  covenanted  and  agreed,  amongst  other 
things,  not  to  molest  or  sue  the  defendant  for  any  of  their  debts  until 
the  26th  of  February,  1852,  and  that,  in  case  they  did  so,  that  deed 
should  operate  as  a  release,  and  might  be  pleaded  in  bar  to  any  suit  for 
such  debts, — the  plea  stated,  that  the  said  indenture,  at  the  time  of  the 
making  thereof,  and  at  all  times,  was  a  deed  of  arrangement  between 
the  defendant  and  his  creditors,  within  the  meaning  of  the  12  &  13  Vict, 
c.  106,  and  that  the  creditors  by  whom  and  on  whose  behalf  the  same 
was  sealed  as  aforesaid,  were  more  than  Biz-seventhSf  to  wity  nine-tenths, 
in  number  and  value  of  the  creditors  of  the  defendant,  within  the  mean- 
ing of  the  said  statute,  whose  debts  amounted,  within  the  meaning  of 
the  said  statute,  to  the  sum  of  lOZ.  and  upwards,  accounting  every  cre- 
ditor as  a  creditor  in  value  in  respect  of  such  amount  only  as  upon  an 
account  fairly  stated,  after  allowing  the  value  of  mortgaged  property 
*6351  ^^^  other  such  available  ^securities  or  liens  from  the  defendant, 
^  appeared  to  be  the  balance  due  to  him ;  that  the  plaintiff  was,  at 
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the  time  of  the  making  of  the  indenture,  a  creditor  of  the  defendant  in 
respect  of  the  causes  of  action  in  the  introductory  part  of  the  plea  men- 
tioned, and  that  the  amount  in  the  introductory  part  of  the  plea  men- 
tioned was  then  a  debt  due  from  the  defendant  to  the  plaintiff,  within 
the  meaning  of  the  said  indenture ;  that,  after  the  sealing  of  the  said 
indenture  as  aforesaid,  the  plaintiff  had  notice  of  the  defendant's  sus- 
pension of  payment,  and  of  the  said  indenture,  and  was  requested  by 
the  defendant  to  sign  the  same  as  one  of  the  parties  of  the  third  part ; 
that  three  calendar  months  from  the  time  when  the  plaintiff  had  notice 
of  the  said  suspension,  and  of  the  said  indenture,  had  expired  since  the 
commencement  of  the  suit ;  that  the  defendant  had  in  all  respects  per- 
formed the  covenants  in  the  said  indenture  on  his  part  to  be  performed  ; 
that  the  trustees  appointed  in  and  by  the  said  indenture  bad  assented 
and  had  acted ;  that,  by  reason  of  the  premises,  and  by  force  of  the 
statute  aforesaid,  the  said  indenture,  after  the  commencement  of  the 
suit,  and  before  the  plea,  became  as  obligatory  on  the  plaintiff  as  if  he 
had  signed  the  same ;  that  the  time  limited  by  the  indenture  had  not 
elapsed ;  and  that,  by  reason  of  the  premises,  and  of  the  prosecution  of 
the  suit,  the  defendant  theretofore,  and  after  the  commencement  of  the 
action,  to  wit,  on,  &c.,  became  and  was  released  and  discharged  from 
the  said  causes  of  action  in  the  introductory  part  of  the  plea  mentioned, 
— verification  and  prayer  of  judgment. 

The  plaintiff  demurred  specially  to  the  second  plea,  assigning  for 
causes,  amongst  others,  that  the  plea  did  not  directly  allege  that  the 
deed  therein  mentioned  was  signed  or  executed  by  or  on  behalf  of  six- 
sevenths  in  number  and  value  of  the  defendant's  creditors  mentioned 
*in  that  plea,  within  the  meaning  of  sections  224  and  225  of  the  r-i^nnn 
12  k  13  Vict.  c.  106  ;(a)  and  that  the  plea  was  argumentative,  ^ 
and  tended  to  raise  an  immaterial  issue.     Joinder  in  demurrer. 

(a)  Section  224  enacts  "  that  eyery  deed  or  memorandum  of  arrangement  now  or  hereafter 
entered  into  between  any  snch  trader  and  his  creditors,  and  signed  by  or  on  behalf  of  six-sevenths 
in  number  and  ralne  of  those  creditors  whose  debts  amount  to  10^.  and  upwards,  touching  such 
trader's  liabilities,  and  his  release  therefrom,  and  the  distribution,  inspection,  conduct,  management, 
and  mode  of  winding  up  of  his  estate,  or  all  or  any  of  such  matters,  or  any  matters  having  refer- 
•nee  thereto,  shall  (subject  to  the  oonditions  hereinafter  mentioned)  be  as  effectual  and  obligatory 
in  all  respects  upon  all  the  creditors  who  shall  not  have  signed  such  deed  or  memorandum  of 
arrangement,  as  if  they  had  duly  signed  the  same ;  and  such  deed  or  memorandum,  when  so 
signed,  shall  not  be,  or  be  liable  to  be,  disturbed  or  impeached  by  reason  of  any  prior  or  subse- 
quent act  of  bankruptcy :  Provided  always,  that  every  creditor  shall  be  accounted  a  creditor  in 
value  in  respect  of  such  amount  only  as,  upon  an  account  fairly  stated,  after  allowing  the  value 
of  mortgaged  property,  and  other  such  available  securities  or  liens  from  such  trader,  shall  appear 
to  be  the  balance  due  to  him." 

And  s.  225  enacts  "  that  no  such  deed  or  memorandum  of  arrangement  shall  be  effectual  or 
obligatory  upon  any  creditor  who  shaU  not  have  signed  the  same,  until  after  the  expiration  of 
three  months(6)  from  the  time  at  which  such  creditor  shall  have  had  notice  from  such  trader  of 
his  suspension  of  payment,  and  of  such  deed  or  memorandum  of  arrangement,  unless  such 
trader  shall,  within  snch  time,  obtain  from  the  court  an  order  or  certificate  of  the  said  court, 
declaring  or  certifying  that  such  deed  or  memorandum  of  arrangement  has  been  duly  signed  by 
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*S.  Temple,  in  support  of  the  demurrer, — The  plea  sets  up,  in 


bar  of  the  further  maintenance  of  the  action,  a  deed  of  arrange-* 
ment,  under  the  224th  section  of  the  bankrupt  law  consolidation  act,  12  b 
13  Vict.  c.  106,  which,  under  certain  circumstances,  makes  a  deed  <<  signed 
by  or  on  behalf  of  six-sevenths  in  number  and  value  of  those  creditors 
whose  debts  amount  to  lOZ.  and  upwards/'  as  obligatory  upon  all  the 
creditors  who  shall  not  have  signed  such  deed,  as  if  they  had  signed  itr 
The  plea,  however,  does  not  in  direct  terms  allege  that  the  deed  waa 
signed  by  six-sevenths  in  number  and  value  of  the  defendant's  creditors ; 
but  merely  <<  that  the  creditors  by  whom  and  on  whose  behalf  the  same 
was  sealed  as  aforesaid,  were  more  than  six-sevenths,  to  wit,  nine-tenthsj 
in  number  and  value  of  the  creditors," — an  allegation  which  is  too  un- 
certain to  enable  the  plaintiff  to  take  an  issue  upon  it.  The  defendant 
was  bound  to  bring  himself  strictly  within  the  act.  [Maule,  J. — ^No 
doubt  the  direct  allegation  would  be,  that  six-sevenths  in  number  and 
value  had  executed  the  deed.  You  say  that  it  is  an  argumentative  way 
of  saying  that,  to  say  that  more  than  six-sevenths  executed  it.]  Pre- 
cisely so.  In  Burroughs  v.  Hodgson,  9  Ajd.  &  E.  499  (E.  C.  L.  R.  vol. 
36),  1  P.  &  D.  328,  it  was  held,  that,  where  a  eourt  of  requests  has 
exclusive  jurisdiction  of  debts  up  to  a  certain  amount,  the  plea  must 
state  in  terms  that  the  defendant  was  not  indebted  beyond  that  amount : 
it  was  not  sufficient  to  allege  that  he  was  not  indebted  in  beyond  a 
smaller  sum,  which  is  specified ;  for,  a  plea  must  be  so  shaped  that  the 
averments,  if  traversed,  will  be  material  and  conclusive,  whether  found 
for  the  plaintiff  or  defendant ;  and  that  averment  would  not  be  so,  if 
found  for  the  plaintiff.  In  delivering  the  judgment  of  the  court  in  that 
case,  Lord  Denmak  says :  <<  If  any  averment  at  all  as  to  the  amount  of 
"^6381  ^^^  ^^^^  ^^  necessary,  the  form  commonly  '^'used  is  clearly  the 
^  correct  ax^d  proper  one,  najm^ely,  that  the  defendant  was  not  in- 
debted to  the  plaintiff  <in  any  sums  of  money  amounting  to  40«.,'  or 
<  to  the  amount  of  408.'  On  such  an  averment  a  material  issue  might 
be  taken ;  and,  though  it  is  true,  that,  if  the  present  averment  be  tra- 
versed, and  found  for  the  defendant,  it  would  be  material  and  conclusive, 
yet,  if  found  for  the  plaintiff,  it  would  be  otherwise.  The  plaintiff, 
however,  is  entitled  to  have  the  plea  of  the  defendant  so  framed  as  that 
the  averments  in  it,  if  traversed,  will  be  material  and  conclusive,  which- 
ever way  they  may  be  found ;  and  their  not  being  so  framed  is  a  good 
ground  of  demurrer."  That  case  was  acted  upon  in  Parker  v.  Gill,  5 
D.  &  L.  21.  There,  to  an  action  on  an  attorney's  bill,  the  defendant 
pleaded,  that  the  plaintiff  did  not  deliver,  <<  one  month"  before  bringing 

or  on  behalf  of  snoh  majority  of  the  creditors  as  aforesaid ;  and  it  shall  be  lawful  for  the  court 
within  the  district  of  which  the  trader  shall  have  resided  or  carried  on  business  for  six  months 
next  immediately  preceding  his  suspension  of  payment^  to  make  such  order  or  certificate,  on  the 
petition  of  any  such  trader,  and  to  exercise  jurisdiction  in  and  over  the  matten  of  any  such  appli> 
cation;  and  no  creditor  who  shall  not  haye  had  fourteen  days'  notice  of  any  intended  application 
for  such  order  or  oertifloate  as  aforesaid  ifaaU  be  bound  thereby." 
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the  action,  a  signed  bill  of  his  fees,  <<  pursuant  to  the  statute  in  such 
case  made,"  «  contrary  to  the  form  of  the  said  statute :"  the  6  &  7  Vict. 
c.  73,  s.  37,  requires  a  bill  to  be  delivered  «  one  month"  before  bringing 
an  action ;  and  by  the  interpretation  clause  « month"  is  declared  to 
mean  « calendar  month :"  it  was  held,  on  special  demurrer,  that  the 
word  <<  montJi"  in  the  plea  must  be  taken  to  mean  <Uunar  month ;"  that 
the  words  «<  pursuant  to  the  statute,"  &c.,  would  not  enable  the  court  to 
construe  it  as  <<  calendar  month ;"  and  that,  as  the  act  required  a  delivery 
a  «  calendar  month"  before  the  action,  the  plea  was  bad,  as  tendering 
an  inconclusive  and  immaterial  issue.  [Williams,  J. — ^If  the  plea 
alleged  that  six-sevenths  of  the  creditors  signed  the  deed,  and  the  de- 
fendant proved  that  it  was  executed  by  more  than  that  number,  would 
not  the  plea  be  proved  ?  Maulb,  J. — To  say  that  a  man  is  not  alive, 
is  perhaps  an  argumentative  way  of  saying  that  he  is  dead.  Is  not  this 
substantially  an  allegation  that  six-sevenths  in  number  and  ''^alue  r^gog 
of  the  creditors  did  execute  the  deed  ?]  The  question  is,  whether  *- 
it  is  so  alleged  as  to  permit  of  its  being  traversed  by  a  simple  negation. 
Suppose  the  plea  had  alleged  that  all  the  creditors  had  signed,  it  clearly 
would  not  be  a  good  traverse  to  say  that  six-sevenths  had  not  signed. 
If  the  plaintiff  were  to  traverse  that  the  creditors  who  signed  were 
nine-tenths  in  number  and  value,  the  issue  raised  would  be  an  immaterial 
one ;  for,  though  the  defendant  should  fail  to  prove  that  nine-tenths  had 
signed,  it  would  not  follow  that  six-sevenths  had  not.  And,  on  the  other 
hand,  if  the  plaintiff  were  to  reply  that  the  creditors  who  signed  were 
not  six-sevenths  in  number  and  value,  inasmuch  as  the  plea  does  not 
allege  that  they  were,  the  replication  must  conclude  with  a  verifica- 
tion,— ^and  so  the  burthen  of  proof  would  be  improperly  cast  upon  the 
plaintiff. 

jBaK  (with  whom  was  ByleSj  Serjt.),  contri. — This  form  of  plea  under- 
went very  strict  scrutiny  in  the  case  of  Phillips  v,  Surridge,  9  Com.  B., 
1  L.  M.  &  P.  458,  and  this  point  was  not  suggested.  [Jbrvis,  C.  J. — 
The  whole  court  seem  to  treat  the  plea  as  a  very  indifferent  one.]  The 
statute  requires,  that,  to  bind  the  general  body  of  creditors,  the  deed 
of  arrangement  shall  be  signed  by  six-sevenths  in  number  and  value: 
the  plea  states  that  more  than  that  number  signed  the  deed :  it  would 
be  a  perfectly  good  traverse  of  that  plea,  to  reply  that  six-sevenths  in 
number  and  value  did  not  execute.  [Oresswell,  J. — ^Parker  v.  Gill  is 
a  totally  different  case  from  this :  the  6  &  7  Vict.  c.  73,  s.  37,  requires 
an  attorney's  bill  to  be  delivered  one  calendar  month  before  action,  and 
the  plea  was,  that  a  bill  had  not  been  delivered  a  lunar  month  before 
action.  And  in  Burroughs  v.  Hodgson,  9  Ad.  &  E.  499  (E.  C.  L.  R. 
vol.  86),  1  P«  &  D.  328,  the  plaintiff  had  no  *opportunity  of  tra-  r^g^A 
versing  anything  in  the  plea.  Here,  the  plaintiff  has  an  oppor-  ^ 
tunity  of  taking  a  good  traverse  of  that  which  is  the  substance  of  the 
plea.]    Non  est  factum  would  be  a  perfectly  good  traverse.     The  act. 


640  STEWART  i;.  COLLINS.    H.  T.  1861. 

as  Maule,  J.y  observes,  in  Phillips  v.  Surridge,  <<  makes  the  siz-seventka 
attorneys  for  the  other  seventh:"  the  plaintiff,  therefore,  would  be  bound, 
upon  nan  est  factum,  to  prove  the  execution  of  the  deed  by  at  least  six- 
sevenths. 

Temphy  in  reply. — The  traverse  suggested  would  not  relieve  the 
plaintiff  from  the  difficulty  of  which  he  complains.  The  observation  of 
Maule,  J.,  in  Phillips  v.  Surridge,  was  intended  to  apply  to  a  totally 
different  matter. 

Jervis,  C.  J. — I  think  we  may  consider  here  that  the  defendant  is 
merely  stating  his  defence,;  and,  if  he  states  the  facts  which  amount  to 
such  defence  correctly,  I  think  he  states  them  sufficiently.  He  states 
that  a  deed  of  arrangement  was  entered  into  between  him  and  his 
creditors,  under  the  stat.  12  &  13  Vict.  c.  106,  and  that  <<  the  creditors 
by  whom  and  on  whose  behalf  the  same  was  sealed  as  aforesaid,  were 
mare  than  six-sevenths,  to  wit,  nine-tenths,  in  number  and  value,"  of  such 
creditors.  If  any  difficulty  arises  from  that  form  of  plea,  the  defendant 
cannot  help  it.  I  do  not  agree  that  the  statement  is  an  argumentative 
one.     I  think  it  is  the  substance  of  the  defence. 

Maule,  J. — I  am  of  the  same  opinion.  I  think  the  defendant  was 
not  bound  to  draw  attention  to  the  statute.  He  was  bound  to  state 
some  matter  which  amounts  to  a  defence.  It  is  a  defence,  if,  under  the 
circumstances  stated  in  this  plea,  nine-tenths  of  the  creditors  have 
♦84.11  ^^S^^^  ^^^  deed.  The  defendant  says  that  the  creditors  ^who 
^  executed  were  <(more  than  six-sevenths,  to  wit,  nine-tenths."  If 
the  plaintiff  denies  any  portion  of  the  defence,  he  is  entitled  to  do  so ; 
so,  if  he  admits  the  matter  alleged  in  the  plea,  and  shows  that  it  affords 
no  defence  in  law,  he  is  entitled  to  do  that.  Where  the  plaintiff  in  his 
replication  states  some  matter  which  is  inconsistent  with  the  defence 
stated  in  the  plea,  if  it  is  in  terms  a  contradiction  of  an  allegation  in 
the  plea,  the  modern  practice  is,  to  conclude  to  the  country.  Anciently, 
when  more  attention  was  paid  to  special  pleading,  and  when  it  was 
better  understood  than  it  is  now,  the  course  was,  to  select  some  one 
matter  in  a  replication  or  other  pleading,  and  to  traverse  that,  and  con- 
clude to  the  court,  and  not  to  the  country.  That  was  the  case  even 
where  the  inconsistent  matter  was  an  allegation  that  something  is  not, 
or  was  not,  which  in  the  plea  was  alleged  to  be,  or  to  have  been, — so 
that  there  was  a  regular  est,  and  nan  est,  in  the  plea  and  replication.  I 
conceive  here,  supposing  the  true  replication  is,  that  the  deed  was  not 
executed  by  six-sevenths  in  number  and  value  of  the  defendant's  credit- 
ors,— and  I  think  that  is  a  replication  which  he  clearly  might  make, — 
whether  it  would  properly  conclude  to  the  country  or  not,  will  depend 
upon  whether  we  consider  the  allegation  in  the  plea  as  an  allegation 
that  six-sevenths  executed  the  deed.  If  it  be  taken  to  be  equivalent  to 
an  allegation  that  six-sevenths  executed,  then,  according  to  the  modem 
practice,  the  replication  ought  to  conclude  to  the  country.    But,  if  it  ia 
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not  to  be  so  taken,  then  the  allegation  in  the  replication  would  be  incon- 
fiistent  with  something  in  the  plea,  and  then  it  should  conclude  with  a 
formal  trayerse.  Some  how  or  other,  no  doubt,  the  plaintiff  might  get 
to  the  proper  issue.  When  a  defendant  states  the  matters  of  fact  which 
have  occurred,  and  which  amount  to  a  defence,  he  is  not  to  be  prejudiced 
because  some  diflSculty  is  thrown  on  the  other  side.  *It  seems  r-i^f^Ao 
to  me  that  the  law  of  the  case  is  in  conformity  with  the  justice.  *- 
Whether  or  not  a  court  of  error  will  take  the  same  view  of  the  plea,  I 
am  not  prepared  to  saj.  But,  as  at  present  advised,  I  think  the  de- 
fendant must  have  judgment. 

Cresswell,  J. — ^I  am  of  the  same  opinion.  Mr.  Temple  could  hardly 
contend  that  a  deed  executed  by  nine-tenths  of  the  creditors  would  not 
afford  a  defence.  If  so,  it  would  be  hard  if  a  plea  stating  that  fact 
should  be  held  insufficient.  The  allegation  in  the  plea,  in  effect, 
amounts  to  a  statement  that  the  deed  was  executed  by  six-sevenths  and 
more. 

Williams,  J. — I  am  of  the  same  opinioa.  The  plea,  it  is  true,  con- 
tains an  allegation  more  extended  than  was  required  to  constitute  a 
defence.  But  it  was  not  necessary  for  the  plaintiff  to  traverse  the 
allegation  in  its  extended  shape.  On  the  contrary,  he  must  take  care 
to  narrow  his  traverse  so  as  to  meet  what  is  the  real  defence. 

Temple  prayed  leave  to  reply,  on  terms, — an  indulgence  which  he 
submitted  the  plaintiff  was  entitled  to  in  consequence  of  the  difficulty 
jast  upon  him  by  the  form  of  the  plea. 

Maule,  J. — It  is  substantially  a  good  plea.  A  plaintiff  who  specially 
demurs  to  a  plea  which  we  think  a  good  one,  is  not  entitled  to  favour. 

Judgment  for  the  defendant 


*NOSOTTI  i;.  PAGE.    Jan.  14.  l*6iS 

In  debt,  the  parUoalan  deliyered  were  u  foUows : — "  This  action  is  brought  to  reeoTer  the  sum 
of  Iff.  damsges  for  the  detention  of  the  debt  for  which  this  action  is  brought^  together  with 
costs  of  suit;  the  debt  of  SSL  9«.  having  been  paid  by  the  defendant  to  the  plaintiif  since  the 
action  was  brought" 

At  the  trial,  the  plaintifT  proved  a  debt  to  the  extent  of  &2L  19§,  only,  and  the  verdict  was 
entered  for  that  snm  and  Is.  iknnage§: — ^Held,  that  it  was  properly  entered. 

This  was  an  action  of  debt,  for  goods  sold  and  delivered,  and  for 
money  found  due  upon  an  account  stated. 

Plea,  never  indebted. 

The  particulars  of  demand  delivered  with  the  declaration,  were  as 
follows : — <<  This  action  is  brought  to  recover  the  sum  of  Is.  damages 
for  detention  of  the  debt  for  which  this  action  is  brought,  together  with 
costs  of  suit, — the  debt  of  862.  9a.  having  been  paid  by  the  defendant 
to  the  plaintiff  since  the  action  was  brought." 
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The  cause  was  tried  before  Jbryis,  C.  J.^  at  the  sittings  at  West- 
minster after  last  term.  The  defence, — that  the  credit  for  the  goods 
had  not  expired  at  the  time  of  action  brought, — was  negatived  bj  the 
jurj,  and  a  verdict  was  found  for  the  plaintiff  for  522.  19«.  the  debt 
proved,  and  1%.  damages. 

D.  Keane  now  moved,  pursuant  to  leave,  to  enter  a  nonsuit,  or  to 
reduce  the  verdict  to  1».,  in  conformity  with  the  particulars,  or  for  a 
new  trial. — The  particulars  showing  that  the  debt  for  which  the  action 
was  brought  had  been  satisfied,  the  plaintiff  ought  to  have  been  non- 
suited. Beaumont  v.  Greathead,  2  Com.  B.  494  (£•  C.  L.  B.  vol.  52)^ 
is  an  authority  in  point :  there,  A.,  being  sued  on  a  joint  and  several 
promissory  note  made  by  himself  and  by  B.  and  C,  pleaded  that  he 
paid  to  the  plaintiff,  and  the  plaintiff  accepted  and  received,  the  moneys 
in  the  declaration  mentioned,  in  full  satisfaction  and  discharge  of  the 
debt  *and  damages  in  the  declaration  mentioned;  and  it  was 
held  that  the  plea  was  sustained  by  proof  that  the  amount  of  the 
note  was  paid  by  C. ;  and  that  the  jury  were  not  bound  to  give  nominal 
damages,  though  the  money  was  not  paid  until  some  time  after  the 
maturity  of  the  note.  In  Cell  v.  Burgess,  7  Com.  B.  16  (K  C.  L.  R» 
vol.  62),  a  declaration  in  debt  contained  three  counts, — the  first  on  a 
bill  of  exchange,  the  second  for  money  lent,  and  the  third  upon  an 
account  stated,  concluding,  to  the  plaintiff's  damage  of  102.,  &c. :  the 
defendant  pleaded, — first,  as  to  10«.,  parcel  of  the  moneys  in  the  first 
and  last  counts  (averring  identity),  payment  and  acceptance  in  satisfac- 
tion before  action  brought, — secondly,  as  to  the  residue  of  the  first  and 
last  counts,  payment  and  acceptance,  after  action  brought,  of  50Z.,  in 
satisfaction  and  discharge  <<  of  the  cau9e%  of  action  in  the  introductory 
part  of  the  plea  mentioned," — ^thirdly,  to  the  second  count,  never  in- 
debted :  it  was  held,  that  the  second  plea  sufficiently  answered  the 
damages  for  the  detention  of  the  moneys  mentioned  in  the  first  and 
third  counts.  [Maule,  J. — There  can  be  no  doubt  that  the  plaintiff 
was  entitled  to  nominal  damages  for  the  detention  of  the  debt.}  At  all 
events,  the  plaintiff  was  bound  to  prove  a  debt  to  an  equal  or  a  greater 
amount  than  that  for  which  he  gave  credit  in  his  particulars.  In  East- 
wick  V.  Harman,  6  M.  &  W.  13,t  it  was  held,  that,  where  a  plaintiff 
gives  credit  in  his  particulars  of  demand,  for  payments,  whether  made 
before  or  after  action  brought,  and  goes  only  for  the  balance,  a  plea  of 
payment  is  to  be  taken  as  pleaded  to  such  balance ;  and  that,  if  the 
defendant  proves  payments  to  that  amount,  independently  of  the  sums 
credited  in  the  particulars,  he  is  entitled  to  a  verdict.  [Maule,  J. — In 
that  case  the  defendant  had  a  verdict.}  Justice  will  be  done  here  if  the 
verdict  is  entered  pursuant  to  the  particulars,  viz.,  for  Is. 
♦6451  *Jervis,  C.  J. — I  think  we  have  no  authority  to  enter  the  ver- 
■■  diet  as  prayed.     It  would  be  erroneous. 

Maulb,  J. — The  defendant  has  nothing  to  complain  of  at  present. 
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He  clearly  ought  to  pay  the  costs  of  the  action.     If  execution  is  issued 
for  more  than  the  la.  damages  and  the  costs,  he  may  then  apply  to  the 
court  for  relief. 
The  rest  of  the  court  concurring,  Rule  refused.(a) 

(a)  And  see  Randall  v.  Moorei  post,  VoL  XII. 


HUSBAND  V.  DAVIS.    Jan.  18. 

A  plea  of  part  payment^  po9t  diem,  to  debt  on  bond,  is  a  good  plea,  under  the  4  Anne,  c.  16, 

8. 12,  after  yerdict 
Payment  of  a  bond  debt  to  one  of  two  trostees,  is  a  good  discharge  as  to  both  . 

This  was  an  action  of  debt  on  bond.  The  declaration  stated,  that, 
by  an  indenture  of  the  16th  of  December,  1842,  the  defendant  agreed 
to  pay  to  the  plaintiff  and  Robert  Hart  lOOOZ.  on  the  21st  of  May  then 
next,  and  interest  in  the  mean  time  at  52.  per  cent. ;  that  Robert  Hart 
died  on,  &c. ;  that  the  defendant  did  not  pay  to  the  plaintiff  and  Robert 
Hart  in  Robert  Hart's  lifetime,  nor  to  the  plaintiff  since  Robert  Hart's 
death ;  and  that  the  principal  sum  of  lOOOZ.,  and  125{.  for  interest,  were 
due  from  the  defendant  to  the  plaintiff. 

The  defendant  pleaded,  as  to  200Z.,  parcel  of  the  10002.,  and  as  to 
252.,  parcel  of  the  1252.,  that  the  said  sum  of  252.  was  claimed  as  in- 
terest on  2002.,  parcel,  &c.,  for  two  years  and  a  half;  and  that  the  de- 
fendant, before  the  commencement  of  the  said  period  of  two  years  and 
a  half,  to  wit,  on  the  21st  of  May,  1847,  and  in  the  lifetime  of  Robert 
Hart,  paid  Hart  the  sum  of  2002.,  which  Hart  then  accepted  and  received 
in  full  satisfaction  and  discharge  of  the  sum  of  2002.,  parcel,  &c. 

♦The  replication  traversed  the  payment  and  acceptance  of  the  r*^^/* 
2002.  by  Hart  in  satisfaction  and  discharge.  *- 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  Surrey  Summer 
assizes  in  1850.  It  appeared  that  Robert  Hart  had  been  in  the  habit 
of  receiving  from  the  defendant  the  interest  upon  the  10002.  mentioned 
in  the  declaration ;  that,  on  the  21st  of  May,  1847,  he  received  2002., 
in  part  payment  of  the  principal  sum  of  10002. ;  and  that,  between  that 
day  and  the  time  of  Hart's  death  in  1848,  he  had  received  two  payments 
of  202.  each,  for  interest. 

On  the  part  of  the  plaintiff,  in  reply,  a  deed  of  settlement  was  put  in, 
whereby  it  appeared  that  the  plaintiff  and  Robert  Hart  were  jointly 
entitled  to  the  money,  as  trustees ;  and  it  was  contended  that  a  payment 
to  one  was  not  a  payment  to  the  trustees. 

The  lord  chief  baron,  yielding  to  the  objection,  directed  the  jury  to 
find  for  the  plaintiff  for  the  full  amount  claimed,  with  interest.  The 
jury  rciuiued  a  verdict  for  the  plaintiff,  debt  10002.,  damages  1532. 

J.  Brounij  in  Michaelmas  term  last,  pursuant  to  leave  reserved  to 

YOL.  z. — 52  2  M 
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him  at  the  trial,  moved  to  enter  a  verdict  for  the  defendant  on  the  second 
plea,  and  to  reduce  the  damages  accordingly.  [Jervis,  C.  J. — The  plea 
was  substantiallj  proved, — whether  it  is  a  good  plea  or  not,  is  another 
question.  Why  are  trustees  different  from  ordinary  lenders  ?]  Wallace 
V.  Kelsall,  7  M.  &  W.  264,t  8  DowL  P.  C.  841,  shows  that  the  plea  is 
a  perfectly  good  one :  there,  to  an  action  by  three  plaintiffs  for  a  joint 
demand,  the  defendant  pleaded  an  accord  and  satisfaction  with  one  of 
the  plaintiffs,  by  a  part  payment  in  cash,  and  a  set-off  of  a  debt  due 
from  that  one  to  the  defendant;  and  it  was  held  that  the  plea  was  good, 
without  alleging  any  authority  from  the  other  *two  plaintiffs  to 
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make  the  settlement.     [Maule,  J. — There,  the  matter  was  on 


the  record :  here,  it  will  be  said,  that,  when  you  go  into  the  circum- 
stances, you  find  that  the  payment  to  Hart  was  not  such  a  payment  as 
must  be  taken  to  be  meant  by  this  plea.]  This  is  not  a  plea  of  per- 
formance. 

Jervis,  C.  J. — Tou  may  take  a  rule :  but  it  must  be  understood  that 
the  plaintiff  is  to  be  at  liberty  to  argue  that  he  is  entitled  to  judgment 
nan  obstante  veredicto  on  the  second  issue. 

Willes  now  showed  cause. — This  is  not  a  case  within  the  statute  of  4 
Anne,  c.  16,  s.  12.  The  defendant  must  rest  his  defence  upon  some 
common  law  right.  It  was  because  such  a  plea  could  not  be  pleaded, 
that  the  statute  of  Anne  was  passed:  there  must  have  been  an  acquittance 
under  seal,  or  the  party's  only  remedy  was  by  a  bill  in  equity.  [Maulk, 
J. — Why  is  not  this  case  within  the  statute  of  Anne  ?j  The  statute 
gives  a  particular  mode  of  pleading.(a)  It  enacts,  that,  <<  where  an  ac- 
tion of  debt  is  brought  upon  any  bond  which  hath  a  condition  or  defea- 
sance to  make  void  the  same  upon  payment  of  a  lesser  sum  at  a  day  or 
place  certain,  if  the  obligor,  his  heirs,  executors,  or  administrators,  have, 
before  the  action  brought,  paid  to  the  obligee,  his  executors  or  administra- 
tors, the  principal  and  interest  due  by  the  defeasance  or  condition  of 
such  bond,  though  such  payment  was  not  made  strictly  according  to  the 
condition  or  defeasance,  yet  it  shall  and  may,  nevertheless,  be  pleaded 
in  bar  of  such  action,  and  shall  be  as  effectual  a  bar  thereof  as  if  the 
money  had  been  paid  at  the  day  and  place  according  to  the  condition  or 
*fvi5^1  ^^^^^^^^^i  ^^^  ^^^  been  so  pleaded."  This  is  a  plea  pleaded 
^  *a3  accord  and  satisfaction.  [Maule,  J. — Surely  it  is  good 
enough,  after  verdict.]  It  avers  payment  of  part  only.  In  Worthington 
V.  Wigley,  3  N.  C.  454,  3  Scott,  658,  a  plea  of  part  payment,  or  the 
delivery  of  bills,  in  satisfaction  of  a  bond,  after  the  day  on  which  the 
money  was  by  the  condition  made  payable,  was  held  bad,  on  general 
demurrer.  So,  in  Marriage  v.  Marriage,  1  Com.  B.  761  (E.  C.  L.  R. 
vol.  50),  to  debt  on  a  bond  in  the  penal  sum  of  4000?.,  the  condition  of 
which  bond, — after  reciting  that  the  obligor  was  indebted  to  the  obligee 

(a)  See  the  formfl  of  pleas  of  tolvit  ad  diem,  and  tolvit  yoH  ditm,  3  Ghitty  on  Pleading,  183. 
.Tthedit 


10  COMMON  BENCH.    (1  J.  SCOTT.)  648 

in  the  sum  of  20002.,  and  that  the  latter  had  agreed  to  accept  and  take 
from  the  former  interest  for  the  same,  at  the  rate  of  61.  per  cent,  per 
annum,  payable  half-yearly,  during  the  joint  lives  of  the  obligee  and  his 
vife,  in  fall  satisfaction  and  discharge  of  the  debt,  provided  the  same 
were  regularly  paid, — ^was  declared  to  be,  that,  if  the  obligor  should  pay 
the  interest  in  the  manner  stipulated,  the  obligation  should  be  void,  but, 
in  case  of  failure  in  payment  of  all  or  any  part  of  the  interest,  for  twenty- 
eight  days  next  after  each  payment  should  become  due,  the  same  having 
been  demanded,  the  bond  was  to  remain  in  full  force ;  the  defendant 
pleaded,  that  payment  of  the  second  half-yearly  payment  was  not  de- 
manded by  the  plaintiff  on  the  day  it  became  due,  or  at  any  time  within 
twenty-eight  days  after,  but  that  the  defendant,  after  the  twenty-eight 
days,  and  before  the  commencement  of  the  action,  paid  the  same  to  the 
plaintiff,  who  accepted  it  in  satisfaction,  &c. :  and  it  was  held,  on  special 
demurrer,  that  this  was  not  a  good  plea  of  solvit  post  diemy  within  the  4 
Anne,  c.  16,  s.  12, — Tindal,  C.  J.,  saying :  «<  The  statute  does  not  au- 
thorize a  payment  post  diem^  unless  all  is  paid  that  has  become  due." 
[Maule^  J. — That  was  a  very  special  case.  Williams,  J.,  referred  to 
Ashbee  v.  Pidduck,  1  M.  &  W.  564,t  where  *a  plea  of  payment  r»g4Q 
of  part  of  the  sum  mentioned  in  the  condition  of  a  bond,  was  held  *- 
bad,  on  special  demurrer.]  Unless  the  statute  of  Anne  serves  the  de- 
fendant, he  clearly  has  no  defence.  Payment  to  one  of  two  trustees, 
even  of  the  whole  sum  due,  would  not  be  sufficient.  [Maule,  J. — One 
could  give  an  acquittance.]  In  Innes  v.  Stephenson,  1  M.  &;  Bob.  145, 
it  was  ruled  by  Lord  Tenterden,  that,  where  money  is  paid  into  a  bank 
on  the  joint  account  of  persons  not  partners  in  trade,  the  bankers  are 
not  discharged  by  payment  to  one  of  those  persons,  without  the  authority 
of  the  others.  Hill  v.  Foley  (2  House  of  Lords  Cases,  28),  in  the  House 
of  Lords, — ^where  it  was  held,  that  the  relation  between  a  banker  and 
customer,  who  pays  money  into  the  bank,  is  the  ordinary  relation  of 
debtor  and  creditor,  with  a  superadded  obligation  arising  out  of  the  custom 
of  bankers  to  honour  the  customer's  drafts, — seems  to  set  at  rest  the 
doubt  entertained  by  the  lord  chief  baron  in  Pott  v.  Clegg,  16  M.  &  W. 
821,  328.t  [Williams,  J. — How  do  you  get  over  the  case  of  Wallace 
V.  Eelsall  ?]  Innes  v,  Stephenson  was  not  cited  there.  In  Stone  v. 
Marsh,  R.  &  M.  864  (E.  C.  L.  R.  vol.  2),  6  B.  &  C.  661  (E.  C.  L.  R. 
Yol.  13),  9  D.  &  R.  648  (E.  C.  L.  R.  vol.  22),  it  was  held  that  a  payment 
by  bankers  to  one  of  several  trustees,  of  the  proceeds  of  stock  sold  out 
under  a  joint  power  of  attorney  from  the  trustees,  does  not  discharge  the 
bankers  as  against  the  other  trustees,  unless  previously  authorized  by 
them. 

Browuj  in  support  of  his  rule,  was  stopped  by  the  court. 

Maulb,  J.(a)— There  is  no  pretence  for  entering  judgment  mm  oh- 

(a)  Jkbyib,  C.  J.y  was  at  the  Court  of  Criminal  Appeal 
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stante  veredicto  in  this  case.  That  jud^ent  is  only  given  in  a  very 
♦6^01  ^^®*^  ^*^^'  ^^^  *8tatate  of  Anne  is  to  be  construed  liberally; 
^  more  particularly,  after  verdict. 

As  to  the  other  question,  there  can  be  no  doubt  that  a  man  may  pay 
a  debt  to  one  of  several  to  whom  he  is  indebted  jointly.  The  case  of 
bankers  stands  upon  special  grounds.  Where  trustees  or  others  have  a 
joint  account  with  them  as  bankers,  it  is  usual  to  require  the  authority 
of  the  whole  to  pay  the  money.  But  that  arises  fron  the  peculiar  con- 
tract and  relation  between  bankers  and  their  customers.  Here,  the  debt 
might  well  be  discharged  by  accord  and  satisfaction.  I  entertain  no 
doubt  whatever  upon  the  matter. 

The  rest  of  the  court  concurring.  Rule  absolute. 


HARRIS  V.  PHILLIPS.    Jan.  81. 

Wbere  a  oontraot  is  alleged  in  a  declaration  to  have  been  entered  into  for  a  certain  time  and 
for  a  certain  sam,  going  on  to  allege  the  time  and  sum  under  a  videlicet,  it  is  not  necessary  to 
prove  a  contract  for  that  precise  time  or  snm. 

The  declaration  stated  that  the  defendant  agreed  to  hire  of  the  plaintiff  two  horses  <<for  a  eerunn 
•pace  of  time,  then  agreed  upon  between  the  plaintiff  and  defendant^  to  vnt,  for  the  space  of  owe 
year,  and  to  pay  the  plaintiff  for  the  nse  thereof  certain  hire  and  retoard  in  that  behalf,  to  tnt, 
602.  a  year  for  each  of  the  sidd  horses,  payable  quarterly"  The  contract  proved,  was,  a  hiring 
from  week  to  week,  at  602.  a  year  for  each  horse,  payable  weekly :  Held,  that  the  variance 
woe  immaterial,  the  substance  of  the  declaration  being  proved ;  for,  that  the  words  "  hire  and 
reward"  involved  the  time  as  well  as  the  amount  of  the  hiring,  and  therefore  that  both  were 
covered  by  the  videlicet. 

This  was  an  action  of  assumpsit.  The  declaration,  after  stating  that 
the  defendant  was  a  grocer  in  the  city  of  London,  and  was  in  the  habit 
of  sending  out  goods  to  her  customers  by  means  of  a  horse  and  cart,  and 
that  the  plaintiff  was  a  letter  out  of  horses  to  draw  carts,  alleged,  that 
theretofore,  to  wit,  on  the  22d  of  June,  1849,  in  consideration  that  the 
♦fi'^n  P^*^^^^^  would  *8upply  on  hire  to  the  defendant,  for  the  purpose 
^  of  drawing  a  cart  for  carrying  goods  to  her  customers,  divers,  to 
wit,  two  horses  fit  and  proper  for  the  purpose  aforesaid,  each  of  the  said 
horses  to  be  used  on  alternate  working  days,  the  defendant  then  pro- 
mised the  plaintiff  to  hire  such  horses  from  the  plaintiff,  and  to  keep 
and  employ  the  said  horses  on  hire,  for  the  purpose  and  in  manner  afore- 
said, for  a  certain  space  of  time  then  agreed  upon  between  the  plaintiff 
and  the  defendant,  to  wit,  for  the  space  of  one  year  thence  next  ensuing, 
and  to  pay  the  plaintiff  for  the  use  thereof  certain  hire  and  reward  in 
that  behalf,  to  witj  50Z.  a  year^  for  each  of  the  said  horses,  payable 
quarterly^  to  wit,  on  the  day  and  year  aforesaid,  and  to  take  due  and 
proper  care  of  the  said  horses  respectively,  and  to  employ  the  same  as 
aforesaid  in  a  reasonable  and  proper  manner  during  the  time  she,  the 
defendant,  should  so  have  and  use  and  employ  the  same  under  the  afore- 
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said  agreement :  Averment,  that  the  plaintiff  waa  at  all  times  ready  and 
willing  to  supply  the  horses,  and  did  supply  two  fit  horses,  according  to 
the  agreement,  and  that  the  defendant  thenceforth,  until  her  refusal  any 
longer  to  use,  or  continue  the  use  or  hire  thereof  as  thereinafter  men^ 
tioned,  had  the  full  and  free  use  and  hire  thereof,  &c.  The  declaration 
then  alleged  for  breaches, — ^first,  that,  afterwards,  and  before  the  expi- 
ration of  the  said  space  of  time  so  agreed  upon  as  aforesaid  in  that 
behalf,  to  wit,  on  the  18th  of  February,  1850,  the  defendant  wrongfully 
and  unjustly  refused  any  further  to  use^  keep,  or  employ,  and  had  not 
at  any  time  since  used,  kept,  or  employed  the  said  horses,  or  either  of 
them,  on  hire  or  otherwise,  and  then  wholly  refused  any  further  to  per- 
form the  said  agreement,  and  thenceforth  continually  had  wholly  pre- 
vented and  discharged  the  plaintiff  from  any  further  performing  the  said 
agreement  on  his  part, — secondly,  that  the  defendant  did  not  nor  would, 
while  the  said  horses  were  in  her  use  and  "^employ  under  the  said  r^^Qeo 
agreement,  take  due  and  proper  care  of  the  said  horses,  or  use  ^ 
them  in  a  reasonable  and  proper  manner,  but,  after  the  making  of  the 
said  agreement,  and  while  she  so  used  and  employed  the  said  horses  as 
aforesaid  under  the  terms  of  the  said  agreement,  to  wit,  on  the  day  and 
year  first  in  this  count  aforesaid,  took  so  little  and  such  bad  care  of  the 
said  horses,  and  used  the  same  in  so  unskilful,  careless,  immoderate,  and 
unreasonable  and  improper  a  manner,  that,  by  reason  of  the  premise^ 
last  mentioned,  the  said  horses  became  and  were  for  a  long  space  of 
time  sick,  lame,  Ac,  and  unable  to  work,  &c 

Pleas,  amongst  others,  non  assumpsit. 

At  the  trial,  before  Talfoubd,  J.,  at  the  first  sitting  in  Middlesex  in 
the  present  term,  the  contra.ct  proved,  was,  a  contract  for  the  hire  of 
the  horses  for  a  week,  and  so  on  from  week  to  week,  at  the  rate  of  50^. 
a  year,  payable  weekly. 

On  the  part  of  the  defendant,  it  was  objected  that  there  was  a  vari- 
ance between  the  contract  as  laid,  and  the  proof.  The  plaintiff's  coun- 
sel then  proposed  to  amend;  but  this  the  learned  judge  would  not  allow, 
except  upon  the  terms  of  the  plaintiff's  paying  the  costs  of  the  day, — 
which  terms  he  declined  to  accept. 

A  verdict  was  thereupon  found  for  the  defendant  upon  the  issue  ou 
non  assumpsit,  and  for  the  plaintiff  on  the  other  issues ;  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  9Z.,  which  the 
jury  assessed  as  damages  on  the  second  breach. 

ByleSj  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  accordingly.  He 
cited  Gladstone  v.  Neale,  13  East,  410,  Crispin  v.  Williamson,  8  Taunt. 
107  (E.  C.  L.  R.  vol.  4),  1  J.  B.  Moore,  547  (E.  C.  L.  R.  vol.  4),  and 
Hammond  v.  Colls,  1  Com.  B.  916  (E.  C.  L.  R.  vol.  50). 


*Sumfrey  and  BovUl  now  showed  cause. — The  question  is, 


[*663 


whether  the  contract  alleged  in  the  declaration  is  proved  by  show- 
ing a  hiring  for  a  week.    The  plaintiff  has  assigned  two  breaches,— one, 

2m2 
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for  dismissing  the  horses  before  the  expiration  of  the  term  agreed  on, — 
the  other  for  not  properly  using  the  horses.  To  sustain  the  first  breach, 
the  plaintiff  was  bound  to  prove  the  time  agreed  on.  All  contracts  must 
be  proved  as  laid :  and  here  the  time  was  a  material  part  of  the  con- 
tract. The  declaration  would  have  been  bad  without  specifying  the  time. 
[Jbrvis,  C.  J. — On  special  demurrer.]  In  Preston  v.  Butcher,  1  Stark. 
N.  P.  C.  3  (E.  C.  L.  R.  vol.  2),  it  was  held  that  a  contract  for  a  yearly 
service  at  a  specific  salary,  must  be  proved  as  alleged,  although  both 
the  time  and  the  sum  are  averred  under  a  videlicet  [Maule,  J. — ^All 
that  the  case  of  Preston  t;.  Butcher  shows,  is,  that,  if  the  declaration 
states  a  contract  for  a  certain  sum,  though  under  a  videlicet^  the  plain- 
tiff must  prove  that  there  was  an  agreement  for  a  certain  sum,  not  that 
he  is  bound  to  prove  the  precise  sum  laid.  Williams,  J. — That  is  the 
effect  of  the  case,  as  stated  in  Boscoe  on  Evidence,  8th  edit.  p.  72.]  In  . 
Edge  V.  Strafford,  1  C.  &  J.  391,t  the  declaration  stated,  that,  in  con- 
sideration that  the  plaintiff  would  demise  to  the  defendant  furnished 
lodgings  for  a  certain  time,  to  wit,  two  years,  the  defendant  promised, 
&c.,  and  alleged,  by  way  of  performance,  that  the  plaintiff  did  demise, 
&c.,  for  the  said  term  of  two  years :  the  evidence  was,  that  the  defend^ 
ant  agreed  to  take  the  lodging  for  two  or  three  years :  and  it  was  held, 
that  the  consideration  for  the  promise  was  not  truly  stated,  and  that  the 
allegation  of  performance  rendered  the  time  stated  material,  notwith- 
standing it  was  laid  under  a  videlicet^  in  setting  forth  the  consideration. 
*HW\  ®^>  ^  Skinner  t;.  *Andrews,  1  Wms.  Saund.  169,  1  Lev.  245,  1 
J  Sid.  370,  2  Keb.  361,  388,  it  was  held,  that,  if  in  debt  upon  bond 
to  perform  an  award,  to  be  made  on  or  before  the  16th  of  March,  the 
plaintiff  states  that  the  arbitrator,  before  the  exhibiting  of  the  bill,  to 
witj  on  the  16th  of  March,  made  his  award,  this  is  a  sufficient  averment 
that  the  award  was  made  on  that  day,  and  is  traversable.  Whenever 
time  is  of  the  essence  of  the  contract,  the  statement  of  it  under  a  vide- 
licet will  not  relieve  the  party  from  proving  it  strictly  as  laid.  In  Cooper 
V.  Blick,  2  Q.  B.  916  (E.  C.  L.  R.  vol.  42),  the  declaration  stated,  that, 
in  consideration  that  the  plaintiff  would  enter  into  the  defendant's  em- 
ploy, to  wit,  in  the  capacity  of  editor  of  a  newspaper,  at  and  for  a  cer- 
tain salary  J  to  wit,  at  the  rate  qf  4002.  per  annum,  and  would  continue 
in  their  service  till  the  expiration  of  three  months  after  notice  to  deter- 
mine the  contract,  the  defendants  promised  to  employ  him  in  the  said 
capacity,  at  the  said  salary,  and  to  continue  him  in  the  service  until  the 
expiration  of  three  months  after  notice,  &c.,  or  to  pay  him  a  proportion- 
ate part  of  the  salary  for  three  months ;  but  that  the  plaintiff  had  been 
dismissed  without  notice  or  the  three  months'  salary.  The  defendants 
paid  S7l.  IQs.  into  court  generally.  On  the  trial,  the  plaintiff  did  not 
prove  the  contract  for  400^.,  but  relied  on  the  payment  into  court  as  an 
admission  of  the  amount.  It  was  held,  that  the  sum  of  4002.  specified 
as  the  rate  of  salary,  not  being  material  in  itself,  and  being  laid  under 
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a  videltcetj  the  plaintiff  would  not  have  been  bound  to  prove  it  as  laid, 
if  non  assumpsit  had  been  pleaded ;  and  therefore  that  the  payment  into 
court  did  not  bind  the  defendants  as  an  admission  of  that  rate  of  salary. 
But,  per  Fattesox,  J.,  that  the  capacity  in  which  the  plaintiff  engaged 
to  serve  was  material,  and,  though  laid  under  a  videlicet^  must,  on  non 
'^'assumpsit,  have  been  proved  as  laid,  and  was  admitted  by  the  rn^nf-f- 
payment  into  court.  Here,  the  allegation  is  of  a  hiring  for  a  cer-  ^ 
tain  space  of  time,  to  wit,  for  one  year,  for  certain  hire  and  reward  in 
that  behalf,  to  wit,  50Z.  a  year,  payable  quarterly.  How  can  that  be 
said  to  be  proved  by  showing  a  hiring  for  a  week  or  a  day  ?  [Maule, 
J. — The  use  of  the  videlicet^  is,  to  relieve  you  from  strict  proof  of  times 
and  sums,  which  by  the  rules  of  pleading  must  be  alleged  with  certainty.] 
The  statement  here  is  of  a  yearly  hiring,  and  nothing  more.  If  money 
had  been  paid  into  court  generally  upon  this  declaration,  that  would 
have  been  an  admission  of  a  yearly  hiring. 

ByUs^  Serjt.,  and  Chamocky  in  support  of  the  rule,  were  stopped  by 
the  court. 

Jervis,  C.  J. — I  am  of  opinion  that  the  rule  must  be  made  absolute 
to  enter  a  verdict  for  the  plaintiff  for  the  amount  of  damages  assessed 
by  the  jury.  The  first  question  is,  whether  the  times  laid  under  a  vide^ 
lieety  and  the  amount  of  the  hire  and  reward,  are  material,  and  so 
alleged  that  the  plaintiff  was  bound  to  prove  them  as  laid.  I  am  of 
opinion  that  they  are  not.  All  that  is  necessary  for  the  plaintiff  to  state 
in  his  declaration,  is,  in  substance  a  contract:  the  declaration  would  be 
bad  unless  it  stated  a  contract  with  certainty,  both  as  to  time  and 
amount.  He  has  stated  it,  the  times  and  amount  being  alleged  under  a 
videlicet^  in  this  way, — that  the  defendant  agreed  to  keep  and  employ 
the  horses  <<  for  a  certain  space  of  time  then  agreed  upon  between  the 
plaintiff  and  defendant,  to  wity  for  the  space  of  one  year  thence  next 
ensuing,  and  to  pay  the  plaintiff  for  the  use  thereof  certain  hire  and 
reward  in  that  behalf,  to  wity  50{.  a  year  for  each  of  the  said  horses, 
payable  quarterly."  I  think  we  may  correctly  reject  everything  that 
follows  the  videlicet ;  and  read  the  declaration  as  alleging  a  contract  to 
hire  for  *a  certain  time  for  certain  hire  and  reward.  That  raises  r^^oco 
another  question, — whether  the  evidence  shows  a  certain  time,  ^ 
which  the  authorities  hold  must  be  made  out.  I  think  it  does ;  because 
each  week  is  a  certain  time,  made  certain  by  the  continuing  agreement 
of  the  parties.  The  next  question  is  one  of  more  difficulty, — whether 
the  videlicet  applies  to  the  words  "payable  quarterly,*'  or  only  to  the 
amount  of  the  hire  :  if  the  former  be  the  true  construction,  then  there  is 
a  variance ;  if  the  latter,  then  the  evidence  does  show  a  weekly  hiring, 
for  a  certain  sum.  I  think  the  latter  is  the  true  construction.  To 
satisfy  the  rules  of  pleading,  the  plaintiff  was  bound  to  state  the  amount 
of  the  hire  and  the  time  when  payable.  «  For  certain  hire  and  reward*' 
does,  I  think,  involve  the  time  and  the  amount  agreed  upon :  that  which 
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follows  the  tndelicdty  therefore,  is  bat  a  technical  expansion  of  the  pre- 
ceding allegation.  Under  these  circomstances,  it  seems  to  me  that  the 
substance  of  the  declaration  was  proved. 

Maule,  J. — I  agree  with  the  lord  chief  justice  in  his  application  of 
the  principles  which  govern  this  case.  What  those  principles  are,  I  have 
already,  in  the  course  of  the  argument,  endeavoured  to  express. 

Orssswell,  J. — The  difficulty  I  have  felt  in  this  case,  is,  as  to  the 
time  of  payment.  The  amount  is  clearly  laid  under  a  videlicet;  but  it 
might  be  doubtful  whether  the  time  of  payment  also  is  protected  by  the 
videlicet  But,  on  consideration,  I  think  the  words  <<  hire  and  reward** 
do  include  the  time  as  well  as  the  amount  of  payment,  and  that  what 
follows  the  videlicet  is  immaterial. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  the  case  of 
Cooper  V.  Blick  decides  this  case.  Rule  absolute  accordingly. 


*657]  *LEVY  V.  MOYLAN  and  Others.    Jan.  81. 

A  defendant  under  a  peremptory  undertaking  to  try  at  the  first  sitting  in  term,  duly  gare 
notioe  of  trial,  and  passed  the  record,  bnty  two  days  before  the  sitting  day,  obtained  a  rule 
for  a  special  jury,  in  consequence  of  which  the  cause  was  passed  over  and  made  a  remanet : 
^Held,  that  the  plaintiff  thereby  broke  his  undertaking. 

This  was  an  action  of  trespass  for  an  alleged  false  imprisonment. 
The  defendants  having  in  Michaelmas  term,  1850,  obtained  judgment  on 
demurrers  which  went  to  the  whole  cause  of  action,(a)  and  certain  issues 
of  fact  remaining  to  be  tried,  a  rule  for  judgment  as  in  case  of  a  nonsuit 
for  not  proceeding  to  trial  pursuant  to  notice  was  obtained  by  (Tracey) 
one  of  the  defendants,  which  rule  was  discharged  on  the  25th  of  Novem- 
ber, upon  a  peremptory  undertaking  by  the  plaintiff  to  proceed  to  trial 
at  the  first  sitting  for  Middlesex  in  the  present  term,  viz.  the  16th  in- 
stant.  On  the  fourth  of  January,  the  plaintiff  accordingly  delivered  a 
notioe  of  trial  for  the  first  sitting;  and  on  the  14th  (two  days  before 
the  day  of  sitting)  he  obtained  a  rule  for  a  special  jury,  and  procured 
the  cause  to  be  marked  in  the  marshal's  list  as  a  special  jury,  and  con- 
sequently it  was  passed  over  and  made  a  remanet.  On  the  22d,  Tracey 
obtained  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit,  the  plain- 
tiff not  having  tried  the  cause  pursuant  to  his  undertaking. 

S.  Temple,  on  the  25th  instant,  obtained  a  rule  calling  upon  Tracey 
to  show  cause  why  the  rule  of  the  22d  should  not  be  discharged,  and  all 
subsequent  proceedings  thereon  set  aside,  for  irregularity,  with  costs. 
The  affidavit  upon  which  the  motion  was  founded,  stated  that  the  special 
jury  rule  was  not  obtained  for  delay. 

♦658"!      *-^^'^>  Serjt.,  and  O^fe,  now  showed  cause. — They  submitted 
-*  that  the  plaintiff  had  been  guilty  of  a  clear  breach  of  his  under- 

(a)  Antd,  p.  189. 
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taking,  and  consequently  that  the  nde  absolute  for  judgment  as  in  case 
of  a  nonsuit  was  perfectly  regular. 

Temple  and  J,  Thompson^  in  support  of  the  rule. — The  plaintiff  com- 
plied with  his  undertaking  by  giving  notice  of  trial  and  setting  down  the 
cause  at  the  first  sitting.  The  cause  having  been  properly  made  a  spe- 
cial jury  cause,  it  could  not  possibly  be  tried  until  the  sittings  after 
term ;  and  therefore  there  has  been  no  default. 

Cresswell,  J. — The  plaintiff  has  not  complied  with  his  undertaking. 
By  obtaining  the  rule  for  a  special  jury  two  days  only  before  the  sitting 
day,  he  effectually  prevented  the  trial  from  taking  place  as  he  had  en- 
gaged that  it  should  do. 

The  rest  of  the  court  concurring.  Rule  discharged.(a) 

(a)  See  Twuden  o.  Stulz,  6  Scott,  434,  where  it  wm  held  that  the  ohtainiog  a  rnle  for  ft  special 
joi7y.  after  a  peremptory  undertaking,  the  oaase  heing  a  proper  one  to  he  tried  by  a  special  jnryi 
is  not  such  a  default  aa  is  contemplated  by  the  statute  14  G.  2,  o.  17. 
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A.  and  B.  gave  their  joint  and  scTeral  promissory  note  to  0.,  who  afterwards,  by  arrangement 
with  A.,  received  in  satisfaction  of  that  note  another  of  the  like  amount  from  D.,  which  was 
ultimately  paid  by  E. : — Held,  that  these  facts  sustained  a  plea  of  payment  by  B.,  In  an  action 
against  him  by  C.  on  the  first  note. 

This  was  an  action  of  assumpsit  by  the  payees  against  the  maker  of 
a  promissory  note  for  lOOZ.  payable  on  demand.  The  action  was  brought 
to  recover  a  balance  of  30i.,  alleged  to  be  due  from  the  defendant  to  the 
plaintiffs  upon  the  joint  and  several  promissory  note  of  the  defendant 
and  one  Eentsh,  dated  the  14th  of  September,  1848. 

The  only  plea  was  a  plea  of  payment. 

At  the  trial  before  Cresswell,  J.,  at  the  first  sittings  for  Middlesex, 
in  Michaelmas  term  last,  the  following  facts  appeared  in  evidence : — On 
the  14th  of  September,  1848,  the  plaintiffs,  who  were  brewers,  advanced 
Ecntsh  1002.  to  enable  him  to  take  a  beer-shop  called  The  Joiners' 
Arms,  the  advance  being  secured  by  the  joint  and  several  promissory 
note  of  Kentsh  and  the  defendant,  payable  on  demand.  Kentsh  being 
afterwards  desirous  of  getting  rid  of  the  house,  the  plaintiffs  in  April, 
1850,  introduced  one  Lowe  to  him.  The  business  was  accordingly  trans- 
ferred by  Kentsh  to  Lowe,  the  latter  undertaking  to  pay  the  lOOZ.  to 
the  plaintiffs,  and  for  that  purpose  giving  them  his  promissory  note  for 
that  sum,  payable  on  demand.  Lowe  afterwards  assigned  his  interest  in 
the  premises  to  one  Bussell,  who  thereupon  paid  the  amount  of  Lowe's 
note.  The  first-mentioned  note  still  remained  in  the  plaintiffs'  hands : 
but  it  was  distinctly  sworn  by  Kentsh  and  Lowe,  that  the  second  note 
was  given  to  exonerate  Smith  from  liability  upon  the  first.  ^ 

VOL.  X.— 58  ^    -*^^ 
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♦f{fi01  ^^  further  appeared,  that,  when  Kentsh  retired  from  "^the  buai* 
^  ness,  he  was  indebted  to  the  plaintiffs  to  the  amount  of  302.  for 
beer  supplied  to  him :  and  they  produced  the  note  with  an  endorsement 
thereon,  showing  that  70Z.  had  been  paid  on  account  of  the  note, — 302. 
out  of  the  1002.  paid  by  Lowe  having  been  appropriated  by  the  plain- 
ti£b,  with  the  assent,  as  they  said,  of  Kentsh,  to  the  payment  of  the 
balance  of  his  beer  account. 

On  the  part  of  the  plaintiffs,  it  was  submitted,  that,  assuming  the  facts 
proved  on  the  part  of  the  defendant  to  be  true,  they  afforded  no  defence 
under  the  plea  of  payment. 

The  learned  judge  was  of  that  opinion :  but  he  left  it  to  the  jury  to 
say  whether  they  thought  that  the  1002.  paid  by  Lowe  was  received  by 
the  plaintiffs  in  satisfaction  of  the  joint  and  several  note  of  Kentsh  and 
Smith,  or  to  be  applied  in  discharge  of  Kentsh's  liability  generally. 

The  jury  found  that  the  money  was  paid  to  exonerate  Smith. 

A  verdict  was  thereupon  directed  to  be  entered  for  the  plainti&, — 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a 
verdict  for  him,  if  the  court  should  think  the  defence  established,  and 
admissible  under  the  plea  of  payment. 

A  rule  nisi  having  been  granted  accordingly, 

Collier  now  showed  cause. — The  question  is,  whether  the  facts  proved 
amounted  to  payment  by  the  defendant  No  doubt,  according  to  the 
authority  of  Whitcomb  v.  Whiting,  2  Dougl.  629,  they  might  show 
enough  to  take  the  case  out  of  the  statute  of  limitations.  But  this  is  a 
question  of  pleading.  There  was  no  privity  between  the  plaintiffis  and 
the  defendant,  nor  any  specific  appropriation  at  the  time  Russell's  pay- 

*66n  ™®^^  ^^^  ^^^^ '  ^^^  ^^  ^^^  ^^*®  *^^^  ^  question  produced. 
J  In  Phillips  V.  Warren,  14  M.  &  W.  879,t  it  was  held  that  pay- 
ment of  a  bill  by  a  third  person,  is  not  evidence  of  payment  by  the 
acceptor.  [Maule,  J. — There,  the  bill  was  paid  by  one  who  thereby 
became  possessed  of  the  holder's  rights.  Here,  the  payment,  in  effect, 
is  by  a  joint  maker  of  the  note.  The  note  which  was  discharged  by 
KusseU's  payment,  had  been  given  to  the  plaintiffs  in  satisfaction  and 
discharge  of  Kentsh  and  Smith's  note.  Lowe's  note  being  paid,  both 
are  paid.  When  the  circumstances  amount  to  payment,  the  proper  thing 
is  to  call  it  payment.  Williams,  J. — Lowe's  note  was  given  for  and 
on  account  of  Kentsh  and  Smith's  note.  Payment  of  the  former,  there- 
fore, was  payment  of  the  latter.]  The  mere  giving  a  bill  for  and  on 
account  of  a  debt,  is  not  payment :  Griffiths  v.  Owen,  13  M.  &  W.  58  ;t 
James  v.  Williams,  13  M.  &  W.  828  ;t  Price  v.  Price,  16  M.  &  W. 
232.t    The  finding  was  in  the  very  teeth  of  the  evidence.(a) 

(a)  See  Morley  r.  Culverwell,  7  M.  A  W.  174. f  There,  the  drawer  of  a  biU  of  exchange, 
before  it  became  dae,  agreed  with  the  acceptor,  that,  on  his  giving  a  certain  mortgage  Beonritj 
for  the  amount,  he,  the  drawer,  should  deliver  up  to  him  the  bill  of  exchange  as  discharged  and 
fully  satisfied.  The  acceptor  accordingly  executed  the  mortgage,  and  received  back  the  bill, 
onoanccUed.    It  was  held,  that  the  drawer  was  lia.ble  on  the  biU,  to  a  party  to  whom  (ho  acoeptor 
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Mac  Ovhrey  and  B.  Kettle^  in  support  of  the  rule. — The  paj^ent  by 
Russell  of  Lowe's  note,  which  had  been  given  in  satisfaction  of  the  note 
originally  given  by  Kentsh  and  Smith,  and  which  payment  the  jury 
found  *was  made  for  the  purpose  of  exonerating  Smith,  was  r^r^r^n 
clearly  admissible,  and  proved  the  plea.  The  endorsement  on  ^ 
Kentsh  and  Smith's  note  showed  an  admission  on  the  plaintiff's  part  of 
payment  at  all  events  to  the  extent  of  70Z. ;  and  there  was  nothing  to 
justify  the  appropriation  of  the  remaining  302.  in  the  way  they  claimed 
to  appropriate  it  [Maule,  J. — ^I  do  not  understand  it  to  be  denied  on 
the  other  side  that  the  transaction  amounted  to  satisfaction :  it  is  sug- 
gested that  it  should  have  been  §o  pleaded,  and  not  as  pat/ment.']  In 
Sinclair  v.  Baggaley,  4  M.  &  W.  312,t  it  was  suggested  by  Alderson, 
B.,  that  a  written  paper,  containing  a  statement  of  mutual  accounts 
between  a  creditor  and  a  bankrupt,  by  whom  it  was  signed,  and  bearing 
date  previous  to  the  bankruptcy,  showing  a  balance  due  to  the  creditor, 
was  evidence  of  payment^  and  not  of  set-off,  and  ought  to  be  pleaded  as 
such.  [Williams,  J. — There  was  a  plea  of  payment  in  James  v,  Wil- 
liams, 13  M.  &  W.  828,  t  and  the  whole  transaction  was  given  in  evi- 
dence under  it]  This  objection  might  have  been,  but  was  not,  taken  in 
Smart  v.  Nokes,  6  M.  &  G.  911  (E.  C.  L.  R.  vol.  46),  7  Scott,  N.  R. 
786. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute, 
to  enter  a  nonsuit.  The  facts  are  these: — The  plaintiffs,  being  the 
holders  of  the  joint  and  several  promissory  note  of  Kentsh  and  Smith 
for  1007.,  received  from  one  Lowe  a  promissory  note  of  the  like  amount, 
in  satisfaction  and  exoneration,  as  the  jury  find, — and  the  learned  judge 
is  not  dissatisfied  with  their  conclusion, — of  Smith's  liability  upon  the 
former  note ;  and  Lowe's  note  is  afterwards  paid  by  Russell.  It  is  ad- 
mitted, that,  if  Kentsh  had  paid  the  note,  that  would  have  been  a  good 
answer  under  this  plea.  And  I  think  ^it  is  equally  clear,  that  r«/>/^o 
to  have  alleged  all  the  facts  as  they  occurred,  would  have  been  ^ 
a  mere  circuitous  mode  of  pleading  payment.  I  think  the  evidence  was 
admissible,  and  that  a  nonsuit  must  be  entered. 

Maule,  J. — ^I  have  already  sufficiently  intimated  my  opinion,  in  the 
course  of  the  argument. 

Cresswell,  J. — I  concur  with  the  rest  of  the  court  in  thinking  that  I 
was  wrong  in  directing  the  verdict  to  be  entered  for  the  plaintiffs.  I 
think  the  circumstances  proved  to  the  satisfaction  of  the  jury,  and  to 
mine,  clearly  amounted  to  payment  on  account  of  Smith. 

Williams,  J.,  concurred.  Rule  absolute,  for  a  nonsuit. 

aflenrordfl  endorsed  it  for  Tulae,  before  it  became  dne.  And  it  was  farther  held,  that  a  plea,  in 
fach  an  action,  that  the  bill  was  paid  bj  the  acceptor  before  it  became  dne,  and  afterwardfl 
re-iraned  by  him  without  an j  new  stamp,  ooold  be  supported  onlj  bj  proof  of  aetital  paymeui  in 
cash,  and  not  by  cTidence  of  any  arrangement  between  the  drawer  and  acceptor,  whereby  the  bill 
waa  treated  as  being  satisfied. 
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DOE  d.  BRABY  v.  ROE.    Jan.  28. 

SerTioe  of  a  deolaration  and  notice  in  cjeotmenty  npon  one  of  two  Joint  tenants,  the  notiov 
being  addressed  to  that  one  only,  is  not  soffioient. 

Walford  moved  for  judgment  against  the  casual  ejector,  npon  an 
affidavit  of  personal  service  as  to  the  tenants  of  part  of  the  premises, 
and,  as  to  one  room,  personal  service  of  a  declaration  and  notice  npon 
one  Seabrook,  who  with  one  Proctor  held  the  same  as  joint  tenants, — 
the  notice  being  addressed  to  Seabrook  alone. 

*fifi41      *Maulb,  J. — That  will  not  do.     The  notice  not  being  ad- 
-'  dressed  to  both  the  joint-tenants,  there  is  no  service  as  to  both : 
and  yon  cannot  take  possession  of  an  undivided  moiety.    The  rule  must 
go  as  to  the  other  tenants  only.  Rule  accordingly. 
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GRANT  and  Others  v.  NORWAY  and  Othera.    Feb.  20. 

Xh«  matter  of  a  ship  rigning  a  Mil  of  lading  for  goodf  wUeh  hare  never  been  shipped,  le  not 
to  be  eonndered  ae  the  agent  of  the  owner  in  that  behalf,  eo  ae  to  make  the  latter  reeponnUe 
to  one  who  haa  made  adTaneei  npon  the  faith  of  bills  of  lading  to  tigned.  « 

This  was  an  action  npon  the  case  by  the  endorsees  of  a  bill  of  lading, 
against  the  owners  of  a  vessel,  to  recover  the  amonnt  of  advances  made 
by  the  former  npon  the  bills  of  lading,  the  g^ds  never  having  in  fact 
been  shipped.  ^| 

The  declaration  stated,  that,  on  the  17th  o^|April,  1846,  the  defend 
ants  were  possessed  of  a  certain  ship  or  vessel  called  the  Belle,  lying  in 
the  river  Hooghley,  at  Bengal,  being  then  bonnd  for  London,  for  the 
carriage  of  goods  and  merchandise,  to  be  shipped  on  board,  for  freight 
to  be  therefor  paid  to  the  defendants ;  that  thereupon  the  defendants 
gave  to  Messrs.  Biale,  Koch  &  Co.,  being  merchants  and  traders  then  in 
credit  and  carrying  on  business  in  Calcutta,  a  bill  of  lading,  signed  by 
the  master  of  the  said  ship,  who  was  then  and  there  the  '''servant  r«/«/«^ 
and  agent  of  the  defendants  in  that  behalf,  and  purporting  to  '- 
state,  in  the  name  of  the  said  master,  that  Biale,  Koch  &  Co.,  had 
shipped,  in  good  order,  in  the  said  ship,  twelve  bales  of  silk,  marked 
and  numbered  as  in  the  margin  of  the  said  bill  of  lading,  and  that  the 
same  were  to  be  delivered  in  good  condition,  &c.,  unto  order  or  assigns, 
to  wit,  to  the  order  of  Biale,  Koch  &  Co.,  he  or  they  paying  freight  at 
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51.  per  ton,  &c. ;  that,  in  the  margin  of  the  said  bill  of  lading  were 
certain  marks  and  numbers,  purporting  to  relate  to  the  said  goods ;  that, 
bj  the  custom  of  merchants,  bills  of  lading  are  commonly  pledged  and 
deposited  by  the  holders  with  others  as  a  security  for  the  payment  of 
money,  as  the  defendants  well  knew ;  that  the  defendants,  by  such  de- 
livery of  the  said  bill  of  lading,  enabled  Biale,  Koch  &  Co.,  to  deposit 
the  said  bill  of  lading  with  other  persons  as  a  security  for  the  payment 
of  money,  and  that,  in  fact,  Biale,  Koch  &  Co.,  afterwards  endorsed  the 
said  bill  of  lading  to,  and  deposited  the  same  with,  the  plaintiffs  as  a 
security  for  the  payment  of  a  large  sum  of  money,  to  wit,  the  sum  of 
16842.,  being  the  amount  of  an  unpaid  bill  of  exchange  of  which  the  plain- 
tiffs, at  the  request  of  Biale,  Koch  &  Co.,  then  became  and  were  the 
endorsees  and  bond  fide  holders  for  value,  and  of  which  Biale,  Koch  &  Co., 
were  the  drawers,  and  which  bill  of  exchange,  bearing  date  the  18th  of 
April,  1846,  was  by  them  the  said  Biale,  Koch  &  Co.,  drawn  upon  Messrs. 
Johnson,  Cole  &  Co.,  London,  and  whereby  they  requested  the  drawees, 
at  ten  months'  date,  to  pay  to  them  the  said  drawers,  or  order,  the  said 
sum  of  16842.,  and  to  place  the  same,  with  or  without  advice,  to  account 
of  shipments  of  silk  per  Belle,  and  rice  per  Castle  Eden,  and  the 
said  Biale,  Koch  &  Co.,  then  endorsed  the  said  bill  of  exchange  to  the 
plaintiffs ;  that  the  plaintiffs  were  induced  by  Biale,  Koch  &  Co.,  to 
"^dfill  *^^^^^^  ^^^  endorsees  and  holders  of  the  said  bill  of  exchange, 
-*  and  to  give  value  for  the  same  to  the  amount  of  16842.,  by  th« 
deposit  of  the  said  bill  of  lading,  but  for  which  they  would  not  have 
given  value  nor  become  endorsees  and  holders  thereof;  that  the  plaintiffs, 
confiding  in  the  truth  of  the  said  bill  of  lading,  and  believing,  by  reason 
of  its  contents,  that  the  goods  therein  described  had  been  and  wer* 
shipped  on  board  the  said  ship,  deliverable  under  the  said  bill  of  lading 
to  the  order  of  Biale,  Koch,  k  Co.,  consented  to,  and  did,  give  valu« 
for  the  said  bill  of  exchange ;  that,  if  true,  the  goods  mentioned  in  the 
bill  of  lading  would  have  been,  according  to  the  custom  of  merchants; 
deliverable  to  the  plaintiff  as  holders  thereof;  that  the  said  ship  sailed, 
and  arrived  in  London  on,  &c.,  but  did  not  convey  or  deliver  the  said 
supposed  goods ;  that  the  said  goods  in  the  said  bill  of  lading  mentioned 
never  were  shipped  in  and  upon  the  said  nhsp ;  that  the  said  bill  of 
exchange  was  afterwards,  when  the  same  became  due,  duly  presented 
for  payment  to  the  drawees,  and  diriionoured,  and  that  the  plaintiffs 
were  still  holders  thereof  for  value,  and  unable  to  procure  payment  ef 
the  said  bill  of  exchange,  and  the  money  for  securing  the  payment  of 
which  the  said  bill  of  lading  was  so  deposited,  still  remained  due,  and 
the  plaintiffs  were  unable  to  procure  payment  thereof;  and  that,  by 
reason  of  the  premises,  and  of  the  misconduct  of  the  defendants  as 
aforesaid,  the  plaintiffs  had  lost  and  been  deprived  of  the  said  money 
for  the  securing  the  payment  of  which  the  said  bill  of  lading  ^was  so 
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deposited,  to  wit,  the  Baid  sum  of  16842.  in  the  Baid  bill  of  ezchaBge 
iDentiozied, — to  the  plaintiflfs'  damage,  &c 

Pleas, — ^first,  not  guilty, — secondly,  that  the  said  ship  was  not  bound, 
as  in  the  declaration  mentioned,  for  the  carriage  of  goods,  &c.,  for 
freight,  &c.,  as  in  the  '''declaration  mentioned, — thirdly,  that  the 
said  bill  of  lading  was  not  signed  by  the  master  of  the  said  ship, 
in  manner  and  form  as  in  the  declaration  mentioned, — ^fourthly,  that 
the  said  master  was  not  the  servant  or  agent  of  the  defendants  in  that 
behalf^  in  manner  and  form  as  in  the  declaration  mentioned, — ^fifthly, 
that  the  defendants  did  not  enable  the  said  persons  in  the  declaration 
mentioned,  to  deposit  the  said  bill  of  lading  with  other  persons  as  a 
security  for  the  pajrment  of  money,  in  manner  and  form  as  in  the  decla* 
ration  alleged, — sixthly,  that  the  defendants  did  not  deliver  to  the  said 
persons  in  the  declaration  mentioned  the  said  bill  of  lading  therein 
mentioned,  in  manner  and  form  as  in  the  declaration  alleged. 

Upon  these  pleas  the  plainti£fs  joined  issue. 

At  the  trial,  before  Wildb,  G.  J.,  at  the  sittings  at  Guildhall  after 
Trinity  term,  1849,  the  jury  found  a  verdict  for  the  plaintiffs  on  the 
issues  joined  upon  the  second  and  third  pleas:  and,  as  to  the  residue 
of  the  issues,  a  special  verdict  was  found,  stating  in  substance  as 
follows : — 

The  plaintiffs,  during  the  year  1846,  and  thence  hitherto,  had  carried 
on  business  as  merchants,  at  Calcutta,  under  the  firm  of  Gladstone 
&Co. 

During  the  month  of  April,  1846,  the  defendants  were  possessed 
of,  and  owners  of,  the  Belle,  then  lying  in  the  river  Hooghley,  at 
Calcutta,  bound  for  London,  by  charter-party  for  the  conveyance  of 
goods  for  freight;  Henry  Tillman  being  the  master  appointed  by  the 
defendants. 

On  the  17th  of  April,  in  that  year,  Henry  Tillman,  being  such  master, 
and  professing  to  act  as  such,  signed  and  delivered  to  Biale,  Koch  k 
Co.,  in  the  declaration  mentioned,  being  merchants  and  traders  then  in 


credit  and  carrying  on  business  in  Calcutta,  a  bill  of  lading,  ^n 


[*669 


the  usual  form,  as  follows,  and  numbered  in  the  margin : — 

(<  Shipped,  by  the  grace  of  Qody  in  good  order  and  well  conditioned, 
open  the  good  ship  Belle,  whereof  is  master  for  this  present  voyage 
Henry  Tillman,  and  now  riding  at  anchor  in  the  Hooghley,  and  bound 
for  London,  twelve  bales  of  silk,  numbered  as  in  the  margin,  to  be  deli* 
vered  in  the  like  good  order  at  London,  the  act  of  God,  the  Queen's 
enemies,  &c.,  excepted,  unto  order  or  assigns,  he  or  they  paying  freight 
51.  per  ton,  Ac.  In  witness  whereof  the  said  master  hath  affirmed  to 
three  bills  of  lading,  all  of  thb  tenor  and  date,  the  one  of  which  being 
accomplished,  the  other  two  to  stand  void*  Dated  this  17th  day  of 
April,  1846.    Contents  unknown. 

(Signed)    «H.  Tillman."    ^ 
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The  bill  of  lading  was  endorsed  <<  Biale,  Koch  &  Co/' 

By  the  custom  of  merchants,  bills  of  lading  are  commonly  pledged 
and  deposited  by  the  holders  with  others  as  a  security  for  the  payment 
of  money. 

By  such  delivery  of  the  said  bill  of  lading,  Biale,  Koch  k  Oo.  were 
enabled  to  pledge  and  deposit  the  said  bill  of  lading  with  other  persons 
as  a  security  for  the  payment  of  money :  and,  on  the  18th  of  April, 
1846,  the  plaintiffs  purchased  from  Biale,  Koch  &  Co.,  who  then  en- 
dorsed and  delivered  to  the  plaintiffs  for  full  value,  the  bill  of  exchange 
for  16842.  in  the  declaration  mentioned,  upon  the  terms  that  the  pay- 
ment of  the  amount  of  the  bill  of  exchange  should  be  secured  by  the 
deposit  of  the  said  bill  of  lading, — ^which  they  also  endorsed  to  the 
plaintiffs,  and  deposited  with  them  for  that  purpose. 

The  bill  of  exchange  was  drawn  by  Biale,  Koch  k  Co.,  and  requested 
the  drawees  to  pay  16842.  at  ten  months,  to  the  drawers,  or  order,  and 
*6701  ^^  plA<^o  ^^^  same,  with  or  "^dthont  advice,  to  account  of  ship- 
-*  ments  of  raw  silk  per  Belle,  and  rice  per  Castle  Eden. 

The  bill  was  accepted,  payable  at  No.  6,  Cfreat  Winchester  Street, 
«on  delivery  of  the  shipping  documents  against  which  this  bill  is 
drawn." 

The  plaintiffs  were  induced  by  Biale,  Koch  k  Go.  to  give  value  for, 
and  to  become  the  endorsees  of,  the  bill  of  exchange,  by  the  deposit  of 
the  bill  of  lading.  If  true,  and  if  the  goods  had  really  been  shipped, 
the  bill  of  lading  would  have  been  an  available  security  to  the  plaintiffs, 
of  the  value  of  7802.,  and  the  goods  deliverable  to  them  as  holders  of 
the  bill  of  lading. 

The  vessel  sailed,  and  arrived  in  London :  but  the  goods  were  never 
shipped ;  and  the  contents  of  the  bill  of  lading  were  untrue. 

The  bill  of  exchange,  of  which  the  plaintiffs  were  still  holders,  had 
been  presented  for  payment,  and  was  still  due,  and  also  the  16842.,  for 
securing  the  payment  of  which  to  the  extent  of  7802.,  the  bill  of  lading 
was  deposited. 

The  goods  to  be  shipped  on  board  at  Calcutta,  were  to  be  shipped  in 
pursuance  of  a  charter-party  entered  into  in  London,  on  the  24th  of 
September,  1845,  between  the  defendants  and  Biale,  Koch  k  Co. ;  and 
the  vessel  was  lying  in  the  Hooghley,  and  bound  for  London,  as  before 
mentioned,  in  pursuance  of  the  charter-party,  and  in  the  course  of  the 
voyage  therein  mentioned. 

The  case  was  argued  in  the  last  term,  before  Jervis,  C.  J.,  Crbss- 
WILL,  J.,  and  Williams,  J. 

Ootcrier  (with  whom  were  OhanneU^  Seijt.,  and£^t22),  for  the  plaintiffs. 
— ^The  defendants  are  liable  for  the  act  of  the  master  in  signing  bills  of 
lading  importing  that  goods  had  been  shipped,  and  thus  inducing  the  plain- 
tiffs to  part  with  their  money,  which  but  for  his  act  they  would  not  have 
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done.  The  master  is  the  general '^agent  of  the  owner  to  conduct  the  r4c/57-f 
Insiness  of  the  ship :  part  of  that  business,  and  a  most  material  '- 
and  responsible  part,  is  the  signing  of  bills  of  lading.  In  Abbott  on 
Shipping  (a)  it  is  said :  <<  The  great  trust  reposed  in  the  master  by  the 
owners,  and  the  great  authority  which  the  law  has  vested  in  him,  require 
on  his  part,  and  for  his  own  sake,  no  less  than  for  the  interest  of  his 
employers,  the  utmost  fidelity  and  attention.  For,  if  any  injury  or  loss 
happen  to  the  ship  or  cargo  by  reason  of  his  negligence  or  misconduct, 
he  is  personally  responsible  for  it ;  and,  although  the  mOTchant  may 
elect  to  sue  the  owners,  they  will  have  a  remedy  against  him  to  make 
good  the  damages  which  they  may  be  compelled  to  pay.  So,  if  he  make 
any  particular  engagement  or  warranty,  without  a  sufficient  authority 
from  his  owners,  although  the  owners  may  be  answerable  to  the  persons 
with  whom  he  contracts,  by  reason  of  the  general  power  belonging  to  his 
situation  and  character,  he  is  in  like  manner  responsible  to  the  owners 
for  the  injury  sustained  by  them  in  consequence  of  his  acting  beyond,  or 
in  yiolation  of,  the  particular  authority  given  to  him."  Again,  the  same 
learned  writer  says  :(&)  <<  The  great  responsibility  which  the  laws  of  com- 
mercial nations  cast  upon  the  owners  for  the  acts  of  the  master,  has 
appeared  to  many  persons,  at  first  view,  to  be  a  great  hardship:  but, 
laying  aside  all  consideration  of  the  opportunities  of  fraud  and  collusion 
which  would  otherwise  be  afforded,  it  should  always  be  remembered  that 
the  master  is  elected  and  appointed  by  the  owners ;  and  by  their  appoint- 
ment of  him  to  a  place  of  trust  and  confidence,  they  hold  him  forth  to 
the  public  as  a  person  worthy  of  trust  and  confidence ;  and,  if  the  mer« 
chants  whom  he  deceives  could  not  have  redress  against  those  who  ap-> 
pointed  him,  they  would  often  have  '*'just  reason  to  complain  that  r^ono 
they  had  sustained  an  irreparable  injury  through  the  negligence  ^ 
or  mistake  of  the  owners,  as  the  master  is  seldom  of  ability  to  make 
good  a  loss  of  any  considerable  amount"  Thus,  all  the  dealings  and 
the  misdeeds  of  the  master,  while  acting  in  that  capacity,  are  oast  by 
law  upon  his  owners.  Pothier  lays  it  down,(<?)  that,  <<  when  a  merchant 
has  appointed  any  person  to  the  management  of  a  commercial  concern, 
or  to  the  command  of  a  vessel,  and,  in  like  manner,  when  the  farmers 
of  the  King's  revenue  have  appointed  any  person  to  the  direction  of  a 
particular  department ;  in  all  the  engagements  which  such  manager  con- 
tracts for  the  affairs  committed  to  his  charge,  although  he  contracts  in 
his  own  name,  he  obliges  himself  as  principal,  and,  at  the  same  time,  he 
obliges  his  employer  as  an  accessory  debtor ;  for  the  employer  is  con- 
sidered as  having  consented  beforehand,  by  the  commission  which  he  has 
given,  to  all  the  engagements  which  the  manager  might  contract  for  the 
business  to  which  he  was  appointed,  and  to  have  rendered  himself  an- 

(o)  Part  IL  Cb.  IV.  }  \,  8tii  edit  p.  167.  (&)  Part  II.  Cb.  IL,  {  5. 

(<»>  BTftoi's  Trmnilalioft  of  tiw  TiwtiM  on  ObUg»lioiii  or  Oontnoto,  VoL  L  part  IL  e.  6»  art.  IL 
{ 1.  p.  300. 
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awerable  for  them."  So,  in  Story  on  Agency,  8d  edit.  ch.  vi.  §  116,  p, 
133,  it  is  said :  <«  The  master  of  a  ship  has  various  incidental  powers, 
resulting  from  his  official  capacity,  which  have  been  long  recognised  in 
the  maritime  law,  and  are  not  now  open  to  judicial  controversy.  Thus, 
for  example,  he  has  an  incidental  authority  to  make  all  contracts  belong- 
ing to  the  ordinary  employment  of  the  ship ;  as,  for  example,  to  let  the 
ship  on  a  charter-party,  and  to  take  shipments  on  freight,  if  such  is 
the  usual  employment  of  the  ship,  but  not  otherwise;  to  hire  seamen  for 
the  voyage ;  to  contract  for  necessary  repairs  and  equipments  for  the 
voyage ;  and  to  hypothecate  the  ship  in  foreign  ports  for  moneys  ad- 
»f)7^1  ^^^^^^  ^^  supply  the  '^'necessities  of  the  ship,  if  they  cannot  other- 

-*  wise  be  supplied.  In  these  cases,  and  in  others  of  the  like  na- 
ture, he  often  enters  (as  he  may  well  do)  into  the  contracts  in  his  own 
name ;  and  he  may  thus  become  personally  liable,  as  well  as  his  principal, 
to  fulfil  the  same ;  for,  he  is  treated,  not  as  an  ordinary  agent,  but  as, 
in  some  sort,  and  to  some  extent,  clothed  with  the  character  of  a  special 
employer  or  owner  of  the  ship,  and  representing,  not  merely  the  abso- 
lute owner  {dominfM  navi9\  but  also  the  temporary  owner,  or  charterer 
for  the  voyage  (exercitar  navia).  In  short,  our  law  treats  him  as  having 
a  special  property  in  the  ship,  and  entitled  to  the  possession  of  it,  and 
not  as  having  the  mere  charge  of  it  as  a  servant.  On  this  account,  he 
may  bring  an  action  of  trespass  for  a  violation  of  that  possession ;  and, 
where  the  freight  has  been  earned  under  a  contract  to  which  he  is  a 
party,  or  under  a  bill  of  lading  signed  by  himself,  he  may  bring  a  suit 
for  the  freight  due  on  the  delivery  of  the  goods."  Again,  in  §  119,  it 
is  said :  <«  The  master  is  ordinarily  intrusted  with  the  authority  of  ship- 
ping the  officers  and  crew ;  of  superintending  the  ordinary  outfits,  equip- 
ments, repairs,  and  other  preparations  of  the  vessel  for  the  voyage ;  of 
lading  and  unlading  the  cargo;  and^  in  eases  of  a  general  shipj  of  receiv- 
ing goods  on  board  onfreight^  and  of  signing  hills  of  lading  for  the  same. 
These  are  such  usual  incidents  of  his  official  character,  that  notice  of  a 
positive  prohibition  would  seem  indispensable,  in  order  to  afiect  third 
persons  with  his  want  of  due  authority  to  do  the  acts."  And  in  §  127, 
he  further  says :  <<  If  a  person  is  held  out  to  third  persons,  or  to  the  pub- 
He  at  large,  by  the  principal,  as  having  a  general  authority  to  act  for 
and  to  bind  him  in  a  particular  business  or  employment,  it  would  be  the 
height  of  injustice,  and  lead  to  the  grossest  frauds,  to  allow  him  to  set 
up  his  own  secret  and  private  instructions  to  the  agent,  limiting  that 
♦A7i.l  ^^^^^^^^7 »  ^^^  ^^^  ^^  defeat  his  acts  and  transactions  under  *the 

-'  agency,  when  the  party  dealing  with  him  had,  and  could  have,  no 
notice  of  such  instructions.  In  such  cases,  good  faith  requires  that  the 
principal  should  be  held  bound  by  the  acts  of  the  agent,  within  the  scope 
of  his  general  authority ;  for,  he  has  held  him  out  to  the  public  as 
competent  to  do  the  acts,  and  to  bind  him  thereby.  The  maxim  of 
natural  justice  here  applies  with  its  full  force,  that  he  who,  without 
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intentional  frand,  has  enabled  any  person  to  do  an  act  trhich  must 
be  injurious  to  himself  or  to  another  innocent  party,  shall  himself 
suffer  the  injury,  rather  than  the  innocent  party  \rho  has  placed  confi- 
dence in  him."  [Jbrvis,  C.  J. — If  the  master's  authority  is  to  sign 
bills  of  lading  only  upon  receiving  the  goods  on  bo»rd,  the  owner  does 
not  hold  him  out  as  his  agent  until  he  receives  the  goods.  CrbsswblL) 
J. — If,  as  you  say,  the  authority  of  the  master  is  not  a  special  authority, 
but  a  general  authority  which  is  conferred  upon  him  by  law,  the  extent 
of  that  authority  must  be  kno?m  to  all  persons  who  take  bills  of  lading.] 
It  is  not  contended  that  the  master  has  a  general  authority  to  give  bills 
of  lading  without  receiving  the  goods.  [Cresswbll,  J. — Here,  the  ap- 
parent authority  of  the  master  seems  to  have  been  more  limited  than  his 
real  authority.]  The  negotiability  of  bills  of  lading  has  long  since 
been  established :  Lickbarrow  v.  Mason,  2  T.  R.  68.  [Jbrvis,  C.  J. — ^In 
that  case,  Buller,  J.,  intimates,  that,  in  a  case  like  the  present,  the  mos- 
ter  would  be  liable.  «  A  bill  of  lading,"  he  says,  <«  is  an  acknowledgment 
by  the  captain  of  having  received  the  goods  on  board  his  ship :  therefore 
it  would  be  a  fraud  in  the  captain  to  sign  such  a  bill  of  lading,  if  he  had 
not  received  the  goods  on  board ;  and  the  corhsiffnee  tootUd  be  entitled  to 
hie  action  againet  the  captain  for  the  fraud  ""I  It  would  be  hard  indeed 
upon  the  endorsee  of  the  bill  of  lading,  who  has  no  means  of  knowing 
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^whether  the  master  has  received  the  goods,  but  takes  it  upon 
the  faith  of  his  signature,  to  hold  that  he  has  no  remedy  against 
the  owner.  Such  a  doctrine  will  go  very  far  to  destroy  the  negotiability 
of  these  instruments.  If  the  owner's  authority  to  the  master  is  limited 
to  goods  actually  received  on  board,  the  owner  would  not  be  responsible 
for  any  wrongful  act  by  the  master.  Suppose  the  master  receives  six 
bales  of  silk,  and  signs  a  bill  of  lading  for  twelve, — is  the  owner  respon^ 
sible  for  the  six,  and  not  for  the  others  ?  [Jbrvis,  C.  J. — That  is  the 
very  point  which  we  have  before  us.]  In  Howard  v.  Tucker,  1  B.  &  Ad. 
712  (E.  C.  L.  R.  vol.  20),  goods  being  shipped  in  India  for  London,  on 
account  of  a  person  there,  the  bill  of  lading  was  forwarded  to  him,  and 
he  endorsed  it  over  for  value :  the  bill  of  lading,  signed  by  the  captain, 
stated  the  freight  to  have  been  paid  in  Bengal,  but  it  was  found,  after 
the  above  transfer,  that  the  freight  had  never  been  paid,  through  the 
default  of  the  shippers :  it  was  held,  that  the  ship-owners,  who  detained 
the  goods,  could  not  claim  payment  of  the  freight  from  the  assignees  of 
the  bill  of  lading.  In  giving  judgment,  the  court  say :  <<  The  point  con- 
tended for,  is,  that  an  owner  having  given  a  bill  of  lading,  by  which 
freight  appears  to  have  been  paid  before  the  ship's  departure  from  India, 
is  still  not  estopped,  as  against  the  assignee  of  such  bill,  from  claiming 
freight  when  the  vessel  arrives  here.  We  think  such  a  position  cannot 
be  supported,  and  that,  if  we  were  to  sanction  it,  a  door  would  be  opened 
to  many  frauds."  It  is  impossible  to  distinguish  that  case  in  principle 
from  the  present,  without  drawing  some  such  line  as  that  suggested  by 
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the  lord  chief  justice,  viz.^  that  the  master  is  only  the  agent  of  the  owner 
to  sign  bills  of  lading  when  he  receives  the  goodsj — a  position  for  whieh, 
it  is  submitted,  there  is  no  authority.  In  Berkley  v.  Wailing,  7  Ad.  & 
^g-g,  E.  29  (E.  C.  L.  R.  vol.  84)  2  N.  A;  P.  178,  a  declaration  *in  as- 

-I  Bumpsit  stated  that  the  defendants  Watling  and  Nave  were  owners 
of  a  ship ;  that,  in  consideration  that  the  plaintiff  at  their  request  shipped 
goods  on  board  to  be  delivered  to  him,  Watling  and  Nave  promised  to 
deliver ;  assigning  for  breach,  non-delivery.  Nave  pleaded  separately, 
and  traversed  the  shipment.  On  the  trial,  the  plaintiff  produced  a  bill 
of  lading,  signed  by  the  captain  of  the  ship,  transmitted  to  the  plaintiff 
by  Watling,  stating  the  goods  to  be  shipped  by  Watling,  to  be  delivered 
to  the  plamtiff  or  his  assigns.  Proof  also  was  given  to  show  that  the 
plaintiff  held  the  bill  for  value.  Watling  was  the  managing  owner.  It 
was  held,  that  Nave  might  produce  evidence  that  the  goods  were  not 
shipped  in  fact,  and  was  not  estopped  by  the  bill  of  lading,  supposing 
such  estoppel  to  exist  in  general,  inasmuch  as  the  plaintiff  could  support 
his  issue  only  by  making  Watling  his  agent,  and,  if  Watling  was  so,  the 
plaintiff  was  cognisant,  through  him,  of  the  fact.  [Jbrvis,  0.  J. — The 
point  now  under  discussion  was  incidentally  mentioned  by  Littlbdalb, 
J.,  and  my  brother  PATXBSoy,  in  that  case.]  Bates  v.  Todd,  1  M.  & 
Rob.  106,  shows  that  a  bill  of  lading  is  not  conclusive  as  between  the 
shippers  of  the  goods  and  the  owners  of  the  ship ;  but  that  the  owners 
may  show  that  less  goods  than  those  specified  in  the  bill  of  lading  were 
shipped,  the  master,  who  signed  the  bill  of  lading,  being  misled  by  the 
fraud  of  the  agent  of  the  shippers.  In  Ewbank  v.  Nutting,  7  Com.  B. 
797  (E.  C.  L.  R.  vol.  62),  it  was  held  that  trover  lies  against  a  ship- 
owner for  a  sale  by  the  master,  of  goods,  at  a  place  short  of  their  port 
of  destination,  under  circumstances  not  inconsistent  with  the  general 
scope  of  the  authority  conferred  upon  the  master  by  the  owner.  The 
effect  of  a  bill  of  lading  was  a  good  deal  considered  in  the  case  of  Jen- 
*6771  ^y^*  ^*  *U8bome,  7  M.  &  G.  678  (E.  C.  L.  R.  vol.  49),  8  Scott, 

-^  N.  R.  505.  TiNDAL,  0.  J.,  there  says:(a)  <«The  actual  holder 
of  an  endorsed  bill  of  lading  may  undoubtedly  by  endorsement  transfer 
a  greater  right  than  he  himself  has.  It  is  at  variance  with  the  general 
principles  of  law,  that  a  man  should  be  allowed  to  transfer  to  another  a 
right  which  he  himself  has  not :  but  the  exception  is  founded  on  the 
nature  of  the  instrument  in  question,  which,  being,  like  a  bill  of  exchange, 
a  negotiable  instrument,  for  the  general  convenience  of  commerce,  has 
been  allowed  to  have  an  effect  at  variance  with  the  ordinary  principles 
of  law.  But  this  operation  of  a  bill  of  lading,  being  derived  from  its 
negotiable  quality,  appears  to  us  to  be  confined  to  the  case  where  the 
person  who  transfers  the  right  is  himself  in  possession  of  the  bill  of 
lading,  so  as  to  be  in  a  situation  to  transfer  the  instrument  itself  which 
is  the  symbol  of  the  property  itself."    [Williams,  J. — The  authority  of 

(a)  7  M.  4  a.  699  (B.  0.  L.  B.  roL  49),  8  Soot^  N.  R.,  (SS. 
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that  case  is,  merely  to  deny  to  a  delivery  order  the  qualities  which  are 
ttated  to  belong  to  a  bill  of  lading.]  The  negotiability  of  a  bill  of  lading 
is  certainly  more  restricted  than  that  of  a  bill  of  exchange.  [  Gbbsswbll, 
J. — The  proper  phrase  is,  that  the  property  in  the  goods  passes  by  en* 
dorsement  of  the  bill  of  lading :  Thompson  v.  Dominy,  14  M.  k  W. 
408. t]  Take  the  ordinary  case  of  an  authority  to  draw,  accept,  or  en- 
dorse bills  of  exchange.  In  Boulton  v.  Arlsden,  3  Salk.  234,  1  Ld. 
Baym.  224,  it  was  held  <<  that  a  note  under  the  hand  of  an  apprentice 
shall  bind  his  master,  where  he  is  allowed  to  deliver  out  notes,  though 
the  money  is  never  applied  to  the  master's  use."  [Gresswell,  J. — 
That  means,  rather,  the  allowing  an  apprentice  to  acknowledge  the  re- 
ceipt of  money.]  In  Prescott  v.  Flinn,  9  Bingh.  19  (E.  C.  L.  B.  vol.  28), 
2  M.  t  Scott,  18  (E.  C.  L.  B.  vol.  28),  from  the  fact  that  the  defendants' 
confidential  clerk  had  been  accustomed  to  draw  checks  for  them,  that, 
in  one  ^instance,  at  least,  they  had  authorized  him  to  endorse,  r^cpyo 
and,  in  two  other  instances,  had  received  money  obtained  by  his  '- 
endorsing  in  their  name,  a  jury  was  held  warranted  in  inferring  that  the 
clerk  had  a  general  authority  to  endorse.  The  general  doctrine  is  also 
considered  in  Llewellyn  v.  Winckworth,  13  M.  &  W.  598,t  and  Alexan- 
der v.  Mackenzie,  6  Com.  B.  766  (E.  C.  L.  B.  vol.  60).  [Cresswell, 
J.-— The  distinction  between  that  class  of  cases  and  this,  is,  that,  where 
a  clerk  or  other  person  accepts  or  endorses  for  his  employers,  if  he  is 
acting  within  the  scope  of  bis  authority,  the  employers  are  in  the  same 
position  as  if  they  had  themselves  accepted  or  endorsed.]  The  master 
of  a  ship,  assuming  that  he  has  special  directions  from  his  owners  as  to 
the  form  of  the  bills  of  lading,  being  clothed  with  an  apparent  authority 
as  master,  which  enables  him  to  impose  upon  third  persons,  his  owners 
are  clearly  responsible  for  his  acts, — ^whether  of  negligence  or  of  fraud. 
In  Hern  v,  Nichols,  1  Salk.  289,  in  an  action  on  the  case  for  a  deceit, 

the  plaintiff  set  forth  that  he  bought  several  parcels  of  silk  for 

silk,  whereas  it  was  another  kind  of  silk,  and  that  the  defendant,  well 

knowing  this  deceit,  sold  it  to  him  for silk :    on  the  trial,  upon 

not  guilty,  it  appeared  that  there  was  no  actual  deceit  in  the  defendant, 
who  was  the  merchant,  but  that  it  was  his  factor  beyond  sea ;  and  the 
doubt  was,  if  this  deceit  could  charge  the  merchant.  But  Holt,  C.  J., 
was  of  opinion  "  that  the  merchant  was  answerable  for  the  deceit  of  his 
factor,  though  not  criminaliter^  yet  civtliter;  for,  seeing  somebody  must 
be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that  employs  and 
puts  a  trust  and  confidence  in  the  deceiver  should  bo  a  loser,  than  a 
stranger."  [Cresswell,  J. — There  the  factor  entered  into  a  contract  with 
tho  plaintiff  for  his  employer.  Here,  you  are  a  step  further  off.  You  say, — 
*your  agent,  with  whom  I  made  no  contract,  has  enabled  a  man  r^^n^q 
with  whom  I  did  contract,  to  cheat  me.]  This  is  a  question  be-  *■ 
tween  a  stranger  and  a  man  in  whom  the  defendants  put  their  confidence 
and  trust.    In  Pickering  v.  Bosk,  15  East,  38,  where  a  purchaser  of 
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hemp  lying  at  wharfs  in  London,  had,  at  the  time  of  his  purchase,  the 
hemp  transferred  in  the  wharfinger's  books  into  the  name  of  the  broker 
who  effected  the  purchase  for  him,  and  whose  ordinary  bnsiness  it  was 
to  boy  and  sell  hemp, — ^this  was  held  to  give  the  broker  an  implied 
anthority  to  sell  it,  and  that  his  sale  and  receipt  of  the  money  bonnd 
his  unknown  principal.  Whitehead  v.  Tuckett,  15  East,  400,  is  to  the 
same  effect.  The  general  principle  pervading  all  these  cases,  is,  that 
he  who  places  a  man  in  a  position  which  enables  him,  acting  as  his  gene- 
ral agent,  to  obtain  a  false  credit,  is  himself  liable.  [Gresswell,  J. — 
Suppose  this  were  not  the  case  of  an  endorsee  of  a  bill  of  lading,  but 
that  of  the  owner  of  the  goods,  who  really  sent  them  by  a  carrier  for 
the  purpose  of  their  being  shipped,  and  the  master  gives  a  receipt  to 
the  owner  of  the  goods,  but  the  carrier  fails  to  deliver  them  :  in  that 
case,  the  owner  would  be  induced  by  the  captain's  receipt  to  abstain 
from  pursuing  the  thief:  but,  is  the  endorsee  of  the  bill  of  lading,  under 
the  circumstances  supposed,  in  the  same  position  as  the  original  owner 
of  the  goods  ?]  He  certainly  is  not  in  a  worse  position.  The  true 
principle  upon  which  the  decision  of  this  case  will  turn,  is  that  put  by 
Lord  Denman,  in  Trueman  t;.  Loder,  11  Ad.  &  E.  589,  593  (E.  C.  L.  B. 
vol.  89),  8  P.  &  D.  267.  «  Here,"  says  his  lordship,  « is  the  case  of 
one  exclusively  an  agent  for  another,  and  in  that  light  only  regarded 
by  the  customer.  Having  full  authority  so  to  represent  himself,  he 
forms  the  design  in  his  own  mind,  to  divert  one  of  his  numerous  con- 
*BR01  ^^^^^  ^^^^  ^^  expected  destination,  to  some  purpose  *of  his  own. 
-*  But  that  design  cannot  operate  to  oust  the  opposite  party  of  those 
rights  against  the  principal  which  both  the  principal  and  agent  had  by 
their  conduct  concurred  in  persuading  him  that  he  possessed."  Here, 
the  captain  has  an  unlimited  authority  to  sign  bills  of  lading  for  goods 
received.  If  he  exceeds  his  authority,  or  deceives  third  persons,  it  is 
but  just  that  the  owner  should  be  responsible. 

Butt  (with  whom  was  Clecuiby),  contrd.. — Upon  the  facts  stated  in  this 
special  verdict,  the  defendants  are  clearly  not  liable  to  the  plaintiffs  for 
the  consequences  of  the  master's  improvident  act  in  signing  bills  of 
lading  when  he  had  not  actually  received  the  goods  on  board.  The 
master  of  a  ship  is  not,  as  is  contended  on  the  other  side,  the  general 
agent  of  his  owners.  He  is  their  agent  only  to  a  special  and  limited 
extent.  His  authority  is  to  be  gathered  from  the  nature  of  his  employ- 
ment. He  is  to  receive  goods  on  board  the  ship,  to  give  bills  of  lading 
for  goods  so  received,  to  make  contracts  for  freight,  and  to  take  due  and 
proper  care  of  the  goods  whilst  on  board.  It  is  not  his  duty,  neither 
has  he  any  authority,  to  sign  bills  of  lading  for  goods  which  have  never 
been  shipped.  In  no  case  is  a  principal  bound  by  the  acts  of  his  agent  not 
within  the  scope  of  his  authority.  Story,  in  his  treatise  on  the  Law  of 
Agency,  after  speaking  of  the  liability  of  the  principal  for  tort  or  negli- 
gence of  the  agent,  says,  in  §  456,  <«  But,  although  the  principal  is  thus 
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liable  for  the  torts  and  negligences  of  his  agent,  jet  tre  are  to  nnderstand 
the  doctrine  with  its  just  limitations,  that  the  tort  or  negligence  occurs  in 
the  coarse  of  the  agency :  for  the  principal  is  not  liable  for  the  torts  or  negli- 
gences of  his  agent  in  any  matters  beyond  the  scope  of  the  agency,  unless 
he  has  expressly  authorized  them  to  be  done,  or  he  has  subsequently  adopt- 
ed them  for  his  own  use  or  benefit/'  [Crssswell,  J, — ^Mr.  Orawder  says, 
*tme  it  is  that  it  is  well  known  that  the  captain's  real  authority,  r^no^ 
is,  to  sign  bills  of  lading  only  for  goods  that  are  actually  put  on  ^ 
board  the  ship :  but,  he  says,  there  is  an  apparent  authority  to  sign  all 
bills  of  lading  without  restriction.  Try  that  by  the  test  of  a  partner's 
authority  to  sign  bills  of  exchange  for  the  purpose  of  the  trade.  One 
draws  or  accepts  a  bill  in  fraud  of  his  partner, — what  answer  does  this 
afford  to  a  land  fide  holder  for  value  ?]  The  similitude  between  bills 
of  lading  and  bills  of  exchange,  is  not  very  perfect :  if  they  were  in 
all  respects  analogous,  the  argument  on  the  other  side  would  be  much 
more  formidable.  But  there  is  a  manifest  distinction  between  cases  of 
contract  and  tort :  the  endorsement  of  a  bill  of  exchange  transfers  the 
contract ;  not  so  the  endorsement  of  a  bill  of  lading ;  the  contract  be- 
tween the  shipper  and  the  owner  remains  unassignable.  In  Story  on 
Agency,  §  119,  it  is  said  the  master  is  ordinarily  intrusted  with  the 
authority,  <<in  cases  of  a  general  ship,  of  receiving  goods  on  board 
on  freight,  and  of  signing  bills  of  lading  for  the  %ame,''  Most  of  the 
authorities  are  collected  in  the  case  of  Wilde  v.  Gibson,  1  House  of 
Lords  Gases,  605,  where  the  House  of  Lords  resolved,  amongst  other 
points,  that,  to  set  aside  a  purchase,  perfected  by  conveyance  and  pay- 
ment of  the  purchase-money,  for  fraudulent  concealment  by  the  vendor 
of  a  defect  in  the  title,  where  there  was  no  warranty  or  statement  that 
there  was  no  defect,  proof  of  concealment  by  the  vendor's  agent  is  not 
sufficient,  there  must  be  proof  of  direct  personal  knowledge  and  conceal- 
ment by  the  principal.  Lord  Campbell,  in  the  course  of  the  argument 
of  that  case,  observes  :(a)  <<  Li  an  action  upon  contract,  the  representa* 
tion  of  an  agent  is  the  representation  of  the  principal ;  but,  in  an  action 
on  the  case,  for  deceit,  the  misrepresentation  or  ^concealment  r^c/^on 
must  be  proved  against  the  principal."  And  in  giving  his  judg-  ^ 
ment,  his  lordship  further  enlarges  upon  that  di8tinction.(i)  Howard 
V.  Tucker,  1  B.  &  Ad.  712  (E.  C.  L.  E.  vol.  20),'  is  distinguishable  from 
this  case.  There,  the  captain  received  the  goods,  and  signed  a  bill  of 
lading  purporting  that  freight  had  been  paid  in  Bengal, — which  he 
clearly  had  authority  to  do.  That  being  so,  it  was  not  competent  to  the 
owner  to  detain  the  goods,  as  against  the  assignee  of  the  bill  of  lading, 
for  freight.  [Cresswell,  J. — Had  the  captain  authority  to  give  a  bill 
of  lading  acknowledging  that  freight  had  been  paid,  when  in  fact  it  had 
not  ?  Jervis,  C.  J. — The  case  of  Howard  v.  Tucker  does  not  seem  to 
have  undergone  much  discussion.]     In  Ewbank  t^.  Nutting,  7  Com.  B. 

(a)  1  Hoaso  of  Lords  Cases,  615.  (h)  lb.  633. 
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797  (E.  G.  L.  B.  vol.  62),  the  goods  were  sold  by  the  captain  without 
necessity ;  there  conld  be  no  doubt,  therefore,  that  the  owner  was  liable. 
The  extent  of  the  liability  of  the  principal  for  the  acts  of  his  agent,  is 
much  discussed  in  Cornfoot  v.  Fowke,  6  M.  &;  W.  868,t  Fuller  v.  Wilson, 
8  Q.  B.  58, 1009  (E.  C.  L.  B.  vol.  48),  2  Gale  &  D.  460,  8  Gale  k  D. 
670,  Moens  v.  Heyworth,  10  M.  &  W.  147,t  Taylor  v.  Ashton,  11  M. 
k  W.  401,t  and  Evans  v.  Collins,  6  Q.  B.  804,  820  (E.  C.  L.  B.  vol. 
48),  Dav.  k  Meriv.  72,  669, — all  of  which  cases  are  commented  upon  in 
the  notes  to  Fasley  v.  Freeman,  in  Smith's  Leading  Gases,  Vol.  II.  pp. 
70—71  6.  In  Jarmain  v.  Hooper,  6  M.  &  G.  827  (E.  G.  L.  R.  vol.  46), 
7  Scott,  N.  B.  663,  in  trespass  quare  domum  fregit  against  the  sheriff 
and  A.,  the  sheriff  justified  under  tkji.fa.  issued  against  the  goods  of 
the  plaintiff  by  A. :  to  this  plea  the  plaintiff  replied,  that  the  fi.  fa. 
did  not  issue  against  the  goods  of  the  plaintiff.  It  appeared  that  A. 
had  obtained  judgment  against  Joseph  Jarmain,  who  was  the  son  of 
the  plaintiff,  and  thereupon  issued  a  fi.  fa,  against  Joseph  Jarmain, 
*RM1  *without  any  further  description,  under  which  the  goods  of  Joseph 
^  Jarmain  the  elder  were  taken :  and  it  was  held,  that  the  writ 
afforded  no  justification  to  the  sheriff;  and  that  A.  was  also  liable  in 
trespass,  notwithstanding  he  was  not  proved  to  have  in  any  way  inter* 
fered,  beyond  giving  instructions  to  the  attorney  to  sue  Joseph  Jarmain, 
the  son.  In  giving  the  judgment  of  the  court  in  that  case,  Tindal,  G. 
J.,  says  :{a)  <<  As  to  the  defendant  Heenan,  the  only  question  in  his  case 
is,  whether  he  is  bound  by  the  act  of  his  attorney,  in  giving  the  direc* 
tions  to  the  sheriff  to  take  the  goods  of  the  plaintiff.  That  the  plaintiff 
in  the  original  action  is  liable  in  trespass,  if  the  sheriff  by  his  own  order 
takes  the  goods  of  a  stranger  in  execution,  is  clear  law, — 2  Roll.  Abr. 
553,  1,  5,  10.  And  it  appears  to  us  that  the  direction  given  by  the 
attorney  is  a  direction  given  by  an  agent  within  the  scope  of  his  autho- 
rity, and  binds  the  principal.  The  attorney  has  the  general  conduct  of 
the  cause ;  he  is  the  only  person  with  whom  the  sheriff  has  communica- 
tion :  and,  in  taking  a  step  essentially  necessary  for  the  benefit  of  the 
client,  that  is,  for  the  obtaining  the  fruit  of  his  judgment,  we  think  he  can- 
not be  held  to  have  acted  beyond  his  authority,  though  he  has  miscarried 
in  its  execution.  And,  when  it  is  argued  that  he  cannot  be  his  agent  in 
giving  false  information,  the  answer  is,  that,  if  his  agent  to  do  the  par- 
ticular act,  the  client  must  stand  to  the  consequences  if  he  acts  inad- 
vertently or  ignorantly.'*  Here,  however,  the  captain  was  not  acting 
within  the  scope  of  his  authority  in  signing  bills  of  lading  for  goods 
which  he  had  never  received :  the  act  done  by  him  was  as  distinct  from 
his  authority  as  if  he  had  committed  an  assault  or  any  other  crime. 
That  the  consignee  could  acquire  no  property  in  the  goods  under  a  bill 
of  lading  so  signed,  is  clear  from  the  cases  of  Osey  v.  Gardner,  Holt, 

(a)  6  M.  A  a.  849  (B.  C.  L.  R.  toI.  46),  7  SooU»  N.  B.,  680. 
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N.  P.  a  406  (B,  0.  L.  R.  vol.  8),  and  Begbie  *«•  Clarke,  Cooke  ^^gg^ 
k  Alcock,  150  (Irish).  The  transaction  was  there  treated  as  a  '- 
mere  fraud.  In  no  case  is  the  master  or  the  principal  responsible  for 
the  wt  of  his  servant  or  agent,  where  the  act  done  is  not  done  fairly 
within  the  scope  of  the  authority  conferred  upon  him:  M'Manus  v* 
Crickett,  1  East,  106;  Croft  v.  Alison,  4  B.  &  Aid.  690  (E.  0.  L.  B. 
vol.  6);  Hutchinson  t^.  The  York,  Newcastle,  and  Berwick  Railway  Com- 
pany, 6  Exch.  843  ;t  Wigmore  v.  Jay,  6  Ezch.  854.  f  With  respect  to 
the  suggestion  that  the  owner,  who  appoints  the  captain,  thereby  places 
him  in  a  position  to  impose  upon  the  world, — the  obvious  answer  is,  that 
he  appoints  him  in  the  expectation  that  he  will  do  his  duty,  and  nothing 
else. 

OrawkTy  in  reply. — The  master  of  a  ship  is  especially  classed  amongst 
those  who  are  said  to  be  general  agents:  his  authority  is  not  limited; 
and,  from  the  very  nature  of  his  duties,  he  must  often  act  upon  his  own 
discretion.  In  Smith's  Mercantile  Law,  in  treating  of  the  authority 
of  an  agent  to  bind  his  principal  to  third  persons,  the  learned  author 
8ay8:(tf)  <<In  solving  all  questions  on  this  subject,  iiie  general  rule 
is,  that  the  extent  of  the  agent  %  awthorUy  U  (as  hettDeen  hie  principal 
4md  third  parties)  to  ie  meaeured  hy  the  extent  of  hie  usual  employ- 
ment; tor  he  who  accredits  another  by  employing  him,  must  abide  by 
the  effects  of  that  credit,  and  will  be  bound  by  contracts  made  with 
innocent  third  persons,  in  the  seeming  coarse  of  that  employment,  and 
on  the  faith  of  that  credit,  whether  the  employer  intended  to  authorize 
them  or  not;  since,  where  one  of  two  innocent  persons  must  suffer  by 
the  fraud  of  a  third,  he  who  enables  that  third  person  to  commit  the 
fraud  shoold  be  the  sufferer/'    Again,(i)— «  A  general  agent  is  a  per- 


eon  *whom  a  man  puts  in  his  place  to  transact  all  his  business 
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of  a  particular  kind :  thus,  a  man  usually  retains  a  factor  to 
buy  and  sell  all  goods,  and  a  iroker  to  negotiate  all  contracts  of  a  cer- 
tain description,  an  attorn^  to  transact  all  his  legal  business,  a  master 
to  perform  all  tilings  relating  to  the  usual  employment  of  his  ship,  and 
80  in  other  instances,"  It  is  difficult  to  conceive  a  man  acting  more 
apparently  within  the  scope  of  his  authority,  than  a  master  in  giving 
bills  of  lading.  It  is  true,  his  real  authority  and  duty  are,  to  sign  bills 
of  lading  only  upon  receiving  the  goods :  but  he  is  still  acting  within 
the  scope  of  his  authority,  if  he,  whether  fraudulently  or  mistakenly, 
aigns  bills  of  lading  before  the  goods  are  sent  on  board.  Lord  Camp- 
bill's  dictum  in  Wilde  v.  Gibson,  as  a  general  proposition,  is  not  accu- 
rate :  it  is  inconsistent  with  Lord  Holt's  doctrine  in  Boulton  v.  Arls- 
den,  8  Balk.  284, 1  Lord  Raym.  224,  and  with  that  of  Parks,  B.,  in 
Cornfoot  v.  Fowke,  6  M.  k  W.  868.t  There  are  many  cases  where  the 
principal  is  responsible  for  the  misconduct  of  his  agent.  Thus,  in  Ellis 
1^.  Turner,  8  T.  R.  681,  the  owners  of  vessels  on  the  navigation  between 

(a)  4tti  edit  p.  Ua  {h)  P»8«  118. 

VOL.  X.— 66  20 


685  GRANT  v.  NORWAY.    H.  V.  1861. 

Hall  and  M^mBborough  bad  given  public  notice  that  they  would  not  be 
answerablt  for  losses  in  any  case,  except  the  loss  were  occasioned  by  the 
want  of  care  in  the  ma&tcr,  nor  even  in  such  case  beyond  lOZ.  per  cent, 
unless  extra  freight  were  paid.  The  master  of  one  of  the  ships  took  on 
bpard  the  plaintifif's  goods^  to  be  carried  from  Hull  to  Stockwith  (an 
intermediate  place  between  Hull  and  Gainsborough),  and  delivered  at 
Stockwith.  The  vessel  passed  by  Stockwith  without  delivering  the 
plainti£f's  goods  there,  and  sank  before  her  arrival  at  Gainsborough, 
without  any  want  of  care  in  the  master :  and  it  was  held,  that  the  owner 
*f\Ml  ^^  ▼eest^l  was  responsible  to  the  plaintiff  for  the  whole  loss,  ''"in 
-'.an  action  on  the  contract.  Lord  Kenyon  said :  «<  Perhaps,  as 
between  the  defendants  and  their  servant,  the  master  of  the  vessel,  this 
was  misconduct  in  the  latter ;  but,  as  between  the  defendants  and  third 
persons,  the  forraer  are  answerable  upon  their  contract.  The  maxim 
applies  here,  respondeat  superior.''  So  here,  as  between  the  master  and 
the  owners,  the  former  may  have  been  guilty  of  a  breach  of  duty;  but 
still  they  are  responsible  to  innocent  third  parties.  After  stating  the 
facts  of  that  case,  his  lordship  proceeds :  <<  As  the  vessel  reached  Stock- 
with in  safety,  and  might  have  delivered  the  plaintiff's  goods  there,  I 
think  that  this  action  may  be  maintained ;  for,  though  the  loss  happened 
in  consequence  of  the  misconduct  of  the  defendants'  servant,  the  supe- 
riors (the  defendants)  are  answerable  for  it  in  this  action.  The  defend- 
ants are  responsible  for  the  acts  of  their  servant  in  those  things  that 
respect  his  duty  under  them,  though  they  are  not  answerable  for  his 
misconduct  in  those  things  that  do  not  respect  his  duty  to  them ;  as,  if 
he  were  to  commit  an  assault  upon  a  third  person  in  the  course  of  his 
voyage."  Jarmain  v.  Hooper,  6  M.  &  G.  827  (E.  G.  L.  B.  vol.  46),  7 
Scott,  K.  R.  663,  is  also  a  distinct  authority  in  favour  of  the  liability 
of  the  principal  for  the  act,  though  not  strictly  authorized,  of  the  agent. 
Osey  V.  Gardner,  Holt,  N.  P.  C.  405  (E.  0.  L.  R.  vol.  3),  and  Begbie  v. 
Clarke,  Cooke  &  Alcook,  150,  have  no  application  whatever  to  the 
present  case.  Cur.  adv.  vniL 

Jebvis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  my  brothers  CaESSWBLL  and  Williams 
and  myself.  It  arises  upon  a  special  verdict,  and  presents  a  question  of 
it^oQ^-i  considerable  ^importance,  both  to  those  who  take  bills  of  lading 
^  on  the  faith  of  their  representing  property  which  passes  by  the 
transfer  of  them,  and  to  the  ship-owner,  whom  it  is  attempted  to  bind 
by  all  bills  of  lading  which  his  captain  may  think  fit  to  sign.  The  point 
presented  by  the  several  pleas  is  substantially  one  and  the  same,  viz. 
whether  the  master  of  a  ship,  signing  a  bill  of  lading  for.  goods  which 
have  never  been  shipped,  is  to  be  considered  as  the  agent  of  the  owner 
in  that  behalf,  so  as  to  make  the  latter  responsible.  The  authority  of 
the  master  of  a  ship  is  very  large,  and  extends  to  all  acts  that  are  usual 
and  necessary  for  the  use  and  enjoyment  of  the  ship;  but  is  subject  to 
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several  well-known  limitations.  He  may  make  contracts  for  the  hire  of 
the  ship,  but  cannot  vary  that  which  the  owner  has  made.  He  may  take 
np'  money  in  foreign  ports,  and,  under  certain  circumstances,  at  home, 
for  necessary  disbursements,  and  for  repairs,  and  bind  the  owners  for 
repayment ;  but  his  authority  is  limited  by  the  necessity  of  the  case, 
and  he  cannot  make  them  responsible  for  money  not  actually  necessary 
for  those  purposes,  although  he  may  pretend  that  it  is.  He  may  make 
contracts  to  carry  goods  on  freight,  but  cannot  bind  his  owners  by  a  con- 
tract to  carry  freight  free.  So,  with  regard  to  goods  put  on  board,  he 
mvi,j  sign  a  bill  of  lading,  and  acknowledge  the  nature  and  quality  and 
condition  of  the  goods.  Constant  usage  shows  that  masters  have  that 
general  authority ;  and,  if  a  more  limited  one  is  given,  a  party  not 
informed  of  it  is  not  affected  by  such  limitation.  <<  The  master  is  a 
general  agent  to  perform  all  things  relating  to  the  usual  employment  of 
his  ship :  and  the  authority  of  such  an  agent  to  perform  all  things  usual 
in  the  line  of  Inmness  in  which  lie  is  employed^  cannot  be  limited  by  any 
private  order  or  direction  not  known  to  the  party  dealing  with  him. ''(a) 

'^Is  it  then  usual,  in  the  management  of  a  ship  carrying  goods  r^cf^oo 
on  freight,  for  the  master  to  give  a  bill  of  lading  for  goods  not  ^ 
put  on  board  ?  for,  all  parties  concerned  have  a  right  to  assume  that  an 
agent  has  authority  .to  .do  all  which  is  usual.  The  very  nature  of  a 
bill  of  lading  shows  that  it  ought  not  to  be  signed  until  goods  are  on 
board :  for,  it  begins  by  describing  them  as  shipped.  It  was  not  con< 
tended  that  such  a  course  is  usual.  In  Lickbarrow  v.  Mason,  Buller, 
J.,  says  :{b)  <<  A  bill  of  lading  is  an  acknowledgment  by  the  captain,  of 
having  received  the  goods  on  board  his  ship :  therefore,  it  would  be  a 
fraud  in  the  captain  to  sign  such  a  bill  of  lading,  if  he  had  not  received 
tlie  goods  on  board ;  and  the  consignee  would  be  entitled  to  his  action 
against  the  captain  for  the  fraud." 

It  is  not  contended  that  the  captain  had  any  real  authority  to  sign  bills 
of  lading,  unless  the  goods  had  been  shipped :  nor  can  we  discover  any 
ground  upon  which  a  party  taking  a  bill  of  lading  by  endorsement,  would 
be  justified  in  assuming  that  he  had  authority  to  sign  such  bills,  whether 
the  goods  were  on  board  or  not. 

If,  then,  from  the  usage  of  trade,  and  the  general  practice  of  ship- 
masters, it  is  generally  known  that  the  master  derives  no  such  authority 
from  his  position  as  master,  the  case  may  be  considered  as  if  the  party 
taking  the  bill  of  lading  had  notice  of  an  express  limitation  of  the  au- 
thority ;  and,  in  that  case,  undoubtedly,  he  could  not  claim  to  bind  the 
owner  by  a  bill  of  lading  signed,  when  the  goods  therein  mentioned  were 
never  shipped.  It  would  resemble  the  case  of  goods  or  money  taken  up 
by  the  master  under  pretence  that  they  were  wanted  for  the  ship,  when 
in  fact  they  were  not ;  or  a  bill  of  exchange  accepted  or  endorsed  per 
procuration^  when  no  such  agency  existed ;  Alexander  v.  Mackenzie,  ti 

(f )  Smitb'fl  MeresntU«  Urn,  p.  69.  (h)  2  T.  R.  76. 
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giye  notice  to  all  persons  that  the  agent  is  acting  under  a  special 
and  limited  aotbority }  and  therefore  the  party  taking  snch  a  bill  has  to 
establish  the  existence  of  the  authority ;  it  is  not  enough  to  show  that 
other  bills  similarly  accepted  or  endorsed  haye  been  paid,  although  such 
evidence,  if  the  acceptance  were  general,  by  an  agent  in  the  name  of  the 
principal,  would  be  evidence  of  a  general  authority  to  aceept  in  the  name 
of  the  principal.  So,  here,  the  general  usage  gives  notice  to  all  people 
that  the  authority  of  the  captain  to  give  bills  of  lading,  is  limited  to  such 
goods  as  have  been  put  on  board ;  and  a  party  taking  a  bill  of  lading, 
either  originally,  or  by  endorsement,  for  goods  which  hare  nerer  been 
put  on  board,  is  bo«nd  to  show  some  particular  authority  given  to  the 
master  to  sign  it. 

There  is  little  to  be  found  in  the  books  on  ihis  subject.  It  was  dis- 
cussed in  Berkley  v.  Watling,  7  Ad.  &  E.  29  (E.  C.  L.  B.  voL  84),  2  N. 
&  P.  178.  That  ease  was  decided  on  another  point :  but  Littlebalb, 
J.,  stated,  that,  in  his  opinion,  a  bill  of  lading  is  not  conclusive  upon  the 
ship-owner. 

For  these  reasons,  we  are  of  opinion  that  the  israes  should  be  entered 
for  the  defendants,  and  that  the  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 


*690]  ♦GERALOPULO  v.  WIELER.    Feb.  20. 

Wh«ra  ft  foreign  biU  if  paid  wprA  proUit^  9w  the  boMW  of  «i  endoner,  i3k»  biO  nut  bt 
protested  for  non-pftjmeDt  before  tke  payment  for  honour  ii  made ;  bat  the  formal  initnuneol 
of  protest  may  be  drawn  up,  or  extended,  at  any  time  afterwards,— eren  after  the  oommenee- 
ment  of  an  action  by  the  person  so  paying  against  the  «Bdoiser  for  whose  hononi  the  payment 
was  made. 

Where,  therefore,  a  bill  had  been  dnly  paid  nprd  protest^  and  a  formal  protest  transmitted 
abroad  to  the  party  for  whose  hononr  the  payment  was  made^ — Qwere  whether  secondary  eri- 
denoe  of  the  protest  was  admissible  ? 

Buty  held,  that  a  formal  protest  extended  by  the  notary  fiom  his  book,  after  the  eommenoement 
of  the  action,  bnt  bearing  date  the  daj  of  actual  protest  was  priwiary  evidence  of  the  pay- 
ment 9uprd  protest 

This  was  an  action  of  assumpsit  on  two  foreign  bills  of  exchange. 

The  first  count  of  the  declaration  stated,  that,  on  the  7th  of  August, 
1849  (old  style),  one  Jean  Petcheniff,  at  Odessa,  in  Russia,  drew  a  bill 
of  exchange  on  the  defendant  for  2602.,  payable,  three  months  after  date, 
to  the  order  of  Messrs.  Buba,  Fr^res ;  that  the  defendant  accepted  the 
bill ;  that  Buba,  Fr^res,  endorsed  it  to  Signori  Fratelli  Buba,  di  Moscow, 
who  endorsed  it  to  Qiles  Loder,  who  endorsed  to  the  London  and  West- 
minster Bank,  by  whom  it  was  presented,  at  maturity,  viz.,  on  the  10th 
of  December,  1849,  for  payment ;  that  payment  was  refused,  and  the 
bill  protested  for  non-payment  on  the  said  10th  of  December,  1849 ;  that, 
on  the  11th  of  December,  1849,  the  plaintiff  appeared  before  a  notary 
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public,  and  declared  that  he  would  pay  the  bill,  under  proteBt,  for  the 
honour  of  Signori  Fratelli  Buba,  the  second  endorsers ;  and  that  he  paid 
it  accordingly. 

There  was  a  second  count,  in  similar  terms,  on  another  bill  for  220L 

The  defendant  pleaded  to  each  count, — ^first,  that  he  did  not  accept 
the  bill, — secondly,  that  the  bill  was  not  duly  protested  for  non-pay- 
ment, in  manner  and  form  as  in  the  declaration  alleged, — thirdly,  that 
the  plaintiff  did  not  pay  the  bill  suprd  protest,  as  alleged, — fourthly, 
that  *tbe  defendant  had  not  notice  of  such  protest  for  non-pay-  r^t/^q^ 
ment  as  alleged.  *- 

Upon  these  pleas  respectiyely  the  plamtiff  joined  issue. 

The  cause  was  tried  before  Maulb,  J.,  at  the  sittings  in  London  after 
Trinity  term,  1850.  It  appeared  that  the  bills  had  been  duly  presented 
for  payment,  and  were  dishonoured ;  that  they  were  handed,  on  the  10th 
of  December,  1849,  to  one  Comerford,  a  notary,  to  be  protested,  and 
were  on  that  day  duly  protested  for  non-payment ;  that,  on  the  11th, 
the  bills  were  paid,  through  Comerford,  by  the  plaintiff,  under  protest, 
for  the  honour  of  Signori  Fratelli  Buba,  the  second  endorsers ;  and  that 
protests  were  regularly  drawn  up,  and  forwarded  by  post  to  Signori 
Fratelli  Buba  on  the  same  day. 

These  documents  being  out  of  the  jurisdiction  of  the  court,  it  was  pro- 
posed, on  the  part  of  the  plaintiff,  to  give  secondary  evidence  of  their 
contents,  from  the  notary's  book.  This  was  objected  to  on  the  part  of 
the  defendant ;  and  Boosey  v.  Davidson,  18  Q.  B.  257  (E.  C.  L.  B.  vol. 
66),  was  cited.    The  learned  judge,  however,  received  it. 

The  plaintiff  further  produced  duplicate  protests,  which  had  been 
drawn  up  respectively  by  the  notary  in  March  and  April  last,  after  the 
cammeneement  of  tkU  action^  from  the  entries  made  in  his  book  at  the 
time  the  transactions  occurred. 

For  the  defendant,  it  was  insisted,  that,  though,  under  ordinary  cir- 
cumstances, the  formal  instrument  of  protest  may  be  drawn  up,  or 
extended,  at  any  time  before  action,  or,  possibly,  before  trial,  at  all 
events,  that  could  not  be  done  in  the  case  of  a  payment  9uprd  protest 
for  the  honour  of  an  endorser,  the  rights  of  third  persons  then  inter- 
vening ;  but  that,  in  such  case,  the  protest  *must  be  regularly  r:|cgg2 
extended  before  the  payment  for  honour  is  made.  ^ 

The  evidence  was  received,  and  a  verdict  found  for  the  plaintiff, 
damages  495/.  14«. ;  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit,  or  a  verdict  for  him,  if  the  court  should  be  of  opinion 
that  the  protests  were  not  well  proved. 

ByleSy  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accord- 
ingly. He  cited  Vandewall  v.  Tyrrell,  M.  &;  M.  87  (E.  C.  L.  R.  vol. 
22),  and  Nouguier,  vol.  I.  p.  846. 

Ohannelly  Serjt.,  and  BoviU^  in  the  course  of  the  last  term,  showed 
cause. — 1.  The  principal  question  is,  whether,  where  payment  of  a  bill 
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of  exchange  is  made  9Uprd  protest,  for  the  honour  of  an  endorser,  the 
formal  protest  may  be  extended  after  the  time  of  actual  protest.  It  is 
submitted  that  it  may.  The  authority  which  will  mainly  be  relied  on, 
on  the  part  of  the  defendant,  is  the  nisi  prius  case  of  Yandewall  v. 
Tyrrell.  When,  however,  the  facts  of  that  case  come  to  be  investigated, 
and  minutely  considered,  it  will  be  found  not  to  go  the  length  con- 
tended for  here :  it  merely  decides  that  a  party  to  a  bill  of  exchange  is 
not  liable  for  money  paid  to  his  use  by  a  person  who  takes  up  the  bill 
for  his  honour,  unless  formal  protest  of  payment  to  his  honour  be  made 
before  payment  of  the  bill.  The  action  was  assumpsit  for  money  paid  by 
the  plaintiffs  to  the  use  of  the  defendant.  The  facts  were  these : — The 
defendant,  who  resided  in  Jamaica,  drew  four  bills,  dated  the  9th  of 
September,  1824,  for  IdOOZ.,  on  Wallis  &  Co.,  in  London,  at  nine  months 
after  sight.  The  bills  were  duly  accepted,  but  were  dishonoured,  and 
noted  for  non-payment  at  the  time  they  became  due,  viz.,  on  the  30th 
^^Qo-i  *of  July,  1826.  The  plaintiffs,  on  the  request  of  the  acceptors, 
^  paid  the  bills  for  the  honour  of  the  drawer,  on  the  8th  of  August, 

1825,  and  gave  notice  to  the  defendant  the  first  foreign  post.    In  May, 

1826,  the  notary  public  was  instructed  to  protest  the  bill  for  non-pay- 
ment ;  which  he  did.  The  protest  purported  to  have  been  made  before 
the  payment,  and  in  form  asserted  that  the  «<  plaintiffs  were  ready  to 
pay  for  the  honour  of  the  drawer."  The  notary  stated  the  custom  to 
be,  to  protest  formally  before  payment.  Lord  Tkntbrden  said :  "  The 
plaintiffs  must  be  nonsuited:  they  sue  upon  the  custom  of  merchants; 
that  custom  clearly  is,  that  a  formal  protest  should  be  made  before  pay- 
ment is  made  for  the  honour  of  any  party  to  the  bill."  Here,  the  pro- 
test was  formally  made,  and  everything  completed,  before  the  payment 
for  honour.  In  Buller's  Nisi  Prius,  p.  272,  it  is  said :  « The  use  of 
noting,  is,  that  it  should  be  done  the  very  day  of  refusal ;  and  the  pro- 
test may  be  drawn  any  day  after  by  the  notary,  and  be  dated  of  the 
day  the  noting  was  made :  Goostrey  r.  Mead,  at  Westminster,  1751. 
Orr  v.  Maginnis,  7  East,  359,  3  J.  P.  Smith,  328,  has  been  erroneously 
supposed  to  qualify  Goostrey  v.  Mead :  but  it  has,  in  truth,  no  bearing 
whatever  upon  the  question.  In  Selwyn's  Nisi  Prius,  10th  edit.,  p.  359, 
the  law  upon  the  subject  of  protest  is  thus  laid  down  : — «« In  addition  to 
notice  of  dishonour,  it  is  necessary  for  the  holder,  in  the  case  of  a 
foreign  bill,  to  protest  it  for  non-payment :  but,  where  there  has  been 
a  promise  of  payment  after  the  bill  became  due,  such  promise  supersedes 
the  necessity  of  proving  either  presentment  for  payment,(a)  notice  of 
dishonour,  or  protest.(J)  But,  where  the  drawer-  of  a  foreign  bill  of 
*fiQ4.1  ^^^'^^"g®*  ^^  ^^^  ^^^^  ^f  ^^^  drawing,  was  in  a  foreign  *country, 

-*  but  returned  home  before  it  became  due,  at  which  time  it  was 
dishonoured  and  protested,  but  notice  of  the  dishonour  only,  and  not  of 
the  protest,  was  left  at  the  drawer's  house,  held  that  this  was  suflBcient.(c) 

(a)  Green  way  v.  Hindley,  4  Campb.  52.  (&)  Gibbon  v.  Coggon,  2  Campb.  I8S.    • 

ip)  Bobina  v.  Gibson,  1  M.  A  Selw.  28S. 
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Where  drawer  was  resident  abroad,  it  was  holden(a)  suflScient  to  inform 
him  that  the  bill  had  been  protested  for  non-payment,  without  sending 
him  a  copy  of  the  protest.  It  appears  from  a  passage  extracted  from 
the  case  of  Tassell  v,  Lewis,  1  Lord  Raym.  743,  that  this  protest  onght 
to  be  made  on  the  last  day  of  grace.(6)  This  strictness,  however,  is 
not  observed  in  practice.  The  modern  usage  is,  for  the  notary  to  make 
a  minute  on  the  bill,  consisting  of  his  initial,  the  day,  month,  and  year 
when  payment  was  refused,  and  charges  for  making  the  minute.  This 
minute,  which  is  called  noting,  is  unknown  in  the  law  as  distinguished 
from  the  protest.  The  notary,  having  made  his  minute,  draws  up  the 
protest  at  his  leisure.  In  BuUer's  Nisi  Prius,  p.  272,  it  is  said,  <  that 
the  use  of  noting,  is,  that  it  should  be  done  the  very  day  of  refusal,  and 
the  protest  may  be  drawn  any  day  after  by  the  notary,  and  be  dated  on 
the  day  the  noting  was  made.'  The  practice  certainly  is  as  here  stated : 
but,  in  Chaters  v.  Bell,  4  Esp.  N.  P.  C.  48,  a  question  was  raised  whe- 
ther a  protest  ought  not  to  be  drawn  on  the  day  on  which  the  bill  is 
dishonoured ;  and  it  was  contended  that  the  mere  noting  the  bill  on  that 
day,  and  drawing  the  protest  on  a  subsequent  day,  was  insufiBcient. 
Lord  Kenton  was  of  opinion  that  it  was  sufficient ;  and,  a  new  trial 
having  been  granted.  Lord  Ellenborough  agreed  in  opinion  with  Lord 
Kenyon.  a  case  was  then  reserved  for  the  *opinion  of  the  court,  r*/»Q.- 
and,  after  argument,  the  court,  conceiving  the  question  to  be  of  ^ 
great  importance,  directed  it  to  be  turned  into  a  special  verdict.  But, 
the  sum  in  dispute  being  very  small,  and  the  parties  unwilling  to  incur 
the  expense  of  a  special  verdict,  the  recommendation  of  the  court  was 
not  attended  to,  and  the  case  was  not  mentioned  again."  In  Chitty  on 
Bills,  9th  edit.  p.  464,  it  is  said :  <<  It  has  been  held  that  the  protest  for 
non-acceptance  or  non-payment  may  be  drawn  up  at  any  time  before 
the  trial,  provided  the  bill  be  noted  in  due  time."  So,  in  Bayley  on 
Bills,  6th  edit. ,  p.  262,  it  is  said,  that,  <<  in  the  case  of  a  foreign  bill, 
to  give  effect  to  the  notice,  it  is  necessary  that  a  minute  of  the  non- 
acceptance  or  non-payment,  and  a  solemn  declaration  on  the  part  of  the 
holder  against  any  loss  to  be  sustained  thereby  (which  minute  and  decla- 
ration is  called  a  protest),  should  be  made  out  by  a  notary  public.'* 
Again  :{c)  <^  A  foreign  bill  should  be  noted  for  non-acceptance  or  non- 
payment on  the  day  on  which  acceptance  or  payment  is  refused.  But 
it  would  seem  that  the  protest  may  be  formally  drawn  up  at  any  future 
period,  provided  that,  in  the  event  of  a  suit,  it  be  drawn  up  before  the 
commencement  of  such  suit.  Before  also  a  person  pays  the  bill  for  the 
honour  of  any  party  to  it,  a  formal  protest  should  be  drawn  up."((2) 
And  at  p.  490,  reference  is  made  to  an  Anonymous  case,  12  Mod.  845, 

(a)  Goodman  v.  Uarvej,  4  Ad.  k  E.  870  (B.  C.  L.  R.  voL  31),  0  N.  A  M.  372. 
(6)  <*With  re^rd  to  fort»igii  bills  of  exchange,  all  tho  books  agree  that  the  protest  mnitba 
made  oo  the  last  day  of  grace."    Per  Bullbr,  J.,  in  LefUej  «.  Mills,  4  T.  R.  174, 
(c)  Page  269,  oiUng  Lcftley  v.  Mills,  4  T.  R.  170,  174,  and  Chaters  v.  Bell,  4  Esp.  N.  P.  0.  4S. 
((/)  Citing  VandewaU  r.  TyrreU,  M.  A  3(L  87  (£.  C.  L.  R.  ¥oL  22). 
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where,  <<  to  prove  protest,  the  plaintiff  produced  an  instrument  attested 
by  a  notary  public ;  and,  though  it  was  insisted  that  he  should  prove 
this  instrument,  or  at  least  give  some  account  how  he  came  by  it,  Holt, 
C.  J.,  ruled  that  it  was  not  necessary/'  In  Brain  v,  Preece,  11  M.  k 
♦fidfil  ^'  "^"^^t  I*ord  Abinqer  says :  «  The  way  to  *prove  the  noting, 
-'  is,  to  prove  the  protest ;  and,  although  the  notary  is  very  often 
called  to  prove  his  protest,  I  am  not  aware  that  it  is  necessary ;  for, 
.  supposing  the  clerk  were  dead,  still  I  think  the  protest  would  be  suffi- 
cient evidence.  It  is  like  any  other  case  of  a  public  officer  who  does 
anything  in  the  course  of  business/' 

2.  Where  a  document  is  properly  beyond  the  jurisdiction  of  the  court, 
secondary  evidence  of  its  contents  is  admissible.  In  Prince  v.  Black- 
burn, 2  East,  250,  it  was  held,  that,  if  a  subscribing  witness  to  a  deed 
be  abroad,  out  of  the  jurisdiction  of  the  court,  and  not  amenable  to  its 
process  at  the  time  of  the  trial,  evidence  of  his  handwriting  is  admissi- 
ble; though  it  do  not  appear  whether  he  be  domiciled  or  settled  abroad. 
The  like  was  ruled  in  Glubb  v.  Edwards,  2  M.  &  Bob.  300.  [Cress- 
well,  J. — It  is  not  on  the  ground  that  his  is  the  best  evidence,  that  the 
attesting  witness,  if  procurable,  must  be  called ;  but  because  he  is  the 
witness  agreed  upon  between  the  parties.]  If  a  document  be  lost  or 
mislaid,  there  is  no  imperative  rule  requiring  its  production :  it  is  in 
each  case  for  the  judge  to  say  whether  the  excuse  c^ered  for  its  absence 
is  sufficient.  [WiLLiAifS,  J. — If  a  man  makes  an  admission  which  is 
against  his  interest,  and  he  is  dead,  you  may  give  such  admission  in  evi- 
dence. But  does  that  rule  apply  to  the  case  of  a  man  who  is  abroad  ?] 
That  case  may  present  some  difficulty.  Here,  we  have  the  best  evidence 
which  is  attainable  by  the  process  of  the  court.  The  case  of  Boosey  v. 
Davidson  is  altogether  beside  the  question.  [Jervis,  G.  J. — ^I  once  cited  * 
that  case  in  the  Exchequer ;  but  I  did  not  find  it  treated  with  much 
respect.] 

Bylesj  Serjt.,  in  support  of  his  rule. — The  case  of  Vandewall  v. 
Tyrrell  is  as  strong  an  authority  as  a  nisi  prius  case  can  be :  and  the 
*6971  ^^^^^^^  there  laid  down  is  '^in  strict  accordance  with  the  laws  of 
-*  Scotland  and  of  France,  and,  indeed,  of  the  whole  of  continental 
Europe.  It  may  be  at  once  conceded  that  the  protest  may  be  drawn  up 
or  extended  at  any  time,  where  there  is  no  acceptance  or  payment  for 
the  honour  of  a  party  to  the  bill :  but,  where  the  acceptance  or  the  pay- 
ment is  for  honour,  it  must  be  drawn  up  before  acceptance  or  payment ; 
otherwise,  the  party  paying  for  honour  becomes  a  mere  endorsee.  In 
Beawes's  Lex  Mercatoria,  p.  568,  pi.  84,  it  is  said :  <«  When  a  bill  is 
made  payable  to  order,  and  endorsed  by  a  substantial  man,  before  ac- 
ceptance be  demanded,  and  the  acceptor  scruples  to  accept  it  for  account 
of  the  drawer,  or  for  the  account  of  him  it  is  drawn  for,  he  may,  if  he 
thinks  proper,  do  it  suprd  protest  for  the  honour  of  the  endorser ;  and, 
in  this  case,  he  must  first  have  a  formal  protest  made  for  non-aceej^ance^ 
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ftnd  should  send  it  without  delay  to  the  said  endorser  for  whose  honour 
and  account  he  hath  accepted  the  bill."  And  at  p.  571,  pi.  66,  the 
author  further  says :  <<  In  case  of  a  person's  refusing  payment  of  his 
accepted  bills  when  due,  they  ought  to  be  protested,  and  sent  with  the 
protest  to  the  remitter  or  drawer."  Marius,  in  his  «<  Advice  concern- 
ing Bills  of  Exchange,"  pi.  87,  126, 127,  lays  down  the  law  in  similar 
terms.  <<  Moreoyer,"  he  says,  <<  if  a  bill  of  exchange  be  drawn  on  John 
A.,  and  he  refuse  to  accept  it :  or,  if  John  A.  be  out  of  town,  and  have 
left  no  legal  order  for  acceptance  thereof,  by  letter  of  attorney  under 
his  hand  and  seal,  in  due  form ;  and  that  William  C.  (a  friend  of  the 
drawer's)  will  accept  the  bill  for  honour  of  the  drawer :  in  either  of  these 
cases,  the  party  to  whom  the  bill  is  payable,  or  his  assigns,  ought  in  the 
first  place  to  cause  protest  to  be  made  for  non-acceptance  by  John  A., 
and  then  he  may  take  the  acceptance  of  William  G.  for  honour  of  the 
drawer ;  for,  otherwise  the  drawer  may  allege  that  he  did  not  draw  the 
bill  on  William  C,  but  on  John  A. ;  and  ♦therefore,  according  to 
the  custom  of  merchants,  diligence  ought  to  be  first  used  towards 
John  A.,  and  by  protest  legally  to  prove  his  want  of  acceptance :  or 
else  order  and  commission  is  broken,  and  so  the  damage  which  may 
happen  for  want  of  having  the  acceptance  of  John  A.  (or  his  refusal, 
for  not  having  given  order),  will  be  put  upon  him  who  had  the  bill  sent 
unto  him  to  be  gotten  accepted ;  for,  you  ought  to  respect  your  friend's 
good  as  your  own."  PI.  126.  <«K  a  bill  of  exchange  be  subscribed  or 
drawn  by  Abraham  F.  on  Benjamin  G.,  for  the  account  of  Charles  H., 
and  it  so  happen  that  Benjamin  G.,  to  whom  the  bill  is  directed,  will 
not  accept  the  bill  for  account  of  Charles  H.,  as  it  is  drawn,  but  would 
willingly  accept  it  for  the  account  of  Abraham  F.,  being  a  special 
friend  to  Benjamin  G.  on  whom  it  is  drawn,  and  so  this  Benjamin  G.  is 
very  unwilling  to  sufier  the-  bill  to  go  back  by  protest  for  non-accept- 
ance, and  therefore  he  desires  to  accept  it  for  honour  of  the  drawer, 
and  for  his  account:  in  this  case  (according  to  the  law  of  merchants) 
Benjamin  G.  may  so  accept  the  same ;  but,  before  he  do  accept  the  billy 
he  must  personally  appear  before  a  notary  public,  and  declare  before 
him  such  his  intent,  and  the  notary  must  make  an  act  thereof j  in 
due  form,  to  be  sent  away  by  Benjamin  G.  to  Abraham  F.,  so  that 
he  may  have  speedy  advice  thereof;  and  the  act  being  entered,  then 
he  may  accept  the  bill  for  the  honour  of  the  drawer,  and  for  his  own 
account.  And,  when  the  bill  is  due,  he  must  cause  a  like  act  to  be 
made  for  payment,  before  he  pay  the  bUlj  declaring  that  he  will  pay  it 
for  honour  of  the  drawer,  and  for  his  account,  but  not  for  account  of 
Charles  H.,  for  whose  account  it  was  drawn :  and  thus  (Benjamin  G. 
giving  honour  to  the  bill,  although  he  do  it  for  another  account  than 
for\ which  it  is  drawn),  according  to  the  law  and  custom  of  merchants 
generally  observed,  Abraham  F.  is  bound  to  make  the  same  good  again 
VOL.  X. — 56 
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^r^qq-i  *unto  Benjamin  G.,  with  exchange,  re-exchange,  and  costs :  but 
■^  Benjamin  G.  muat  be  sure  to  make  such  his  declaration  before  he 
do  accept  the  bil],  or  any  ways  engage  or  oblige  himself  thereunto ;  for, 
otherwise,  if  he  should  first  accept  it,  and  then  that  it  might  be  lawful 
for  him  at  any  time  afterwards  to  alter  the  property  thereof,  and  charge 
it  for  account  of  the  drawer,  at  the  acceptor's  pleasure,  the  drawer, 
Abraham  F.,  might  be  much  prejudiced,  as  in  reference  to  Charles  H., 
by  whose  order  (it  may  be),  and  for  whose  account,  Abraham  F.  drew 
the  same  bill."  PI.  187.  «« If  a  bill  of  exchange  be  drawn  upon  a  mer- 
chant, or  any  other  here  in  London,  and  he  refuse  to  pay  it,  or  hath  not 
money  ready  to  make  present  payment  at  the  day,  and  thereupon  protest 
is  made  for  non-payment,  and  another  merchant  or  friend  to  the  drawer, 
having  notice  thereof,  doth  appear  and  declare  before  a  notary  public 
that  he  will  pay  it  for  the  honour  of  the  drawer,  upon  protest,  and  ac- 
cordingly doth  pay  the  same,  and  cause  an  act  to  be  made  thereupon, 
as  I  have  showed  before :  my  advice  is,  that  the  receipt  which  he  shall 
take  for  the  money  by  him  paid,  be  made  and  written  under  the  protest 
and  act,  but  not  upon  the  original  accepted  bill  of  exchange,  for  divers 
reasons  which  I  could  give ;  but  especially  I  approve  of  a  receipt  on  the 
protest,  and  not  on  the  bill,  that  so  thereby  he  may  still  keep  the  bill 
free,  as  not  being  satisfied  by  those  whom  it  did  particularly  concern ; 
only  (if  he  will)  let  the  party  to  whom  the  bill  is  payable  (and  to  whom 
the  money  is  paid)  subscribe  his  name  on  the  backside  of  the  bill  to  a 
blank,  and  let  the  protest  and  act  be  sent  and  returned  to  the  party  for 
whose  account  he  doth  honour  the  bill,  but  let  him  keep  the  accepted 
bill  by  him,  to  be  ready  upon  all  occasions  against  the  acceptor."  The 
person  who  pays  for  honour,  must,  before  he  makes  the  payment,  unalter- 
ably fix  for  whom  he  makes  the  payment.  The  law  of  Scotland  upon 
♦7001  ^^®  subject  is  *thu8  laid  down  by  a  writer  of  considerable  autho- 
•^  rity, — Thompson,  on  Bills,  page  495:  "In  general,  no  party 
ought  to  pay  a  bill  or  note  for  honour  of  any  other  party,  unless  it  has 
been  previously  protested  for  non-payment."  And  the  law  of  Franco 
is  laid  down  in  Nouguier,  de  la  Lettre  de  Change,  2d  edit.  Vol.  I.  p. 
846:  "Lejourde  T^chdance  arriv^,  le  porteur  envoie  chez  le  tir^  la 
lettre  de  change  revetue  par  anticipation  de  son  acquit,  et  il  requiert  le 
paiement.  Si  le  d^biteur  d^sign^  n'a  pas  accept^,  ou  si,  ayant  accept^, 
et  ^tant  devenu  insolvable,  il  refuse  de  solder  la  traite,  le  cr^ancier  fait 
dresser  un  acte  de  prot^t  conservateur  do  ses  droits,  et  il  pent  ensuite 
retomber  sur  les  endosseurs  ou  sur  le  tireur.  C'est  dans  cette  situation, 
et  seulement  apr^s  facte  de  protSt  dress^,  qu*il  est  loisible  k  un  tiers, 
parent,  ami,  correspondant,  ou  d^biteur  de  Tun  des  signataires,  d'inter- 
venir  pour  honorer  sa  signature^  et  de  se  mettre  au  lieu  et  place  du  pro- 
pri^taire  de  la  lettre,  en  lui  comptant  sa  valeur."  In  Smith's  Commer- 
cial Law,  4th  edit.  p.  218,  it  is  said:  "  An  acceptance  for  honour  is  a 
conditional  undertaking  to  pay,  if  the  drawee  do  not :  it  is  equivalent  to 
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saying  to  the  holder,  <  Keep  the  bill ;  do  not  return  it :  and,  when  the 
time  arrives  at  which  it  ought  to  be  paid,  if  it  be  not  paid  by  the  party 
on  whom  it  is  drawn,  come  to  me,  and  you  shall  have  the  money.'  In 
order,  therefore,  to  complete  the  liability  of  the  acceptor  for  honour,  the 
bill  must  be  presented  for  payment  when  it  falls  due,  notwithstanding 
the  former  refusal  of  the  drawee,  who  may  possibly  in  the  mean  time 
have  received  assets.  This  presentment  must,  according  to  Mr.  Cbitty,(a) 
be  made,  in  cases  of  bills  payable  after  date,  on  the  day  on  which 
they  would  fall  due  according  to  their  date ;  but,  in  that  of  a  bill  pay- 
able after  sight,  upon  the  day  on  which  it  would  fall  due,  reckoning  from 
*the  acceptance  for  honour,  and  adding  the  three  days  of  grace.  r:^Yni 
Notice  of  the  non-payment  must  also  be  given  within  due  time  ^ 
to  the  acceptor  for  honour,  otherwise  he  will  be  discharged.  The  statute 
6  &  7  W.  4,  c.  58,  reciting  that  bills  are  occasionally  accepted  $uprd 
protest  for  honour,  or  have  a  reference  thereon  in  case  of  need,  and  that 
doubts  have  arisen,  when  bills  have  been  protested  for  want  of  payment, 
as  to  the  day  on  which  they  should  be  presented  for  payment  to  the 
acceptor  or  acceptors  for  honour,  or  referee  or  referees  in  case  of  need, 
enacts  that  it  shall  not  be  necessary  to  present  them  to  such  acceptor, 
&c.,  until  the  day  following  that  on  which  they  became  due,  and  that, 
if  the  place  of  address  on  such  bill  of  such  acceptor,  &c.,  be  in  any 
city,  town,  or  place  other  than  that  wherein  such  bill  shall  be  therein 
made  payable,  then  it  shall  not  be  necessary  to  forward  it  for  present- 
ment for  payment  to  such  acceptor,  &c.,  till  the  day  following  that  of 
its  becoming  due;  and,  if  the  day  following  that  on  which  it  shall  become 
due  happen  on  Sunday,  Good  Friday,  Christmas  Day,  or  any  day  of 
solemn  fast  or  thanksgiving,  then  it  need  not  be  presented  or  forwarded 
till  the  day  following  such  Sunday,  &c.  An  acceptance  for  honour 
made  after  the  bill  has  been  protested,  is  called  an  acceptance  suprd 
protesty  and  care  must  be  taken,  at  least  in  the  case  of  a  foreign  bill, 
that  such  protest  be  made  previous  to  either  acceptance  or  payment  for 
honour."  There  can  be  no  ambiguity  here;  for,  Mr.  Smith  refers  to 
Vandewall  v.  Tyrrell.  [Maule,  J. — The  "noting"  in  Vandowall  v. 
Tyrrell  evidently  means  protesting ;(()  and  that  appears  from  the  report 

(a)  ChiUy  on  Bills,  Sth  edit  p.  380. 

(a)  In  Chitty  A  Hnlme,  on  Bills,  9ih  edit,  p.  ZA6,  is  a  MS.  note  of  th«  case  of  VandewaU  v. 
Tyrrell,  which  diflfers  somewhat  from  the  report  in  Moody  A  Malkin,  87  (E.  C.  L.  R.  vol.  22).  It 
is  as  follows:  "Assampsit  for  money  paid  by  plaintiffs  for  use  of  defendant  Defendant,  at 
Jamaica,  drew  four  bills,  dated  9th  September,  1824,  for  15001.  on  Willis  A  Co.,  in  London,  pay- 
able nine  months  after  sight;  they  were  dnly  accepted,  and  became  dne  30tb  July,  1825.  Tho 
acceptors  could  not  pay,  and  the  bills  were  merely  noted  for  non-payment,  and  thereupon  the 
acceptors  requested  plaintiffs  to  pay  for  honour  of  the  defendant,  tho  drawer,  which  they  did  on 
the  Sth  August,  1825,  and  notice  thereof  was  given  by  post  to  defendant  at  Jamaica ;  but  it 
appears,  by  the  evidence  of  the  notary,  that  he  was  not  requested  to  proteH  the  bill  for  non-pay- 
ment till  May,  1826,  when  he  drew  up  the  protest  as  if  it  had  been  made  before  the  payment  by 
the  pltiintifis.  Lord  Trnterden  decided  that  such  a  payment  could  not  bind  the  defendant,  or 
subject  hi  111  to  liability  to  refund,  for  that  it  was  essential,  according  to  tho  custom  of  merchants, 
that  tlicro  eh'iuld  be  a  formal  protect  for  non-payment  be/ore  the  payment  by  a  third  j)eraon  tupni 
protett,  unU  ho  therefore  directed  the  plaintiffs  to  be  nonsuited." 
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*7091  ^^  ^^^^  '^been  done  upon  the  first  occasion.  But  it  is  not  quite 
-'  80  clear  that  everything  was  done  on  the  80th  of  July,  1825,  to 
entitle  the  notary  to  draw  up  a  formal  protest  as  of  that  day.  It  would 
be  satisfactory  if  some  more  information  about  that  case  could  be  ob- 
tained. In  Chitty  k  Hulme  on  Bills,  9th  edit.,  p.  508, 1  find  the  follow- 
ing passage :  "  In  general,  no  person  should  pay  on  honour  of  a  bill,  or 
of  a  particular  party  to  it,  before  the  bill  has  been  duly  protested  for 
non-payment  by  the  drawee ;  and,  if  he  do,  it  will  be  presumed  that  his 
payment  is  on  the  behalf  of  the  drawee,  and  he  will  have  no  claim  upon 
the  drawer  or  endorsers."  For  this  Chitty  cites  Pardessus,  430.]  The 
statute  6  &  7  W.  4,  c.  68,  provides  for  two  cases,  in  one  of  which  the 
protest  is  mere  matter  of  evidence,  in  the  other  matter  of  title.  [Jervis, 
C.  J. — Is  not  the  ground  in  both  cases  the  great  publicity  and  notoriety 
of  the  protest  7  If  so,  and  you  can  draw  it  up  afterwards  in  the  one 
case,  why  not  in  the  other  ?]  If  the  book  ia  the  protest,  it  is  made 
public  without  a  stamp. 

Secondary  evidence  of  the  protests  was  not  admissible,  until  the  plain- 
*70^1  ^^  given  some  evidence  of  ^attempts  to  get  the  originals. 

-^  «  The  best  evidence,"  does  not  mean,  the  best  evidence  that  is 
attainable  by  legal  process.  In  the  case  of  a  mortgage-deed,  the  mort- 
gagee is  not  bound  to  produce  it ;  but,  in  order  to  excuse  its  non-pro- 
duction, it  is  not  enough  to  show  that  it  is  in  his  hands ;  you  must  go 
further,  and  show  that  you  have  used  due  diligence  to  obtain  it.  In 
Alivon  V.  Furnival,  1  C.  M.  &  R.  277,t  in  an  action  brought  by  the 
syndics  of  a  French  bankrupt  upon  an  arbitral  sentence  and  ordonnance, 
whereby  the  defendant  was  adjudged  to  pay  the  bankrupt  a  sum  of 
money, — it  was  held  that  the  agreement  of  reference  (made  in  France) 
was  sufficiently  proved  by  an  examined  copy,  and  the  evidence  of  the 
attesting  witness ;  it  appearing  that  the  original  was  deposited  with  a 
notary  at  Paris  for  safe  custody,  and  that  it  is  the  established  usage  in 
France  not  to  allow  the  removal  of  a  document  so  deposited.  There, 
the  secondary  evidence  was  admitted,  upon  proof  that  due  diligence  had 
been  used  to  obtain  the  document  itself,  and  its  production  found  im- 
practicable. In  Boosey  v.  Davidson,  18  Q.  B.  257  (E.  C.  L.  R.  vol.  66), 
which  was  an  action  upon  the  case  for  infringement  of  copyright  in  cer- 
tain musical  compositions,  the  defendant  by  one  of  his  pleas  traversed 
the  first  publication  in  England :  and,  in  support  of  that  plea,  the  de- 
fendant called  Signer  Crippa,  who  was  prompter  to  the  Carcano  theatre 
at  Milan,  in  1881.  He  stated  that  the  opera  of  «La  Sonnambula"  was 
composed  in  1881,  by  Bellini,  a  foreigner,  and  then  resident  at  Milan ; 
that  \jt  was  represented  at  the  Carcano  in  the  early  part  of  that  year; 
that  the  witness  prompted  from  the  manuscript  score,  the  performers  also 
having  their  parts  in  manuscript;  that  the  opera  was  very  popular  at 
Milan,  and  that  it  was  usual  to  publish  a  popular  opera  shortly  after  ita 
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first  representation  on  the  stage ;  that  he  had  *heard  the  fiye  airs  r^^/t^ 
in  question  sung  by  persons  in  private  society  at  the  pianoforte,  ^ 
with  printed  music  before  them,  as  if  singing  therefrom,  previously  to 
June  1831 ;  and  he  mentioned  a  Madame  Conti  as  one  of  the  persons 
at  whose  house  he  had  so  heard  the  music.  He  was  then  asked  whether^ 
at  the  same  period,  he  had  seen  printed  copies  of  these  airs  for  saleia 
Ricordi's  shop  at  Milan.  The  counsel  for  the  plaintiff  then  interposed, 
and  asked  the  witness  whether  he  could  say  that  he  had  seen  the  identi- 
cal copies  then  in  court  at  Ricordi's  shop,  and,  on  the  witness's  answering 
that  he  could  not,  objected  to  the  question  about  to  be  put  on  the  other 
side,  as  referring  to  the  contents  of  a  printed  instrument  not  produced 
or  accounted  for.  Mr.  Justice^  Erle  held  the  objection  valid.  Upon  a 
rule  for  a  new  trial,  it  was  argued  there,  as  here,  that  it  was  not  practi- 
ble  to  get  the  book  from  Milan.  But  the  court,  in  giving  judgment,  said : 
«« The  evidence  in  question  was  adduced  to  show  that  the  printed  paper 
lying  before  the  musical  performer  had  been  purchased  in  the  usual  way, 
and  which,  for  the  present  argument,  may  be  assumed,  and  also  that  its 
contents  were  the  same  as  those  of  the  work  registered  by  the  plaintiff. 
But  the  printed  paper  itself  ie  the  legal  evidence  cf  its  eantente;  and  the 
plaintiff  had  a  right  to  object  that  there  was  no  legal  evidence  of  its 
contents,  unless  it  was  produced  or  accounted  for;  The  defendant  showed 
no  inability  to  produce  the  paper  (indeed  the  contrary  was  rather  appa- 
rent, as  the  bookseller  and  shopman  who  were  supposed  to  have  sold  the 
work  at  Milan,  were  shown  by  cross-examination  to  be  present  at  the 
trial) ;  and  he  offered  the  several  presumptions  that  the  witness  carried 
in  his  memory  the  words  and  music  of  the  plaintiff's  work,  and  the  words 
and  music  that  he  had  so  heard  in  society,  and  could  attest  ^ir  iden- 
tity, and  also  that  the  printed  paper  lying  before  the  performer  contained 
that  which  was  being  ^performed,  instead  of  the  certainty  which  p^Mr 
the  production  of  the  paper  itself  would  have  given,  and  which  ^ 
certainty  is  required  by  law,  when  it  can  be  had."  And  the  rule  was 
discharged.  Our.  adv.  vuU. 

Maulb,  J.,(a}  now  delivered  the  judgment  of  the  court. 

This  is  an  action  of  assumpsit.  The  first  count  states  that  one  Jean 
Petcheniff,  on  the  7th  of  August  (old  style),  1849,  at  Odessa,  in  Russia^ 
drew  a  bill  of  exchange  on  the  defendant,  for  260Z.,  payable,  three 
months  after  date,  to  the  order  of  Messrs.  Buba,  Fr^res ;  that  the  de- 
fendant accepted  the  bill ;  that  Messrs.  Buba,  Fr^res,  endorsed  it  to 
Signori  Fratelli  Buba,  di  Moscow,  who  endorsed  to  Giles  Loder,  who 
endorsed  to  The  London  and  Westminster  Bank,  who  presented  it  when 
due,  on  the  10th  of  December,  1849,  for  payment ;  that  payment  was 
refused,  and  the  bill  protested  for  non-payment,  on  the  said  10th  of 
December,  1849;  that,  on  the  11th  of  December,  1849,  the  plaintiff 
appeared  before  a  notary  public,  and  declared  that  he  would  pay  the 

(a)  The  JadgM  who  ooaoomd  in  tUi  Jvdgmen^  wen  Itxtn,  0.  J.,  and  Willuxb,  J. 
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bill,  under  protest,  for  the  honour  of  the  aecond  endorsers ;  and  that  he 
paid  it  accordingly. 

The  second  plea  denied  that  the  bill  was  protested ;  the  third  denied 
the  payment  under  protest :  on  these  pleas  issues  were  joined. 

The  second  count  was  on  a  bill  for  220Z.  In  other  respects,  that 
count|  and  the  pleadings  on  it,  were  to  the  same  effect  as  the  first  count 
and  the  pleadings  on  it. 

At  the  trial  before  me,  at  the  sittings  after  last  Trinity  term,  it  ap- 
peared that  the  bills  had  in  fact  been  duly  presented,  and  protested  for 
non-payment,  on  the  10th  of  December,  and  that,  on  the  11th,  they  were 
♦THAI  *respectively  paid  by  the  plaintiff,  through  a  notary,  under  pro- 
•^  test,  for  the  honour  of  the  second  endorsers.  Protests  were  regu- 
larly drawn  up,  which  were  forwarded  by  post,  on  the  11th  of  December, 
addressed  to  the  second  endorsers,  at  Moscow.  These  protests  were  not 
produced  at  the  trial ;  but  secondary  evidence  was  given  of  their  contents, 
and  also  duplicates  of  them,  drawn  up  by  the  notary,  from  his  protest- 
book,  in  March  and  April  last,  after  the  commencement  of  the  action, 
but  before  the  trial. 

A  verdict  was  found  for  the  plaintiff,  for  495Z.  14«.,  with  a  general 
leave  for  the  defendant  to  move  for  a  nonsuit,  or  a  verdict  for  the  de- 
fendant. A  rule  was  accordingly  obtained  by  my  brother  Byles;  against 
which  cause  was  shown  in  the  last  term.  The  court  took  time  to  con- 
sider, and  I  have  now  to  pronounce  their  judgment. 

Two  points  were  insisted  on,  on  behalf  of  the  defendant, — ^first,  that 
there  was  no  primary  evidence  of  the  protests, — secondly,  that  secondary 
evidence  was  not  admissible. 

As  to  the  first  point,  it  was  argued  for  the  plaintiff,  in  showing  cause, 
that  the  duplicate  protests  produced  were  original  instruments ;  and  that, 
when  the  fact  recorded  on  a  protest  had  taken  place,  and  been  duly  en- 
tered by  a  notary  in  his  book  at  the  time  of  the  transaction,  it  is  sufficient 
if  the  formal  protest  be  drawn  up  afterwards,  though  even  after  action 
brought.  For  this,  several  authorities  were  cited,  and  the  known  course 
of  practice  relied  on. 

On  the  part  of  the  defendant,  it  was  not  denied  that  such  was  the  general 
rule.  But  it  was  contended  that  this  rule  was  liable  to  an  exception,  in 
case  of  a  payment  suprd  protest  for  the  honour  of  a  party  to  the  bill ;  in 
which  case,  it  was  insisted,  that  it  was  not  sufficient  that  the  facts  recorded 
in  the  protest  should  have  taken  *place,  but  that  a  formal  instrument 
of  protest  must  be  drawn  up,  or  extended,  before  the  payment 
for  honour ;  and  that,  consequently,  the  allegations  that  the  bills  were 
protested,  and  paid  under  protest,  were  not  proved,  inasmuch  as  the 
protests  mentioned  in  the  declaration  must  be  understood  to  mean  such 
protests  as  would  give  a  right  of  action  to  a  person  paying  for  honour. 
The  authority  on  which  the  defendant  relied  in  support  of  the  necessity 
of  extending  the  protests  before  payment,  was  that  of  Vandewall  v. 
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Tyrrell,  M.  &  M.  87  (E.  C.  L.  B.  vol.  22),  which  has  Bometimcs  been 
considered  as  supporting  the  doctrine  contended  for  by  the  defendant. 
That  case  was  assumpsit  for  money  paid  by  the  plaintiifs  to  the  use  of 
the  defendant.  The  defendant,  who  resided  in  Jamaica,  drew  four  bills, 
dated  the  9th  of  September,  1824,  for  15002.,  on  Willis  &  Co.,  in 
London,  at  nine  months  after  sight.  The  bills  were  duly  accepted,  but 
were  dishonoured,  and  were  noted  for  non-payment  at  the  time  they 
became  due,  viz.  on  the  30th  of  July,  1825.  The  plaintiffs,  on  the 
request  of  the  acceptors,  paid  the  bills  for  the  honour  of  the  drawer,  on 
the  8th  of  August,  1825,  and  gave  notice  to  the  defendant  the  first 
foreign  post.  In  May,  1826,  the  notary  public  was  instructed  to  protest 
the  bill  for  non-payment ;  which  he  did.  The  protest  purported  to  have 
been  made  before  the  payment,  and  in  form  asserted  that  the  <<  plaintiffs 
were  ready  to  pay  for  the  honour  of  the  drawer."  The  notary  stated 
the  custom  to  be,  to  protest  formally  before  the  payment.  Lord  Tek- 
TERDEN  said :  «  The  plaintiffs  must  be  nonsuited :  they  sue  upon  the 
custom  of  merchants;  that  custom  clearly  is,  that  a  formal  protest 
should  be  made  before  payment  is  made  for  the  honour  of  any  party  to 
the  bill."  This  report  being  short,  and  somewhat  obscure,  the  court 
took  time  to  consider  its  authority,  and  requested  *the  parties  to  ritnfxo 
obtain  further  information  respecting  it.  We  have  since  been  ^ 
furnished  with  the  brief  which  one  of  the  counsel  in  the  cause  held  at 
the  trial ;  and  this  has  thrown  much  light  on  the  question.  It  appears 
from  that  brief,  and  the  notes  of  counsel,  that  the  bills  in  question  in 
that  cause  were  duly  presented  and  noted  on  the  80th  of  July,  1825, 
the  day  they  fell  due ;  that  the  plaintiffs  paid  the  amount  of  the  bills  to 
the  holder  on  the  8th  of  August ;  and  that  the  payment  was  made  by  a 
clerk  of  the  plaintiffs',  no  notary  being  present,  and  nothing,  as  far  as 
appeared,  being  said  by  the  clerk,  when  he  made  the  payment  to  the 
holder,  as  to  paying  for  the  honour  of  any  person.  There  was,  indeed, 
no  intervention  of  a  notary,  with  regard  to  this  payment,  until  May, 
1826,  when  the  plaintiffs  applied  to  the  notary  who  had  protested  the 
bills  for  the  holder,  who  then  drew  up  acts  of  honour,  on  the  same  papers 
as  the  original  protests  for  non-payment  The  protests  for  non-payment 
were  in  the  usual  form,  and  stated  that  the  notary,  on  the  80th  of  July, 
1825,  presented  the  bills  to  the  acceptors,  who  refused  payment.  The 
acts  of  honour  were  not  dated,  but  followed  the  signatures  of  the  notary 
to  the  protests  for  non-payment,  and  were  in  these  terms : — 

<«  Afterwards,  before  me,  the  said  notary,  and  witnesses,  appeared 
Messrs.  Yandewall  and  Tippler,  of  London,  merchants,  and  declared 
that  they  were  ready  and  willing  to  pay  the  bill  of  exchange  before  pro- 
tested, under  protest,  for  the  honour,  and  upon  the  account,  of  Joseph 
Tyrrell,  Esq.,  the  drawer  of  the  said  bill ;  holding,  nevertheless,  the 
said  Joseph  Tyrrell  and  the  acceptors  of  the  said  bill,  and  all  others 
concerned,  always  bound  and  obliged  to  them,  the  said  appearers,  for 
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their  reimbarsement,  in  dae  form  of  law,  and  according  to  the  custom 
of  merchants.     Quod  atte$tor.**  (Signed  by  the  notary.) 

♦TOQl  *'^^^  notary  stated  in  evidence  (according  to  the  notes  of  coun- 
^  sel  at  the  trial),  that,  when  a  payment  is  made  for  the  honour  of 
the  drawer,  the  protest  is  made  before  payment.  The  same  note  repre- 
sents Lord  TsNTBRDBN  as  saying, — <<  You  mast  recover  by  the  custom 
of  merchants ;  you  have  not  complied  with  it,  by  protesting  your  bills 
before  payment."    And  thereupon  the  plaintiff  was  nonsuited. 

It  appears,  therefore,  that,  in  this  case,  the  plaintiffs  paid  the  bills  on 
the  8th  of  August,  1825,  without  declaring  to  a  notary,  or  otherwise, 
that  they  pud  it  for  the  honour  of  the  drawer,  and  attempted  to  remedy 
this  omission,  by  procuring  an  act  of  honour  to  be  drawn  up  nine  months 
afterwards ;  the  fact  recorded  in  that  document,  that  is,  the  declaration 
by  the  plaintiffs  of  their  readiness  and  willingness  to  pay  for  the  honour 
of  the  drawer,  never  having  actually  taken  place.  Now,  it  is  a  part  of 
the  mercantile  law  respecting  payments  for  honour,  that  they  must  be 
preceded  or  accompanied  by  a  declaration,  made  in  the  presence  of  a 
notary,  for  whose  honour  he  pays  the  bill, — ^which  should  be  recorded  by 
the  notary,  either  on  the  protest,  or  in  a  separate  in8trument.(a)  It 
would,  indeed,  be  contrary  to  a  general  principle  of  law  and  justice,  if 
a  person  who  made  a  payment,  or  did  an  act  simply,  without  limit  or 
qualification,  could  afterwards,  by  a  subsequent  declaration,  limiting  or 
qualifying  its  effect,  affect  the  rights  of  others.  No  person,  therefore, 
paying  money  simply  to  the  holder  of  a  bill,  could,  by  the  general  rules 
of  law,  by  a  subsequent  declaration,  cause  a  payment  so  made  to  assume 
the  character  of  a  payment  for  honour.  The  custom  of  merchants  re- 
quires the  declaration  which  is  to  qualify  the  payment,  to  be  made  in 
the  presence  of  a  notary. 

*T\(y\  ^^  ^^  ^^^^'  ^^^^^'^^^y  ^^  Yandewall  v.  Tyrrell,  there  *was  a 
-'  substantial  omission  of  the  declaration  in  the  presence  of  a  notary, 
which  is  necessary  to  give  to  the  payment  the  quality  of  a  payment  for 
honour ;  and  not  merely  an  omission  to  draw  up  a  formal  statement  of 
such  declaration:  and  this  substantial  omission  was  a  clear  ground  of 
nonsuit ;  and  the  decision  may  be  sustained  on  that  ground.  But  it  also 
appears  that  it  actually  proceeded  on  that  ground.  The  formal  protest, 
which  Lord  Tbntbrdek, — ^as  reported  in  Moody  &  Malkin, — says  should 
be  made  before  payment  for  honour,  and  the  protesting  the  bill  before 
payment,  mentioned  in  the  note  of  counsel  of  what  Lord  Tbntbrdbn 
said, — <<  You  have  not  complied  with  it,  by  protesting  your  bill  before 
payment,*' — are  to  be  understood,  not  of  the  protest  for  non-payment, 
or  not  of  that  alone,  but  either  of  the  protest  and  the  declaration  before 
a  notary  that  the  payment  is  for  honour,  together,  or  of  that  declaration 
alone. 

In  the  report  in  Moody  &  Malkin,  the  reporters  seem  to  have  coiw 

(«)  BMWM'f  BUli  of  Bxotuuis»,  pL  63;  UaOm,  118. 
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sidered  the  protest  for  non-pajmenty  and  the  act  of  honour,  as  one  instrur 
ment;  which  they  might  naturally  do,  as  they  were  on  the  same  paper: 
and  it  was  the  plaintiffs*  interest  to  treat  the  protest  and  act  of  honour 
US  one  instrament.  The  language  of  the  reporters  is, — <<  The  protest 
purported  to  have  been  made  before  the  payment,  and  in  form  asserted 
that  the  plaintiffs  were  ready  to  pay  for  the  honour  of  the  drawer/* 
JioWj  the  protest  for  non-payment  bore  date  the  80th  of  July,  1825, 
long  before  the  payment :  and  it  is  in  the  act  of  honour,  and  not  on  the 
protest  for  non-payment,  that  the  assertion  of  readiness  and  willingness 
is  contained.  The  reporters,  therefore,  in  speaking  of  the  protest^ 
must  mean  either  the  two  instruments  together,  or  the  act  of  honouif 
alone.  In  either  case,  the  word  <<  protest,"  as  used  by  them,  must  comr 
prehend  the  instrument  which  contains  the  assertion  of  readiness  and 
^willingness  to  pay.  And  Lord  Tbnterden,  in  speaking  of  a  ri^i-, 
formal  protest,  must  be  understood  as  speaking  of  such  formal  ^ 
.declaration  before  a  notary  as  is  before  mentioned.  And  this  is  con- 
firmed by  the  marginal  note  of  the  reporters,  which  represents  the  deci- 
sion to  have  been,  that  the  p(irty  for  whose  honour  the  bill  is  paid,  is 
not  liable,  <<  unless  formal  protest  of  payment  to  hU  honour  be  made  be- 
fore payment  of  the  bill."  Lord  Tbnterden  is  represented,  in  the  note 
of  counsel,  as  saying, — «<  You  have  not  complied  with  the  custom  of  mer- 
chants, by  protesting  your  bill  in  time."  This  seems  to  point  to  an 
omission  of  something  which,  according  to  the  usual  course,  the  plaintiffs 
would  have  to  do ;  and  is  more  properly  applicable  to  the  omission  of 
the  notarial  declaration  which  they  ought  to  have  made  before  payment, 
than  to  any  omission  of  drawing  up  the  protest  for  non-payment,  sup- 
posing such  omission  to  have  taken  place.  Protesting  the  bill  for  non- 
payment was  a  thing  to  be  done,  not  by  the  plaintiffs  on  the  8th  of  Au- 
gust, but  by  the  holders  on  the  80th  of  July.  It  is  no  where  stated,  in 
express  terms,  at  what  time  the  protests  for  non-payment,  in  the  case 
of  Yandewall  v,  Tyrrell,  were  drawn  up  or  extended.  There  is  no  doubt 
the  bills  were  protested  for  non-payment,  on  the  80th  of  July, — the  day 
they  became  due:  and,  probably,  die  protests  were  drawn  up  before  the 
payment ;  for,  it  appears  that  the  payment  was  made  on  the  8th  of  Au- 
gust, in  order  to  prevent  the  bills  being  sent  to  Jamaica,  under  protest, 
by  the  packet  which  sailed  on  the  9th.  The  brief  for  the  plaintiffs  states 
that  <<  the  bills,  on  being  dishonoured,  were  regularly  protested  by  the 
holder  and  endorsee,  Mr.  Simon  Taylor,  of  London,  for  non-payment. 
The  bills  of  exchange  and  protests  are  as  follows."  Then  it  sets  out 
the  bills  and  protests  for  non-payment.  It  afterwards  states  that  the 
plaintiff  applied  «to  the  nota^  who  had  originally  protested  tihe 
*bills,"  to  prepare  the  extension  of  <<  the  act  of  honour ;"  and  he  r^^j-to 
prepared  it  on  the  same  sheet  of  paper  as  the  original  protest."  ^ 
There  seems  no  doubt,  from  these  circumstances,  that  the  protests  for 
non-payment  had  been  extended  before  the  payment,  and  irere,  on  the 
VOL.  X.— 67  2p2 
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8th  of  August,  in  the  hands  of  the  holder,  Simon  Taylor,  who  was  about 
to  send  them  to  Jamaica  the  next  day. 

We  have  minutely  examined  this  case,  because  it  has  sometimes  been 
referred  to  as  affording  the  high  authority  of  Lord  TEin:EBi>BN  to  a  pro- 
position which  introduces  an  inconvenient  and  anomalous  exception  to 
the  general  rule  with  respect  to  notarial  instruments,  that  a  duplicate 
made  out  from  the  original,  or  protocol,  in  the  notarial  book,  is  equiva- 
lent to  an  original  made  out  at  the  time  of  the  entry  in  the  book.  It 
appears,  on  this  examination,  that  that  case  decides  only,  in  conformity 
with  general  law,  that  a  subsequent  declaration  cannot  qualify  a  previ- 
ous act,  but  that,  in  order  to  have  such  effect,  the  declaration  must  pre- 
cede or  accompany  the  act;  and,  in  conformity  to  the  law-merchant, 
that,  in  case  of  a  payment  for  honour,  the  declaration  must  be  formally 
made  before  a  notary.  There  is,  therefore,  nothing  in  that  decision, 
which  establishes  any  exception  to  the  general  rule,  or  prevents  its  ap* 
plication  to  the  present  case.  And  we  are  of  opinion,  that,  the  bills 
having,  in  fact,  been  duly  protested,  and  the  declaration  that  the  pay- 
ments were  made  for  honour  duly  made  before  notaries,  and  these  facts 
recorded  in  the  usual  way  in  the  notarial  registers  before  payment,  the 
duplicates  produced  at  the  trial  were  originals,  and  equivalent  in  all 
respects  to  the  duplicates  which  were  sent  to  Moscow;  and  that  it  was 
not  necessary  to  prove  the  contents  of  the  last-mentioned  duplicates. 

Taking  this  view  of  the  first  question  raised  in  argument,  it  becomes 
unnecessary  to  determine  the  second  question,  whether  the  contents  of 
*71^1  *^®  protests  forwarded  *to  Moscow,  might  be  proved  by  secon- 
-*  dary  evidence,  inasmuch  as,  in  whatever  way  that  question  might 
be  decided,  our  determination  of  the  first  question  would  entitle  the 
plaintiff  to  have  the  rule  discharged.  Rule  discharged. 

It  if  not  necessary  that  the  notary  should  a  note  of  the  facts  at  the  time,  and  draws  op 

make  oat  his  formal  protest  of  a  bill  at  the  time  his  protest  afterwards.     Bailey  v.  Dosier,  6 

of  presenting  it  for  aooeptance  or  payment,  Howard  S.  C.  Rep.  23. 
which  is  refused;  bat  it  is  saffioient  if  he  makes 


♦ 
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The  effect  of  bankruptcy  upon  a  frandalent  preference  is  not  to  pat  the  goods  in  the  same 
situation  as  if  they  were  actually  the  goods  of  the  bankrupt^  so  as  to  vest  them  at  onoe,  by 
the  bankmptoyi  in  the  assignees,  independently  of  any  election  on  their  part,  other  than  their 
acceptance  of  the  office  of  assignee :  but,  by  a  transfer  which  is  a  firaadolent  preference,  the  pro- 
perty vests  in  the  transferee,  subject  to  be  dirested  by  the  assignees,  at  their  election,  and 
the  title  of  the  transferee  is  perfect,  except  so  far  as  it  is  avoided  by  the  assignees. 

The  oommencemont  of  an  action  of  trover,  which  may  be  abandoned  at  any  time,  and  which 
assumes  that  the  goods  came  into  the  possession  of  the  defendant  lawfully,  cannot^  without 
more,  be  taken  to  be  an  election  on  the  part  of  the  assignees  to  avoid  the  transfer. 

Where,  therefore,  goods  had  been  transferred  by  a  trader  before  his  bankruptey,  by  an  instmment 
which  the  Jury  found  to  be  a  Araudulcnt  preference,  and  the  transferee  had,  tiler  the  bankrupt- 
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^y,  and  after  the  appointment  of  aesigneea,  brought  an  action  for  an  illegal  and  ezoeBslye 
dintress  upon  the  goods  which  were  the  sabject  of  the  oonTeyanoe : — Held,  that» — the  asBlgneeii 
having  no  otherwise  asserted  their  right  to  the  goods  than  by  eotMHwneifi^  an  aolion  of  trover 
to  recover  them,--it  was  not  eompetent  to  the  defendant  to  set  up  their  title  under  "  not 
possessed." 

This  was  an  action  upon  the  case.  The  declaration  contained  counts^ 
— ^first,  for  distraining  for  more  rent  than  was  due, — secondly,  for  an 
excessive  distress, — thirdly,  for  selling  within  five  days, — ^fourthly,  for 
selling  the  goods  for  less  than  they  were  reasonably  worth, — ^fifthly,  a 
count  in  trover. 

The  defendants  pleaded  not  guilty  «« by  statute/'  and,  to  the  count  in 
trover,  not  possessed. 

At  the  trial,  the  plaintiff  abandoned  the  last  two  counts. 

The  goods  distrained  had  been  the  property  of  Saunders,  a  trader,  and 
were  seized  by  the  sheriff  of  Surrey,  and  by  him  assigned  to  the  plain- 
tiff, by  bill  of  sale,  on  the  21st  of  June,  1849,  under  a  judgment  founded 
upon  a  warrant  of  attorney  given  by  fiaunders  to  the  plaintiff  in  the 
month  of  February  preceding. 

'''After  the  assignment,  the  goods  remained  upon  the  premises  r^ci^-tj^ 
occupied  by  Saunders;  but,  on  the  11th  of  September,  the  plain-  '- 
tiff  took  possession  of  the  goods,  and  Saunders  and  his  family  left  »the 
house.  On  the  5th  of  October,  whilst  the  plaintiff  was  in  possession  of 
the  goods,  the  distress  was  put  in ;  and,  on  the  8th  of  the  same  month, 
Saunders  filed  a  petition  in  bankruptcy,  upon  which  he  was  declared 
bankrupt ;  and  on  the  22d,  assignees  were  appointed. 

It  was  not  proved  that  the  assignees  had  interfered  with,  or  demanded, 
the  goods  of  the  plaintiff:  they  had  not  ratified  the  act  of  the  defend- 
ants ;  but  they  had  commenced  an  action  of  trover  against  the  plaintiff 
for  the  conversion  of  the  goods. 

For  the  defendants,  it  was  contended  that  the  execution  was  a  fraud- 
ulent preference,  and  an  act  of  bankruptcy ;  that  the  property  passed 
to  the  assignees ;  and  that  the  plaintiff  could  not  recover.  To  this  it  was 
answered  that  the  jus  tertii  could  not,  under  the  circumstances,  be  set 
up ;  and  that,  at  all  events,  the  plaintiff,  being  in  possession,  might  main- 
tain this  action. 

In  sxmiming  up,  Wilde,  C.  J.,  told  the  jury,  that,  if  the  warrant  of 
attorney  was  given  voluntarily  on  the  part  of  Saunders,  for  the  purpose 
of  securing  the  plaintiff  in  the  event  of  a  bankruptcy,  whilst  the  rest  of 
the  creditors  would  be  unsecured,  it  was  a  fraudulent  transaction,  and 
void ;  and  that,  in  such  case,  the  bill  of  sale  would  confer  no  property 
upon  the  plaintiff,  who  would  not  be  the  owner  of  the  goods,  and  could 
not  maintain  the  action.  The  jury  found  that  the  warrant  of  attorney 
was  given  by  Saunders  as  a  fraudulent  preference  of  the  plaintiff  over 
the  other  creditors,  in  contemplation  of  bankruptcy :  and  upon  this  find- 
ing a  verdict  was  entered  for  the  defendants. 

Bylesy  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new 
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,^^  ...  trial,  upon  tbe  ground  of  misdirectxoii.     ''^He  cited  ESggina  tr* 
^^^^  Goode,  2  C.  &  J.  864,t  and  Wood  v.  Wood,  1  C.  &  P.  69  (E.  C. 
L.  R*  vol.  12),    [Talfouro,  J-,  referred  to  Leake  tr.  Loyedaj,  4  M.  & 
G.  972  (E.  C.  L.  R.  vol.  43),  5  Scott^  N,  R.  908.] 

H.  JamcBy  Phipsonj  and  Prentice^  on  a  subsequent  day  in  the  same 
term,  showed  cause. — The  first  question  was,  whether  the  warrant  of 
attorney  was  fraudulent  and  Toid,  as  being  a  mere  colourable  contrivance 
to  protect  Saunders's  property  from  his  creditors,  and  so  within  the  13 
Eliz.  c.  5,  s.  2.  It  was  further  contended  at  the  trial,  that  the  warrant 
of  attorney  was  a  fraudulent  preference  in  contemplaticm  of  bankruptcy; 
and  that  Saunders  had  committed  an  act  of  bankruptcy,  to  the  know- 
ledge of  Newnham,  by  procuring  his  goods  to  be  taken  in  execution. 
[Jervxs,  0.  J. — The  question  is,  whether  it  was  competent  to  the  defend- 
ants to  set  up  property  in  the  assignees.  Mauls,  J. — ^Whether,  under 
not  possessed,  in  trover,  where  the  plaintiff  is  actually  possessed,  the 
defendant  may  set  up  the  title  of  a  third  person  without  his  authority.] 
The  fraudulent  manner  in  which  the  plaintiff  has  obtained  possession 
must  not  be  lost  sight  of.  The  assignees  of  Saunders  have  brought  an 
action  against  Newnham  for  these  very  goods.  [Talpourd,  J. — There 
is  no  trace  of  any  claim  on  the  part  of  the  assignees,  upon  the  learned 
judge's  notes.  Maule,  J. — The  question  is,  whether,  under  not  pos- 
sessed to  trover  for  goods,  the  defendant  may  set  up  theyu«  teriii^  with- 
out showing  authority, — as  tbe  majority  of  the  judges  in  the  Exchequer 
Chamber,  in  Jones  t;.  Chapman,  2  Exch.  803,t  held  might  be  done  in 
trespass  to  land,  under  a  plea  that  the  close  was  not  the  close  of  the 
plaintiff;  or,  in  other  words,  whether  a  defendant  without  title  can  come 
and  take  the  plaintiff's  goods,  and  then  say  they  are  not  the  goods  of 
*7161  ^^  plaintiff,  but  the  goods  of  a  third  person,  ^having  no  autho* 
-'  rity  from  such  third  person.^  It  is  admitted  that  Stevenson  had 
a  right  to  enter  and  distrain  to  the  extent  of  452. 17«.  Id. :  the  only 
question  is  as  to  the  excess.  According  to  Leake  v»  Loveday,  4  M.  & 
G.  972  (E.  C.  L.  R.  43),  6  Scott,  N.  R.  908,  the  plaintiff  must  prove 
affirmatively  that  he  has  property  in  the  goods.  There,  in  December, 
1847,  certain  goods  of  one  Cox  were  seized  by  the  sheriff,  under  a  writ 
ci  fi,fa.,  and  by  him  conveyed  to  the  plaintiff  by  bill  of  sale,  the  goods 
remaining  in  Cox's  possession  under  a  secret  arrangement  between  him 
and  the  plaintiff.  In  December,  1838,  a  fiat  issued  against  Cox,  under 
which  he  was  duly  declared  a  bankrupt.  In  August,  1841,  the  goods 
(which  still  remained  in  Cox's  possession)  were  again  seized  by  th/s 
sheriff  under  other  writs  of  fi.  fa.,  and  by  him  sold,  and  the  proceeds 
paid  over  under  an  indemnity  to  the  assignees,  who  then  for  the  first 
time  asserted  their  right.  In  trover  by  the  plaintiff  against  the  sheriff, 
the  jury  having  found  that  the  goods  were  in  the  order  and  disposition 
of  Cox  as  the  reputed  owner,  at  the  time  of  the  bankruptcy,  with  the 
consent  of  the  true  owner, — ^it  was  held  that  the  sheriff  was  not,  under 
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the  circumstances,  precluded  from  setting  up  the  title  of  die  assignees  as 
an  answer  to  the  action.  The  judgment  of  Tindal,  C.  J.,  in  that  case, 
applies  expressly  in  principle  to  this  case.  <<  The  action/'  he  Ba7s,(a)  <«  is 
trover:  the  defendants  have  pleaded  not  guiltj,  and  that  the  plaintiff  was 
not  possessed  of  the  goods  as  of  his  own  property:  and  the  qu^tion  is, 
whether,  under  the  plea  of  not  possessed,  the  drfendants  are  at  liberty  to 
set  up  the  title  of  third  persons.  It  appears  to  me  from  the  very  form  of  the 
plea,  that  the  plaintiff  is  called  upon  affirmatively  to  prove  property  in  him- 
self, and  that  the  defendant  is  let  into  any  defence  tending  to  deny  the 
^plaintiff 's  right  of  property.  Under  the  old  rules  of  pleading,  r^c^-iiT 
the  count  in  trover  involved  two  propositions,  both  of  which  were  ^ 
put  in  issue  by  the  general  issue,  viz.,  that  the  goods  were  the  property 
of  the  plaintiff,  and  that  they  bad  been  converted  by  the  defendant. 
There  are  many  cases  before  the  new  rules  where  the  defendant  has 
been  permitted  to  set  up  the  ju%  tertii.*'  His  lordship  then  referred  to 
Blainfield  t;.  March,  1  Salk.  285,  and  Dawes  t;.  Peck,  8  T.  B.  330,  and 
proceeded, — «<  These  authorities  are  sufficient,  without  citing  more,  to 
show,  that,  under  the  plea  of  not  guilty,  it  was  competent  to  a  defendant 
to  set  up  the  right  of  a  third  person  as  an  answer  to  the  action.  And  I 
do  not  see  why  the  same  should  not  be  allowed  under  the  plea  of  not 
possessed."  [Jervis,  C.  J. — In  that  case,  there  was  no  possession  in 
the  plaintiff.]  Here,  the  possession  of  the  plaintiff  was  found  by  the 
jury  to  have  been  obtained  by  fraud.  [Jbrvis,  G.  J. — It  was  an  actual 
possession.]  Suppose  the  assignees  recover  in  the  action  now  pending 
at  their  suit,  and  the  plaintiff  recovers  in  this  action^  be  would  be  re- 
covering a  verdict  in  respect  of  property  which  is  not,  and  never  was, 
his  property.  Coltman,  J.,  in  the  case  last  cited,  says:(i)  «  The  mean- 
ing of  the  plea  of  not  possessed,  is,  that  the  plaintiff  has  no  property  in 
the  goods,  in  respect  of  which  he  is  entitled  to  maintain  the  action 
against  the  defendants.  Has  ho  any  property  in  these  goods?  The 
conversion  is  said  to  have  taken  place  at  the  time  of  the  seizure  by  the 
sheriff :  and  it  is  said  that  the  sheriff  was  a  wrongdoer  at  that  time  as 
against  the  plaintiff,  the  assignees  not  having  then  asserted  their  right. 
But  they  do  afterwards  assert  their  title,  and  the  consequence  is  that 
their  assertion  of  title,  when  it  does  take  place,  vests  the  property  in 
them  from  the  time  of  the  bankruptcy.  Upon  this  state  of  facts,  the 
sheriff  is  *no  wrongdoer  a«  against  the  plaintiff;  for,  he  has  r^^iTi  o 
seized,  not  the  plaintiff's  goods,  but  the  goods  of  the  assignees.  *- 
The  plea,  therefore,  is  found  for  the  defendants,  provided  they  are  not 
estopped  from  setting  up  the  title  of  the  assignees  as  a  defence.  The 
rule  as  to  precluding  parties  from  setting  up  the  ju9  tertiiy  is  not  so 
extensive  as  has  been  contended.  I  have  always  understood  it  to  apply 
only  where  the  party  has  placed  himself  in  a  position  to  prevent  him 
from  averring  the  truth.     I  think  this  is  not  a  case  in  which  the  rule 

(a)  ft  Soott,  N.  TL,  922.  (£)  lb.  923. 
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applies."  [Jervis,  C.  J. — The  action  is  founded  on  property:  possea- 
sion  is  only  evidence  of  property.]  Here,  we  shovrthat  the  possesaion 
was  so  acquired  that  it  can  be  no  evidence  of  property.  If  the  plain- 
tiff's possession  was  illegal,  the  case  falls  distinctly  within  Leake  v. 
Loveday.  Rowe  v.  Ames,  6  M.  &  W.  747,t  shows  that  this  defence, 
if  available  at  all,  amounts  to  not  possessed ;  and  to  that  extent  is  an 
authority  for  the  defendant.  In  Howarth  v.  ToUemache,  5  Scott,  N* 
B.  829,  4  M.  &  G.  427  (E.  G.  L.  R.  vol.  43),  in  trover  against  the 
sherifif,  for  seizing  certain  goods  of  the  plaintiff,  the  defendant  pleaded, 
that  a /./a.  against  the  goods  of  one  H.  was  delivered  to  him  as  sheriff 
to  be  executed ;  that  the  goods  in  the  declaration  mentioned  were  the 
goods  of  H. ;  that  H.  fraudulently  and  collusively  gave  and  delivered 
to  the  plaintiff  possession  of  the  goods,  under  colour  of  a  feigned,  covi- 
nous, and  fraudulent  alienation,  bargain,  and  conveyance  thereof  from 
him  to  the  plaintiff,  then  made,  to  the  end,  intent,  and  purpose  to  delay, 
hinder,  and  defraud  the  execution-creditor  and  the  other  creditors  of  H. 
of  their  respective  lawful  actions,  debts,  and  demands  against  H.,  con- 
trary to  the  statute ;  and  that  the  plaintiff  claimed  title  to  the  goods 
under  colour  of  the  said  feigned,  covinous,  and  fraudulent  alienation, 
*71Q1  ^^^S^^^»  ^^^  ^conveyance  thereof,  &c.:  and  it  was  held,  that  the 
•^  plea  was  bad,  as  a  mere  argumentative  denial  of  the  plaintiff's  pos- 
session. The  lord  chief  justice  at  the  trial  referred  to  Doker  v.  Haslar, 
10  J.  B.  Moore,  210  (E.  C.  L.  B.  vol.  17),  2  Bingh.  479.(a)  If  the  as- 
signees of  Saunders  had  claimed  here,  that  would  have  been  this  case. 
What  difference  can  it  make  whether  the  assignees  claim  before  or  after 
pleading?  Hardman  v.  Willcock,  9  Bingh,  882  (a)  (E.  C.  L.  B.  vt>' 
28),  is  also  an  authority  for  the  defendants. 

Bf/leSy  Serj.,  Pa%hleyy  and  John  Chray^  in  support  of  the  rule. — It 
clearly  was  not  competent  to  the  defendants  to  set  up  the  jue  tertii. 
Where  it  is  a  mere  question  of  title, — ^neither  party  being  in  possession, 
— the  jtis  tertii  may  be  set  up,  whether  in  trespass  or  in  trover :  Butler 
t;.  Hobson,  5  Scott,  798,  4  N.  C.  290 :  but  it  is  otherwise  where  the 
goods  are  taken  out  of  the  possession  of  a  party.  Bosanquet,  J.,  in 
that  case,  says:(()  «<  As  to  the/iM  tertii^  the  property  not  being  in  the 
plaintiff 's  possession,  I  see  no  objection  to  the  defendant  being  allowed 
to  show  that  the  right  is  vested  in  another/'     And  Coltman,  J.,  adds : 

(a)  There,  the  plaintiff'e  attoraey  enclosed  a  writ  of  yZ. /a.  to  the  sheriff'B  offioer,  in  %  letter, 
and  told  him  that  he  might  with  safety  pat  the  defendant's  mother,  or  any  one  else,  in  possession 
of  the  defendant's  goods,  and  the  officer  acted  accordingly,  and  left  his  warrant  in  charge  of  one 
of  the  defendant's  shopmen,  and  the  bosiness  was  transacted  as  usual  for  nearly  throe  months 
A'om  the  time  the  warrant  was  left;  and  the  shopman  aooounted  to  the  officer  for  the  moneys 
received,  who  paid  them  orer  to  the  sheriff.  The  defendant  having  become  bankrupt,  his  assignee* 
indemnified  the  sheriff  in  returning  nnlla  ftoaa  to  the  writ  issued  previously  to  the  bankruptcy. 
In  an  action  against  the  sheriff  for  a  false  return,  the  jury  having  found  that  the  .writ  was  sued 
out  for  the  purpose  of  protecting  the  property  of  the  party  against  other  creditors,  the  oourt 
refused  to  grant  a  new  trial,  on  the  ground  that  the  plaintiff  had  not  made  out  the  allegation  an 
the  declaration,  that  the  writ  was  delivered  to  tho  sheriff  to  be  ezeeuted  in  due  form  of  law. 

(a)  6  Scott,  822. 
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«« It  is  said  *that  it  is  not  competent  to  the  defendant  to  set  up  r^c^on 
the  ju%  tertii.  It  is,  however,  a  mistake  to  suppose  that  there  is  ^ 
any  general  rule  to  prevent  the  assertion  of  the  ju9  tertiu  It  is  true 
that  an  agent  or  a  tenant  cannot  set  up  the^t^^  terfii  against  the  princi- 
pal or  the  landlord :  but  I  know  of  no  rule  of  law  to  prevent  such  right 
being  set  up  bj  a  stranger  in  answer  to  the  claim  of  one  who  is  out  of 
possession."  Here,  possession  was  out  of  the  question.  Leake  v.  Love- 
day  proceeded  very  much  upon  the  authority  of  Butler  v.  Hobson. 
There,  the  goods  were  in  the  possession  of  Cox.  [Williams,  J. — ^Had 
not  Leake  in  fact  possession  ?  He  allowed  Cox  to  keep  them.]  He  had 
demised  them  to  Cox.  [Maule,  J. — Surely,  for  this  purpose,  the  pos- 
session of  the  tenant  was  the  possession  of  the  landlord.  No  doubt, 
Leake  had  a  perfectly  good  primd  facie  title,  in  case  for  an  injury  to 
his  reversion.]  In  no  case  has  a  defendant  been  allowed  to  set  up  the 
title  of  a  third  person  against  a  case  of  possession,  where  the  third  per- 
son himself  did  not  interfere.  The  main  difficulty  in  this  argument,  is, 
that,  if  the  plaintiff  succeeds  upon  the  count  in  trover,  it  may  be  that 
the  assignees  of  Saunders  may  come  and  recover  the  property  against 
him  a  second  time.  That  seems  a  strong  reason  why  the  defendants 
should  be  allowed  to  set  up  the  title  of  the  assignees.  But,  on  the  other 
hand,  the  plaintiff  would  be  liable  to  an  action  at  the  suit  of  the  as- 
signees ;  and  it  was  part  of  the  defendants'  case  that  the  assignee  had 
actually  brought  an  action  against  them.  [Maule,  J. — ^If  the  plaintiff 
pays  the  money  to  the  assignees,  he  may  demand  the  goods,  and  thea 
he  may  maintain  his  action.]  He  would  not  be  the  owner  until  after  a 
judgment  in  trover  against  him :  Cooper  v.  Shepherd,  8  Com.  B.  266 
(E.  C.  L.  B.  vol.  54).  A  fraudulent  preference  in  contemplation  of 
bankruptcy  may  be  inferred  by  a  jury  from  *circumstances,  with-  r^Y21 
out  proof  that  a  distinct  act  of  bankruptcy  was  contemplated:  ^ 
Aldred  v.  Constable,  4  Q.  B.  674  (E.  C.  L.  R.  vol.  45).  In  Nelson  v. 
Cherrill,  8  Bingh.  816  (E.  C.  L.  R.  vol.  21),  1  M.  &  Scott,  452  (E.  C. 
L.  R.  vol.  28),  it  was  held,  that,  in  trespass  for  seizing  goods  in  the  pos- 
session and  apparent  ownership  of  the  plaintiff,  the  defendant  cannot 
set  up  the  title  of  a  third  person  to  defeat  the  action.  [Williams,  J., 
referred  to  the  dictum  of  Lord  Abingbr  in  Fyson  v.  Chambers,  9  M. 
&  W.  465. t]  The  question  was  discussed  in  Giles  v.  Grover,  6  Bligh.  N. 
S.  277,  2  M.  &  Scott,  197  (E.  C.  L.  R.  vol.  28),  9  Bingh,  128  (E.  0. 
L.  R.  vol.  28),  where  Lord  Tenterdbn  says  :{a)  « It  has  been  argued 
that  the  property  is  vested  in  the  sheriff,  because  there  are  authorities 
to  show  that  the  sheriff,  if  the  property  be  taken  out  of  his  hands,  may 
maintain  an  action  of  trover  against  the  wrongdoer.  These  actions  are 
maintainable  upon  a  ground  perfectly  distinct  from  the  right  of  property: 
they  are  maintainable  upon  the  ground  of  possession :  any  man  in  pos- 
eeasion  of  goods,  whether  as  the  bailee  or  otherwise,  may  in  his  own 

(a)  6  Bligh,  K.  S.  462,  2  If.  A  Scott,  322,  9  Biagh.  280  (B.  0.  L.  K  toL  28). 
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name  maintain  an  action  against  any  party  who  shall  deprive  him  of  the 
possession."  The  matter  is  farther  discussed  in  Story  on  Bailments, 
|§  d3y  94y  and  in  2  Wms.  Saand.  47  ej  and  also  in  the  case  of  The 
Bailiffs,  &c.,  of  Dunwich  v.  Sterry,  1 B,  &  Ad.  831  (E.  C.  L.  R.  vol.  20.) 

Our.  adv.  vtiU.{a) 

JiE&viB,  C.  J.,  now  delivered  the  judgment  of  the  court. 
4^7221  ^-^^^  stating  the  facts,  nt  arUi^  his  lordship  proceeded :  We 
-'  have  taken  time  to  consider  our  judgment  in  this  case,  in  order 
that  we  might  examine  the  authorities  which  wei'e  dited,  and  be  enabled, 
by  reference  to  the  notes  of  the  evidence  and  the  summing  up,  to  ascer- 
iiEiin  correctly  the  facts  which  raise  the  point,  and  the  manner  in  which 
those  facts  wdre  left  to  the  jury. 

It  is  ui^necessary  to  consider  whether  the  direction  of  the  learned 
judge  was  confined  to  a  fraudulent  preference,  strictly  so  called,  or  was 
intended  to  comprehend  also  a  transaction  intended  only  to  protect  the 
goods  against  creditors,  but  to  pass  no  property  to  the  plaintiff;  because 
the  jury  found  that  the  warrant  of  attorney  was  a  fraudulent  preference; 
and  upoti  that  finding  the  verdict  was  entered. 

Upon  the  facta  proved,  and  upon  this  finding  of  the  jury,  we  are  of 
opinion,  that  the  verdict  ought  not  to  have  been  entered  for  the  defend- 
ants, that  the  learned  judge  misdirected  the  jury,  and  that  the  rule  for 
a  new  trial  must  be  made  absolute. 

It  is  not  necessary  to  determine  whether  the  bare  poissession  of  a  mere 
wrongdoer  will,  as  against  a  mere  wrongdoer,  entitle  the  former  to 
maintain  trover  or  trespass :  nor  need  we,  upon  the  present  occasion, 
advert  to  the  distinction  in  this  respect  between  trover  and  trespass, 
recognised  by  the  civil  law,  and  noticed  in  many  cases.  Here,  the  find* 
ing  of  the  jury  imports  that  Saunders  intended  the  property  to  pass. 
To  be  preferred  to  others,  the  plaintiff  must  take  a  property  in  the 
goods ;  and,  if  no  bankruptcy  had  intervened,  he  would  have  been  the 
indefeasible  owner  in  possession  of  the  goods,  and  might  have  main- 
tained the  action.  The  effect  of  a  bankruptcy  upon  a  fraudulent  pre- 
ference, is  not  to  put  the  goods  in  the  same  situation  as  if  they  were 
iustiially  the  goods  of  the  bankrupt,  so  as  to  vest  them  at  once  by  the 
*72$n  ^^^^^uptcy  in  the  assignees,  independently  *of  any  election  on 
^  their  part,  other  than  their  acceptance  of  the  office  of  assignee. 
By  a  transfer  which  is  a  fraudulent  preference,  the  property  vests  in  the 
transferree,  subject  to  be  divested  by  the  assignees  at  their  election ; 
and  the  title  of  the  transferree  is  perfect,  except  so  far  as  it  is  avoided 
by  the  assignees.     The  assignees  in  this  case  were  not  proved  to  have 

(a)  A  ftirther  point  wm  made  on  the  nnpimenty  tIs.  whether  the  nwlgBeei  eonld  hnpeAdi  the 
aot  of  the  bankrapt,  he  himself  being  the  petitioner, — apon  whieh  the  following  eases  were  eited; 
for  the  plaintiff;  Tope  «.  Hockin,  7  B.  A  C.  101  (E.  C.  L.  It.  vol.  14),  9  D.  A  R.  881  (B.  C.  L.  R. 
ml.  22) ;  and,  for  the  defendant,  Ez  parte  Philpott,  De  Gex,  B.  C.  346,  Ex  parte  Norton,  De  Gex, 
3.  C.  604,  BvereU  v.  WeUs,  2  M.  A  Q.  209,  2  Beott,  N.  B.  625,  and  Oswald  «.Thompeo&,  2  Bzoh. 
4*I6.t 
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done  anything  to  atfect  the  plaintiff's  title.  They  had  not  demanded 
the  goods  of  the  plaintiff:  they  had  not  even  ratified  the  defendants* 
act:  and  the  commencement  of  an  action  of  trover, — ^which  may  be 
abandoned  at  any  time,  and  which  assumes  that  the  goods  came  into  the 
possession  of  the  defendant  lawftrlly, — cannot,  without  more,  be  taken 
to  be  an  electi6n  on  the  part  of  the  assignees  to  avoid  the  transfer.  We 
need  not,  therefore,  consider  the  questions  which  might  hare  arisen, 
had  the  assignees  interfered.  Until  they  do  interfere,  the  plaintiff, 
^thout  doubt,  is  not  only  in  possession,  But  is  the  Owner  of  the  goods, 
and  the  defendants,  mere  wrongdoers,  cannot  set  up  the  title  of  the 
assignees. 

The  plaintiff  is  in  actual  possession,  which  is  ptifhd  facte  evidence  of 
property.  The  case  of  the  defendants  is,  that  the  plaintiff's  property 
was  acquired  by  a  transfer  from  the  bankrupt^  irhioh  the  assignees,  and 
they  only,  have  a  right  td  question.  They  do  not  show  that  the  as- 
signees have  questioned  it :  they  show  that  the  assignees^  or  any  one 
claiming  under  thenij  or  authorized  by  tbedi^  might  take  the  goods :  but 
the  plaintiff  has  the  sole  property,  and  ought  to  keep  the  goods,  against 
all  others. 

The  cases  of  Leake  v.  Loveday,  4  M.  &;  6. 972  (E.  C.  L.  B.  vol.  43),  5 
Scott,  N.  B.  908,  and  Hardman  v.  Willcock,  9  Bingh.  882(a)  (E.  C.  L.  B. 
vol.  23),  were  principally  relied  upon  in  the  argument  for  the  defendants. 

*In  Leake  i^.  lioveday,  the  plaintiff  brought  trover  ^or  goods  r^w^A 
not  in  his  actual  possession  at  the  time  of  the  conversion.  It  ^ 
was,  therefore,  necessary  fDr  hiuK  to  show  a  title,  which  he  did,  by  show- 
ing, that,  at  one  time,  tlie  goods  were  his.  In  answer  to  this  case,  the 
defendant  proved  that  the  goods,  at  the  time  of  the  conversion,  were, 
with  the  consent  of  the  plaintiff,  the  true  owner  thereof,  in  the  order 
and  disposition  of  a  person  who  had  committed  an  act  of  bankruptcy, 
and  against  whom  a  commission  issued,  and  thus  that  the  title  which  the 
plaintiff  once  had  was  at  an  end, — ^the  consent  of  the  plaintiff,  together 
with  the  bankruptcy,  transferring  the  property  and  right  of  possession 
to  the  assignees,  as  effectually  as  if  the  plaintiff  had  sold  and  delivered 
the  goods  to  the  bankrupt ;  in  which  case,  whether  the  assignees  claimed 
the  goods,  or  neglected  to  do  so,  the  goods  would  be  theirs,  and  not  the 
plaintiff's.  There,  the  goods  were  in  the  order  and  disposition  of  the 
bankrupt :  here,  they  were  transferred  from  the  bankrupt  by  fraudulent 
preference.  The  distinction  is  obvious :  and,  that  case,  when  properly 
understood,  ought  not  to  govern  the  present. 

In  Hardman  v.  Willcock,  the  plaintiff  had  no  property  in  the  goods, 
special  or  otherwise :  they  had  been  removed,  by  collusion  between  him 
and  an  insolvent,  to  whom  they  belonged :  they  had  been  sold  by  an 
auctioneer  employed  by  the  plaintiff;  and,  upon  an  action  for  money 
had  and  received,  the  assignees  interfered ;  and  the  jury  found  that  the 
plaintiff's  possession  arose  out  of  a  fraud  concocted  between  him  and 
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the  insolvent.  The  principal  question  was,  whether  the  auctioneer  was 
bound  to  account  to  the  plaintiff,  from  whom  he  received  the  goods :  but 
the  court  held,  that,  inasmuch  as  the  insolvent  could  not  have  brought 
an  action  against  the  auctioneer,  so  neither  could  the  plaintiff,  who  got 
possession  bj  fraud  between  himself  and  the  insolvent. 
*72')1  *^^  becomes  unnecessary  to  express  any  opinion  upon  the  other 
-'  point  discussed  during  the  argument,  viz.,  whether  the  assignees 
could  impeach  the  act  of  the  bankrupt,  he  himself  being  the  petitioner. 
We  are  of  opinion  that  the  rule  for  a  new  trial  should  be  made  abso- 
lute. Bule  absolute. 


The  cause  was  tried  again,  at  the  sittings  after  Trinity  term,  1851, 
before  Jbrvis,  C.  J.,  who  ruled  in  accordance  with  the  former  decision 
of  the  court ;  and  a  verdict  was  found  for  the  plaintiff. 

A  bill  of  exceptions  was  tendered  on  behalf  of  the  defendants,  which 
is  now  pending. 

In  the  action  at  the  suit  of  the  assignees,  in  the  Court  of  Exchequer, 
there  was  a  verdict  for  the  plaintifis. 


*726]        *COUNTT-COURT  APPEAL. 

UNDEB  THE  STATUTE  18  ft  14  YICT.  C.  61. 


[Before  Maule,  J.,  Wiujahs,  J.,  and  Talfottkd,  J.] 


THE  EAST  ANGLIAN  RAILWATS  COMPANY  v.  LYTHGOE. 

Feb.  21. 

A.  was  olerk  to  B.  nnder  an  agreement  for  a  aalary  of  140{.  a  jwr,  determinable  hj  three  montiii' 
notice,  or  payment  of  three  months'  aalary.  B.  diimisted  A.  without  notioe,  nnder  oironmitaneee 
whieh  a  oonntj  oonrt  Jndge  decided  not  to  he  a  legal  Jnetifieation  for  inch  dismiaaali  and  after- 
wards sued  him  for  money  had  and  receiyed : — Held, — apon  an  appeal  nnder  the  13  A  14  Viet 
o.  61,  8. 14, — ^that  A.  was  entitled  to  set  oif  in  that  action  the  amount  of  the  three  months' 
■alaiy ;  and  that  the  decision  of  the  oonnty  oonrt  Judge  npon  the  Ihota  oonld  not  be  rcTiewed. 

Sew^h,  per  Mattlb,  J.,  that  the  oonyenient  constmction  of  the  14th  section  would  be,  that  an  appeal 
lies  not  in  any  case  where  the  oonnty  court  judge  performs  the  Amotions  of  a  jury. 

Thb  following  case  was  sent  from  the  Connty-Conrt  of  Norfolk,  for 
the  opinion  of  the  judges  of  this  court,  pursuant  to  the  statute  13  &  14 
Vict-  c.  61,  s.  14  :— 

This  was  an  action  brought  in  the  County-Court  of  Norfolk,  held  at 
Lynn,  for  SOL  claimed  by  the  plaintiffs  to  be  due  to  them  from  the  de- 
fendant, as  money  had  and  received  to  their  use. 
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Upon  the  trial  of  the  cause,  it  was  not  denied  that  the  money  was  had 
and  received  by  the  defendant  on  account  of  the  company :  but  the  de- 
fence was,  a  set-off  for  a  larger  amount,  viz.  852.,  alleged  by  the  defend- 
ant to  be  due  to  him  from  the  company  for  three  months'  salary  as  their - 
clerk :  and  the  question  between  the  parties,  was,  whether  this  set-off 
could  be  supported. 

'^The  facts  as  they  appeared  in  evidence  were  these : — ^The  de-  r«i^o7 
fendant  was  the  audit-clerk  to  the  plaintiffs,  under  an  agreement  ^ 
for  1402.  a  year,  determinable  by  three  months'  notice,  or  payment  of 
three  months'  salary.  The  whole  of  the  traffic  accounts  of  the  com- 
pany's railways,  and  all  other  the  books  of  account  of  the  plaintiffs,  were 
under  the  defendant's  charge,  or  accessible  to  his  inspection.  It  was 
part  of  the  defendant's  duty  to  keep  up  from  week  to  week  the  statistics 
of  the  said  railways,  with  a  view  to  their  publication  to  the  shareholders 
at  the  end  of  each  half-year.  It  might  be  of  importance  to  the  interests 
of  the  shareholders,  that  such  information  should  not  transpire,  except 
at  the  periodical  meetings ;  so  that  no  unfair  advantage  might  be  de- 
rived from  priority  of  information. 

In  the  month  of  August,  1850,  it  was  discovered  that  the  defendant 
was  carrying  on  a  private  correspondence  with  Mr.  Eadson,  the  traffic 
manager  on  the  East  Lancashire  Railway;  and  also  with  Mr.  Mumane, 
a  clerk  on  the  Eastern  Counties  Railway,  who  transacted  at  Ely  the 
business  as  well  of  the  Eastern  Counties  Railway  Company  as  of  the 
East  Anglian  Railways  Company, — ^the  latter  company  having  an 
arrangement  with  the  former  for  the  use  of  their  station  and  clerk  (Mr. 
Mumane  not  being  the  servant  of  the  East  Anglian  Railways  Company, 
as  assumed  in  the  judgment  hereinafter  set  out.) 

Upon  this  discovery,  the  directors  challenged  the  defendant  with  the 
fact;  which  he  for  some  time  strenuously  denied;  but,  ultimately,  he 
produced  a  manifold  writer,  in  which  there  appeared,  in  his  own  hand- 
writing, the  three  following  letters,  which  the  defendant  admitted  he 
had  written : — 

Lynn,  Norfolk,  May  21, 1850* 

"  Dear  Sir, — ^In  the  absence  of  the  secretary,  I  opened  *your  r^iyoQ 
solicitor's  letter  for  payment  of  your  expenses,  842.  8«.    The  re-  '- 
quest  and  amount  appear  <  nobby,'  and  I  wish  you  may  get  it.     Snell 
(the  secretary's  factotum)  has  written  to  Bruce  for  particulars,  so  that 
the  bill  may  be  laid  before  the  board  on  Friday  next. 

<«  Mr.  Clay  and  I  are  getting  on  famously  together ;  but  I  regret  to 
0ay  our  situations  are  not  worth  three  months'  purchase.  There  is  still 
a  good  deal  of  angry  feeling  on  the  part  of  the  bond-holders ;  and  I 
doubt  not  but  the  lines  will  be  let  to  Baxendale,  or  some  other  great 
capitalist.  Our  traffic  is  miserable,  and  insufficient  to  pay  5  per  cent, 
to  the  creditors. 

<«  Mr.  Eadson."  (Signed)     <«J.  Ltthgob.'* 
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"Lynn,  Norfolk,  May  26,  1860. 

"  Dear  Sir, — I  have  just  seen  the  letter  which  Bruce  has  requested 
to  be  written  in  answer  to  your  solicitor.  It  appears  that  Bond,  who  is 
absent  from  Lynn,  has  got  your  bill  somewhere  in  his  possession ;  for  it 
cannot  be  found.  This  is  juBt  the  kind  of  excuse  our  people  like  to 
make ;  and  you  will  have  no  hesitation  in  pronouncing  it  as  humbug 
practised  by  humbug  Bruce^  When  the  duplicate  bill  comes  to  him,  you 
will  have  to  wait  until  the  next  board  day,  fourteen  days  hence,  before 
it  can  be  paid  (if  paid  then).  I  need  hardly  remark  that  our  committee 
of  creditors  and  directors  consider  it  an  extortionate  amount.  That  they 
should  have  idiis  idea  pleases  me  right  out ;  for,  I  know  they  will  com- 
plain at  old  Bruce  until  he  becomes  thoroughly  wild.  Wishing  you  may 
get  the  342.  8».  net  cash,  I  remain,  &c. 

««B.  Eadson,  Esq."  (Signed)     "J.  Ltthgoe." 

«  5  August,  1860. 

"Dear  Sir, — ^Look  well  over  the  Hartlepool  Coal  Company's  ac- 
counts, and  see  that  they  are  all  paid  to  you.    I  am  in  hopes  that  you 
will  find  something  of  advantage  to  you  in  this  matter.     I  have  private 
*7QQ1  ^^^^^^^  *^^^  drawing  your  attention  to  this,  and  shall  require  yoa 
-'  to  keep  this  communication  to  yourself.    Yours  truly, 

"  Mr.  Murnane."  (Signed)     "  J.  Ltthgob." 

The  directors  thereupon  discharged  the  defendant  from  his  said  em- 
ployment. On  being  informed  that  he  was  discharged,  the  defendant 
said, — "  Well,  gentlemen,  I  shall  not  seek  a  reversal  of  your  sentence ; 
for,  I  feel  that  I  have  deserved  it  all." 

'  The  letters  of  the  2l8t  and  26th  of  May  were  put  in  evidence  by  the 
defendant's  attorney.  The  letter  of  the  5th  of  August  was  put  in  evi- 
dence by  the  plaintiiTs'  attorney.  But  the  defendant  denied  that  he  had 
posted  the  letter  of  the  21st  of  May;  though,  at  the  same  time,  he  ad- 
mitted the  facts  above  stated  with  reference  to  the  circumstances  of  his 
discharge,  and  also  admitted  that  he  had  not  on  any  previous  occasion 
denied  the  posting  of  such  letter.  He  admitted  the  posting  of  the  let- 
ters of  the  25th  of  May,  and  5th  of  August. 

The  plaintiffs  objected  to  the  admission  of  any  evidence  in  support  of 
the  defendant's  set-off,  on  the  ground  that  the  claim,  if  maintainable  at 
all,  was  for  damages,  which  could  not  be  the  subject  of  a  set-off,  no  ser* 
vice  having  been  performed  during  the  three  months  in  respect  of  which 
the  salary  was  claimed,  and  the  period  not  hating  elapsed  at  the  com- 
mencement of  this  action. 

The  judgment  of  the  county  court  was  to  the  following  effect : — ^The 
question  is  not  whether  the  company  was  justified  morally,  or  even 
legally,  in  dismissing  the  defendant :  but  whether  they  were  justified 
legally  in  dismissing  him  without  notice^  or  payment  of  three  monthf 
9alary.    It  has  been  held,  in  Callo  v.  Brouncker,  4  C.  &  P.  618  (E.  0. 
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L.  R.  vol.  19),  that,  to  justify  snch  a  diBmissal,  there  most  be  proved 
against  the  party  moral  miscondact,  pecuniary  or  otherwise,  wilful  diso- 
bedience, or  habitual  neglect.(a)  Neither  of  *the  two  latter  is  r^frar^ 
imputed  to  the  defendant.  Has  he  been  guilty  of  the  former  ?  I  ^ 
think  he  would  have  been  guilty  of  moral  misconduct,  if  it  had  been 
proved  against  him  that  he  had  made  use  of  a  knowledge  acquired  by 
virtue  of  his  employment,  to  the  prejudice  of  his  employers.  Let  us 
examine  whether  there  is  znj  proof  oi  that :  and  let  it  be  always  remem- 
bered that  it  is  the  duty  of  any  one  making  such  a  charge  to  support  it 
hy  legal  proof.  A  great  writer  has  said  that  <<  thoughts  are  no  subjects." 
A  man  has  a  right  to  think  what  he  pleases,  and  also  to  commit  his 
thoughts  to  paper,  provided  he  does  not  allow  any  (me  to  see  the  paper. 
Therefore,  as  the  first  letter  was  never  publuhedj  I  am  bound  to  dismiss 
it  from  my  consideration ;  for,  the  burthen  lies  upon  the  company  to  show 
that  the  defendant  not  only  contemplated  committing,  but  did  actuallff 
commit,  such  an  offence  as  I  have  described.  Let  us  now  examine  the 
second  letter.  That  letter  begins  by  giving  information  which  the  com* 
pany  had  actually  had  written  for  the  very  purpoee  of  giving  eueh 
information.  As  the  company  could  not  be  prejudiced  by  its  earlier 
communication,  there  was  nothing  injurious  to  them  in  making  it.  But 
it  also  charges  the  company  with  ehuffling  conduct.  This  was  a  most 
improper  communication  to  proceed  from  an  employ^  of  the  company, 
and  would  (morally)  abundantly  justify  the  company  in  dismissing  the 
defendant;  but  it  will  not  legally  justify  the  company  in  dismissing  him 
without  notice,  or  sdary :  because  I  think  a  proper  test  by  which  to  try 
it  is  this,  that,  in  an  action  for  the  libel,  no  damages  would  be  recovered 
nnless  special  damage  were  proved.  The  remainder  of  the  letter  seems 
to  breathe  considerable  personal  hostility  to  Mr.  Bmoe :  but  it  is  not  a 
matter  affecting  the  company.  If  there  had  been  anything  apocryphal 
in  the  third  letter,  it  was  the  doty  of  the  company  to  prove  it.  All  th»t 
I  can  collect  from  it,  is,  an  exhortation  to  Mr.  Mumane, «  *8«rvant  r^iroi 
of  the  company,  to  do  hie  dxd^.  His  duty  was,  <<  to  look  well  to  ^ 
the  accounts :"  and  it  would  be  his  interest  to  do  his  duty.  Whether 
there  had  been  any  suspicion  that  he  had  been  remiss,  I  know  not :  but, 
an  exhortation  to  a  man  to  do  his  duty,  cannot  be  an  offence^  whoever 
may  give  it.  For  these  reasons,  I  do  not  think  that  the  company  has 
made  out  a  legal  justification  for  dismissing  the  defendant  without  no- 
tice; and  the  set-off  must  be  allowed. 

The  question  for  the  opinion  of  the  court  is,  whether  the  set-off  was 
properly  allowed. 

WheeUrj  for  the  appellants. — ^The  dismissal  of  the  defendant  by  the 
company  was,  under  the  circumstances,  justifiable ;  and,  even  if  it  were 
not,  his  claim  for  salary  is  not  properly  the  subject  of  a  set-off. 

1.  The  decision  of  the  judge  was  clearly  wrong  upon  the  first  point. 

(a)  And  §99  Smith  v.  Thompwm,  8  Oom.  B.  44  (B.  0.  L.  B.  toL  65). 
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[Maulb,  J. — ^Does  this  case  involve  anything  more  than  a  question  of 
fact?  A  quantity  of  evidence  is  set  out,  and  a  speech  of  the  judge. ^ 
But  I  doubt  whether  we  can  take  notice  of  anything  more  than  <<  judg- 
ment for  the  defendant :"  we  cannot  take  notice  of  any  bad  reasons 
assigned  by  the  judge.  The  right  of  appeal  is  given  by  the  statute  (a) 
^wnq^^  ^^  certain  cases  only,  '''viz.,  where  a  party  is  dissatisfied  with  the 
^  determination  or  direction  of  the  court  in  point  of  law,  or  upon 
the  admission  or  rejection  of  evidence.]  The  case  finds  certain  facts, 
and  it  is  for  the  court  to  say  whether  or  not  they  amount  to  misconduct 
such  as  to  justify  the  defendant's  dismissal.  [Maulb,  J. — ^No  /acf  is 
found :  there  is  a  statement  of  evidence.]  The  judge  has  found  that 
which  amounts  to  moral  misconduct :  and  it  is  submitted  that  the  evi- 
dence shows  that  the  company  were  justified  in  discharging  the  defend- 
ant from  their  employ.  It  shows  that  he  disclosed  information  which  he 
could  only  possess  by  virtue  of  his  employment.  [Williams,  J. — How 
would  you  have  framed  a  special  plea  justifying  the  dismissal  ?]  By 
showing  that  the  clerk  had  been  guilty  of  improper  conduct,  to  the 
prejudice  of  his  employers.  [Maulb,  J. — ^Upon  a  replication  de  ityurid 
to  such  a  plea,  how  would  the  matter  be  tried  ?]  By  a  jury.  [Maulb, 
J.— Who  has  found  it  here?]  The  judge.  [Maulb,  J.— No:  he  has 
refused  to  find  misconduct.  How  can  we  review  that  ?  Williams,  J. 
— If  the  judge  was  performing  the  functions  of  a  jury,  there  is  an  end 
of  the  case.]  In  Fillieul  v.  Armstrong,  7  Ad.  &  E.  557  (E.  C.  L.  B. 
vol.  84),  2  N.  &  P.  406,  where  the  jury  came  to  a  similar  conclusion,  upon 
a  plea  justifying  the  dismissal  of  a  schoolmaster,  the  court  gave  judg- 
ment for  the  defendant  non  obatante  veredicto.     [Maulb,  J. — There,  the 
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*court  held  the  plea  bad,  inasmuch  as  it  neither  showed  that  the 


contract  was  put  an  end  to,  nor  that  the  defendant  had  a  right  to 
dissolve  it.]  In  Amor  v.  Fearon,  9  Ad.  b  E.  548  (S.  G.  L.  B.  vol.  86), 
1  P.  &  D.  898,  it  was  held,  that,  if  a  clerk,  retained  at  a  salary  to 
manage  a  mercantile  business,  declares  that  he  is  a  partner,  and  will 
transact  the  business  as  such,  the  employer  may  immediately  dismiss 

(a)  The  Appeal  is  given  by  the  18  A  14  Viot  o.  61,  s.  14,  which  enacts,  "that,  if  either  party 
in  any  cause  of  the  amount  to  which  jurisdiction  is  given  to  the  oounty-KJOurts  bj  this  act,  shall 
he  dissatisfied  with  the  determinatum  mr  direetioH  qf  the  wid  eonrt  tn  point  of  law,  or  i^pon  the 
admieeion  or  rejection  of  any  evidence,  such  party  may  appeal  from  the  same  to  any  of  the 
superior  courts  of  common  law  at  Westminster,  two  or  more  of  the  puisne  judges  whereof  shall 
'sit  out  of  term  as  a  court  of  appeal  for  that  purpose ;  provided  that  such  party  shall,  within  ten 
days  after  such  determination  or  direction,  give  notice  of  such  appeal  to  the  other  party  or  his 
attorney,  and  also  give  security,  to  be  approved  by  the  clerk  of  the  court,  for  the  costs  of  the 
appeal,  whatever  be  the  event  of  the  appeal,  and  for  the  amount  of  the  judgment,  if  he  be  the 
defendant  and  the  appeal  be  dismissed;  provided,  nevertheless,  that  such  security,  so  far  as 
regards  the  amount  of  the  judgment,  shaU  not  be  required  in  any  case  where  the  judge  of  the 
county-conrt  shall  have  ordered  the  party  appealing  to  pay  the  amount  of  such  judgment  into  the 
hands  of  the  clerk  of  the  county-court  in  which  such  action  shall  have  been  tried,  and  the  same 
shall  have  been  paid  accordingly;  and  the  said  court  of  appeal  may  either  order  a  new  trial  on 
such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be  entered  for  either  party,  as  the  case  may 
be,  and  may  make  such  order  with  respect  to  the  costs  of  the  said  appeal  as  such  court  may  think 
proper;  and  such  order  shall  be  final." 
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liim, — although  the  clerk  has  not  committed  any  other  miscondact,  or 
refused  in  terms  to  go  on  as  clerk.  [Williams,  J. — ^A  rule  for  a  new 
trial  was  asked  for  there,  on  the  ground  that  the  lord  chief  justice  left 
to  the  jury  that  which  he  ought  to  have  decided  himselfi  viz.  whether 
certain  conduct  was  a  reasonable  cause  of  dismissal :  but  the  court  re- 
fused it.]  The  legal  inference  to  be  drawn  from  the  facts,  is  for  the 
jury.  [Mat7LE,  J. — I  think,  if  county-court  suitors  mean  to  avail  them- 
selves of  the  power  of  appeal,  they  must  take  care  to  keep  the  law  and 
the  fact  separate,  by  having  juries.  <<  Admission  or  rejection  of  evi- 
dence*' must,  I  think,  mean,  admission  to  the  jury.]  It  means  the 
admission  or  the  refusal  to  admit  evidence  to  that  tribunal  which  is  to 
pronounce  upon  its  value.  Here,  the  judge  improperly  withholds  the 
first  letter  from  that  tribunal.  He  dismisses  it  from  his  mind.  That 
amounts  to  a  rejection  of  evidence.  [Matjle,  J. — The  statement  of  the 
judge  amounts  to  this, — I  admitted  the  letter:  but  I  afterwards  dis- 
missed it  from  my  mind,  because  I  inferred  that  the  defendant  never  sent 
it.  In  his  capacity  of  judge,  he  receives  the  evidence :  in  his  capacity 
of  juror,  he  declines  to  give  effect  to  it.  He  stands  somewhat  in  the 
situation  of  an  arbitrator.]  The  writing  of  the  letter  was  an  act  which 
was  injurious  to  the  defendant's  employers.  [Williams,  J. — Suppose 
the  defendant  had  burnt  the  letter  the  instant  he  wrote  it  ?]  The  act 
of  writing  it  shows  a  state  of  mind  inconsistent  with  his  *duty  to  r^irq^ 
his  employers.  The  materials  for  decision  were  not  before  the  *- 
judge  at  the  time  he  came  to  pronounce  his  judgment.  [Matjlb,  J. — 
You  cannot  tie  up  the  judgment  to  the  reasons  that  are  given  for  it] 
At  all  events,  there  ought  to  be  a  new  trial. 

2.  As  to  the  set-off,  the  law  is  thus  laid  down  in  the  notes  to  Cutter 
V.  Powell,  6  T.  R.  820,  in  2  Smith's  Leading  Cases,  p.  20:— "Perhaps 
the  result  of  the  authorities  on  this  subject  may  be,  that  a  clerk,  servant, 
or  agent  wrongfully  dismissed,  has  his  election  of  three  remedies,  viz., 
that,  1.  He  may  bring  a  special  action  for  his  master's  breach  of  con- 
tract in  dismissing  him,  and  this  remedy  he  may  pursue  immediately : 
Pagani  v.  Gandolfi,  2  C.  &  P.  870  (E.  C.  L.  B.  vol.  12):  2.  He  may 
wait  till  the  termination  of  the  period  for  which  he  was  hired,  and  may 
then,  perhaps^  sue  for  his  whole  wages,  in  indebitatus  cusumpsitf  relying 
on  the  doctrine  of  constructive  service :  Gandell  t^.  Pontigny,  4  Campb. 
875:  and  see  Collins  v.  Price,  5  Bingh.  132  (E.  C.  L.  B.  vol.  15),  2  M. 
&  P.  233  (E.  C.  L.  B.  vol.  17),  and  Smith  v.  Kingsford,  8  Scott,  279 : 
vide  tamen  the  observations  of  the  judges  in  Smith  v,  Hayward,  7  Ad. 
&  E.  544  (E.  C.  L.  B.  vol.  84),  2  N.  &  P.  482 :  8.  He  may  treat  the 
contract  as  rescinded,  and  may  immediately  sue^  on  a  quantum  meruit, 
for  the  work  he  actually  performed :  Planchd  v.  Colburn,  8  Bing.  14 
(E.  C.  L.  B.  vol.  21),  1  M.  &  Scott,  51  (B.  C.  L.  B.  vol.  28) :  but,  in 
that  case,  as  he  sues  on  an  implied  contract  arising  out  of  actual  services, 
he  can  only  recover  for  the  time  that  he  acttiaUif  served."    [Maule,  J. 
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— That  is,  where  the  clerk  or  serrant  has  been  wrongfully  dismissed. 
Here,  the  defendant  was  not  wrongfhll j  dismissed.  The  set-off  was  an 
agreed  sum :  the  case  so  finds.]  In  Howlet  v.  Strickland,  1  Cowp.  56^ 
Abheurst,  J.  says :  «  Debts,  to  beset  off,  must  be  such  as  an  indebitatus 
assumpsit  will  lie  for :"  and  Fewings  v.  Tisdal,  1  Ezch.  295,t  showf 
^•orn  *that  such  an  action  would  not  lie  here.  [Mauls,  J. — Possibly 
^  not:  but  the  85/.  might  have  been  recoTered  under  a  special 
count.  Williams,  J.^In  Duckworth  v.  Alison,  1  M.  &  W.  412,t  by 
articles  of  agreement  for  altering  and  repairing  a  warehouse  for  a  fixed 
price,  it  was  stipulated,  that,  in  the  event  of  the  work  not  being  com- 
pleted in  three  months,  the  builder  should  forfeijt  and  pay  to  the  person 
with  whom  be  contracted  to  do  the  work,  52.  weekly  and  every  week, 
such  penalty  to  be  deducted  from  the  amount  which  might  remain  due 
on  the  completion  of  the  work :  and  it  was  held,  in  an  action  brought 
for  extra  work,  that  the  employer  was  entitled,  after  having  paid  the 
contract  price,  to  set  off  the  penalty  against  the  extra  work ;  and  that 
he  had  a  double  remedy,  either  to  deduct,  or  to  recover  It.]  That  case 
nnderwent  no  di3Cussion.  [Williams,  J. — Fletcher  v.  Dyche,  2  S.  B.  32, 
is  a  still  stronger  case :  it  was  there  held,  that,  if  two  persons  agree  to  per- 
form certain  work  in  a  limited  time,  or  to  pay  a  stipulated  weekly  sum  for 
such  time  fifterwards  as  it  should  remain  unfinbhed,  and  a  bond  is  pre- 
pared in  the  name  of  both,  but  is  executed  by  one  only,  with  condition 
for  the  due  performance  of  the  work,  or  the  payment  of  the  weekly 
sum,  and  the  work  is  not  finished  in  the  time, — such  weekly  payments 
.are  not  by  way  of  penalty,  but  in  the  nature  of  liquidated  damages,  and 
may  be  set  off  by  the  obligee  in  an  action  brought  against  him  by  the 
obligor  who  executed.]  There,  debt  would  have  lain.  [Maulb,  J. — 
Would  not  debt  lie  here  for  an  agreed  sum  ?  By  the  terms  of  the  con- 
tract, the  c(Hnpany  had  a  right  to  dismiss  the  defendant  at  their  plea- 
sure, subject  to  the  payment  of  a  certain  ascertained  amount.] 

Worledgej  contrd.,  was  stopped  by  the  court. 
*7861  *^^^^  J- — ^  entertain  not  the  slightest  dpubt  in  this  case. 
^  If  an]f  point  is  legitimately  brought  before  us  by  this  appeal,  i^ 
is  the  last.  I  think  it  is  perfectly  clear,  that^  where  there  is  a  contract 
like  this  for  the  payment  of  a  certain  sum  on  a  given  event,  upon  the 
happening  of  that  event  an  action  lies  for  the  recovery  of  that  sum : 
and  it  is  equally  clear  that  it  becomes  the  proper  subject  of  set-off.  If, 
therefore,  the  point  is  properly  raised  by  this  case,  it  seems  to  me  that 
it  was  rightly  decided  by  the  learned  judge  of  the  county-court. 

The  judgment  of  the  county-court  judge  upon  a  matter  of  fact,  cannot 
be  the  subject  of  review  in  this  or  any  other  superior  court.  It  may  be 
in  the  case  of  a  determination  or  direction  of  the  judge  in  point  of  law, 
or  in  the  case  of  an  improper  admission  or  rejection  of  evidence.  Thera 
was  no  evidence  rejected  here :  everything  that  was  offered  seems  to  have 
been  received.    But  the  judge,  in  giving  what,  in  popular  langqage,  is 
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called  his  judgment,  let  fall  some  expreesions  ^hich  Beem  to  be  open  to 
some  little  criticism.  Those  expressions,  however,  are  not  to  be  taken 
as  the  grounds  or  reasons  of  the  judgment.  That  must  be  sustained,  if 
it  can  be  supported  on  any  ground,  notwithstanding  that  the  reasons 
which  are  stated  are  manifestly  insufficient.  We  must,  therefore,  exclude 
the  judge's  reasons :  they  form  no  part  of  the  case,  and  might  with  pro- 
priety be  struck  out.  It  seems  to  me  that  the  case  involves  facts,  and 
that  what  law  there  is  in  it  is  inextricably  mixed  up  with  the  facts ;  and 
that,  in  such  a  case,  it  was  never  intended  by  the  legislature  that  there 
should  be  any  appeal.  The  14th  section  of  the  statute,  by  the  very  terms 
of  it,  gives  an  appeal  where  the  determination  or  direction  of  the  court 
is  wrong  in  point  of  law,  or  where  evidence  has  been  improperly  admitted 
or  rejected.  Now  a  direction  in  point  of  law,  is,  where  the  judge  tells 
the  jury  that  the  construction  of  a  given  instrument  '^is  so  and  so.  ri^^€%n 
The  admission  or  the  rejection  of  evidence,  also,  are  matters  ^ 
which  one  can  very  well  understand.  But,  where  the  judge  states  a 
number  of  facts,  and  draws  a  conclusion  from  them,  even  if  we  can  see 
most  clearly  that  he  has  mistaken  or  misapplied  the  law,  I  do  not  think 
that  the  proper  subject  of  an  appeal.  It  would  be  extremely  inconve- 
nient, in  my  opinion,  that  an  appeal  should  lie  in  such  a  case.  Where 
the  matter  in  dispute  exceeds  57.,  either  party  may  have  a  jury  ;(a)  and 
then  there  will  be  no  difficulty ;  for,  the  course  will  be  precisely  the  same 
as  at  nisi  prius.  If  that  be  the  correct  view,  it  would  necessarily  pre- 
clude appeals,  except  in  cases  where  either  of  the  parties  thinks  fit  to  have 
a  jury  summoned.  And  I  think,  so  construed,  the  enactment  in  question 
would  be  a  wise  one.  For  these  reasons,  I  entertain  great  doubt  whe- 
ther any  appeal  is  given  in  a  case  of  this  sort :  but,  assuming  that  it  is 
given,  I  think  the  only  question  of  law  which  it  presents  is  abundantly 
clear,  and  consequently  that  this  appeal  should  be  dismissed,  with  costs. 

Williams,  J. — I  am  of  the  same  opinion.  The  only  possible  ground 
of  appeal,  is,  that  the  judge  improperly  allowed  the  set-off.  For  the 
reasons  given  by  my  brother  Maule,  I  think  the  set-off  was  well  allowed. 
As  to  the  other  question,  it  seems  to  me  that  it  was  purely  one  of  fact, 
and  that,  however  erroneous  the  judge's  conclusion  may  have  been,  we 
are  not  authorized  to  review  it.  It  is  said  that  the  judge  was  wrong  in 
rejecting  evidence  of  the  first  letter.  But  it  does  not  appear  that  he 
rejected  anything.  The  only  objection,  in  truth,  is,  that  he  did  not  give 
sufficient  weight  to  it.     That  clearly  is  no  ground  of  appeal. 

*Talfourd,  J. — I  am  of  the  same  opinion.     The  only  question  ri^noc^ 
of  law,  is,  whether  this  salary  can  be  the  subject  of  set-off.     I  ^ 
think  the  judgment  was  right.     The  other  question  sought  to  be  raised, 
was  purely  a  matter  of  fact.    We  cannot  review  the  judge's  decision, 
because  it  is  an  act  of  his  mind  to  which  other  minds  may  not  entirely 

(a)  9  4  10  Ykt  o.  9^,  i.  70. 
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accede.     Such  evidence  as  this  being  receiyed,  a  juryman  might  dismiss 
it  from  his  mind.     The  judge  has  done  no  more  than  that. 

WarUdgey  for  the  respondent,  asked  for  an  order  that  judgment  be 
entered  for  him. 

Maulb,  J.  (reforring  to  the  section  of  the  statute). — ^I  doubt  that  we 
have  anj  jurisdiction  to  do  that.    We  can  only  dismiss  the  appeal. 

Appeal  dismissed,  with  costs. 
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FOURTEENTH  YEAR  OF  THE  BEIGN  OF  VICTORIA.    1861. 


The  Judges  who  usnallj  sat  in  Banco  daring  this  Term  were, 
Jervis,  C.  J.  Williams,  J. 

Cresswell,  J.  Talfourd,  J. 


LUCAS  t;.  BEALE.    April  15. 

A.i  a  member  of  the  orchestra  of  the  Italian  Opera,  '<on  behalf  of  the  orchestra,"  signed  the 

.  following  proposal : — '*  The  gentlemen  of  the  orchestra  are  willing,  and  hereby  pledge  them- 
selves, to  continue  their  services,  and  attend  their  dnties,  provided  B.  will  guaranty  the  pay- 
ment of  the  thirteen  nights  due  on  the  5th  nit"  B.  accepted  the  proposal  by  writing  in  these 
terms, — **  B.  will  accept  the  proposition  made  by  A.,  on  behalf  of  the  gentlemen  of  the  orches* 
tra,  and  he  will  appoint  the  treasury  to  be  open  on  the  19th  inst  to  pay  the  thirteen  nights 
!uo  on  the  5th  ult,  and  he  pledges  himself  to  open  the  treasury  on  the  10th  and  25th  of 
August,  to  make  further  payments." 

A.  in  his  own  name  brought  an  action  for  a  breach  of  this  engagement,  describing  it  in  his  declara- 
tion as  a  contract  made  with  him  and  the  other  per/ormera: — Held,  that  it  was  a  joint  contract. 

The  court  will  not  review  the  judge's  decision  as  to  allowing  or  withholding  an  amendment ; 
nor  will  they  grant  a  new  trial,  on  the  ground  that  the  counsers  discretion  as  to  assenting  to 
an  amendment  offered  by  the  judge,  is  fettered  by  a  strong  expression  of  opinion  on  his  part 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration 
stated  that  the  plaintiff,  with  others,  had  been  performers  in  the  orchestra 
at  the  '^Royal  Italian  Opera  House,  Covent  Garden;  that  a  large  r^cir^n 
sum,  to  wit,  12802.,  was  due  to  the  plaintiff  and  the  others  in  respect  '- 
of  their  performances,  for  thirteen  nights ;  that  thereupon,  in  considera- 
tion that  the  plaintiff  and  the  others  would  continue  their  services  to  the 
end  of  the  season,  the  defendant  promised  the  plaintiff  to  pay  to  the 
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plaintiff  and  the  others,  at  &;c.,  on,  &;c.,  the  said  sum  of  1280{. ;  and  that 
he,  the  plaintiff,  and  the  others,  did  continue  their  services  to  the  end 
of  the  season :  Breach,  non-payment  of  the  12802. 

The  second  count  alleged  the  promise  to  be,  to  pay  the  1280{.  to  the 
plaintiff  and  the  others,  and  to  make  payments  in  respect  of  such  per- 
formances  of  the  plaintiff  and  the  said  other  persons  subsequent  to  the 
time  of  the  promise,  viz.,  on  the  10th  and  25th  days  of  August  then 
next :  Breach,  non-payment  for  the  subsequent  performances. 

The  declaration  also  contained  a  count  for  work  and  labour. 

Plea, — ^non  assumpsit. 

The  cause  was  tried  before  Jeryis,  C.  J.,  at  the  sittings  at  Westmin- 
ster after  the  last  term.  The  facts  which  appeared  in  evidence  were  as 
follows : — 

In  the  year  1849,  the  defendant,  who  had  made  considerable  advances 
of  money  to  Mr.  Delafield,  the  then  lessee  of  the  Royal  Italian  Opera 
House,  Covent  Garden,  to  secure  which  he  had  taken  an  assignment 
of  everything  that  was  available  in  and  about  the  theatre,  and  assumed 
the  management,  issued  placards  announcing  that  he  would  not  be  re- 
sponsible to  the  performers  for  arrears  of  salaries.  A  meeting  was  there- 
upon held  in  the  green-room  of  the  theatre,  on  the  9th  of  July.  The 
plaintiff,  who  represented  the  members  of  the  orchestra,  came  to  the 
meeting  with  the  following  written  memorandum : — 
^^^^^  *«July  9th,  1849. 

-'  «  The  gentlemen  of  the  orchestra  of  the  Royal  Italian  Opera, 
Covent  Garden,  are  willing,  and  hereby  pledge  themselves,  to  continue 
their  services,  and  attend  their  duties,  provided  Mr.  Beale  will  guaranty 
the  payment  of  the  thirteen  nights  due  on  the  15th  ultimo. 

(Signed,  on  behalf  of  the  gentlemen  of  the  orchestra), 

"0.  Lucas.*' 

The  defendant  thereupon  signed  the  following  memorandum,  which 
was  drawn  up  by  his  solicitor : — 

«  July  9th^  1849. 

"Mr.  Beale  will  accept  the  proposition  made  by  Mr.  Lucas  en  behalf 
of  the  gentlemen  of  the  orchestra ;  and  he  will  appoint  the  treasury  to 
be  open  on  the  19th  instant,  to  pay  the  thirteen  nights  due  on  the  5th 
instant ;  and  he  pledges  himself  to  open  the  treasury  (m  the  10th  and 
25th  of  August,  to  make  further  payments. 

(Signed)      "J.  F.  Beale.'' 

The  plaintiff  and  the  other  members  of  the  orchestra  performed  for 
three  nights  after  the  9th  of  July,  when  the  defendant  abandoned  the 
management  of  the  theatre,  paying  neither  the  arrears,  nor  for  those 
three  nights.  The  principal  performers  then  took  the  theatre  into  their 
own  hands. 

On  the  part  of  the.  defendant,  it  was  objected  that  the  contract,  as 
alleged  and  proved^  was^  a  joint  contract  with  all  the  members  of  the 
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orchestra,  and  that  the  aotion  should  have  heen  brought  in  the  names 
of  all.  For  the  plaintiff,  it  was  submitted  that  it  was  either  a  separate 
contract  with  each,  or  made  bj  Lucas  as  trustee  for  the  whole. 

In  answer  to  questions  put  to  them  bjr  the  lord  chief  justice,  the  jury 
said  that  the  contract  was  separate,  and  '''signed  bjr  the  plaintiff  r^^i^^^ 
on  his  own  behalf.  His  lordship  offered  to  permit  the  declara-  ^ 
tion  to  be  amended  by  so  stating  the  contract.  The  counsel  for  the 
plaintiff^  however,  declined  to  amend.  The  chief  justice  thereupon 
directed  a  nonsuit. 

Keating  now  moved  for  a  new  trial. — The  contracting  parties  were 
Lucas  and  Beale.  If  this  had  been  the  case  of  a  deed,  there  could  have 
been  no  doubt  that  Lucas  only  could  have  sued.  In  Metcalf  v.  Rycroft, 
6  M.  &  Selw.  75,  it  was  held  that  covenant  lay  on  a  deed  of  composi- 
tion with  creditors,  by  one  of  two  partners  who  signed  the  deed  in  the 
name  of  his  firm,  and  set  his  seal  thereto,  for  non-payment  of  an  instal* 
ment  due  on  a  partnership  debt:  Lord  EllenboroUgh  saying, — «  The 
defendant  is  an  executing  party,  and  he  covenants  to  pay  to  the  several 
parties,  or  their  partners,  and  he  has  not  done  so.  No  other  than  one 
who  is  a  party  to  the  deed,  can  have  a  right  to  sue  upon  it."  The  cir- 
cumstance of  this  being  an  instrument  not  under  seal,  can  make  no 
difference  in  this  respect.  [Je&vis,  C.  J. — The  signature  by  one,  for 
self  and  partner,  was  excess  of  authority :  the  party  signing,  however, 
was  liable  for  his  own  act.  The  consideration  for  this  agreement  is, 
that  all  the  members  of  the  orchestra  shall  continue  to  play  for  the 
season.  Does  Lucas  pledge  himself  for  each  and  all  ?  or  does  each  per- 
former agree  to  be  bound  by  Lucas's  signature  ?  You  must,  I  think,  go 
the  length  of  saying  that  an  action  would  lie  against  Lucas  upon  this 
contract,  if  any  member  of  the  orchestra  refused  to  play.]  The  plain- 
tiff acted  as  agent  or  trustee  for  the  band.  Cb£SSW£LL,  J. — ^As  which?] 
M  trustee.  [Crssswsll,  J. — Trustee  of  what?]  Of  the  fund,  when 
received.  [Cbesswbll,  J. — There  is  no  agreement  to  pay  to  him,'\  ri^rjA^ 
At  all  events,  the  plaintiff  may  maintain  the  action  in  '''respect  ^ 
of  his  own  flhare.  [Talfoubd,  J. — ^Not  upon  this  declaration.]  The 
opinion  expressed  by  his  lordship  at  the  trial,  that  this  was  not  a  separ 
rate  contract  with  each,  made  it  useless  to  ask  for  an  amendment. 
[JfiRVis,  C.  J. — ^The  truth  is,  that  you  went  down  expressly  to  try  if 
Lucas  could  sue  on  behalf  of  the  whole, — in  order  that  you  might 
juitisfy  the  Lord  Chancellor  that  you  had  no  remedy  but  in  equity.]  It 
is  submitted  that  it  might  be  treated  as  the  separate  contract  of  each 
of  the  parties,  if  not  as  a  contract  with  Lucas  as  trustee  for  the  others. 

G&ssswELL,  J. — ^I  am  of  opinion  that  there  is  no  ground  for  disturb- 
ing the  nonsuit  There  was  no  contract  by  Lucas  on  behalf  of  himself 
and  all  the  others ;  but  a  contract  made  by  him  as  agent  for  them. 
What  is  now  complained  of,  is,  that  the  lord  chief  justice  expressed  an 
opinion  which  induced  the  plaintiff  to  abstain  from  asking  for  an  amend- 

2R 
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ment.  This  dilTers  from  the  ordinary  case :  the  plaintiff  designedly  stated 
the  contract  as  it  now  stands. 

Williams,  J. — I  also  think  the  nonsuit  was  right.  It  would  be  a 
dangerous  thing  to  grant  a  new  trial  on  the  ground  suggested,  viz.,  that 
the  opinion  expressed  by  the  judge  made  it  inexpedient  for  the  plaintiff 
to  accept  an  amendment  which  was  offered  to  him  at  the  trial. 

Talfourd,  J.,  concurred. 

Jebvis,  G.  J. — I  agree  with  the  rest  of  the  court  in  thinking  that  it 
would  not  be  right  to  grant  a  new  trial  merely  for  the  purpose  of  enabling 
the  plaintiff  to  ask  for  an  amendment.  I  think  under  the  circumstances 
I  should  not  have  allowed  it.  Rule  refused. 


*744]  *TAPLIN  v.  FLORENCE.    April  25. 

An  aaetioneer  who  U  employed  to  seU  goods  by  pnbUo  Motion,  hM  not  snob  an  inurt9t  m  wiU 
make  the  license  to  enter  the  premises  for  that  purpose  irrevocable. 

This  was  an  action  of  trespass. 

The  declaration  stated,  that,  on  the  25th  of  May,  1850,  the  defend- 
ant assaulted  the  plaintiff,  and  seized  and  laid  hold  of  him,  and  pushed, 
pulled,  and  dragged  him  about,  he  then  being  in  certain  rooms  and  pre- 
mises (wherein  he  was  then  lawfully  engaged  in  and  about  the  sale  and 
delivery  of  certain  goods  and  chattels  by  him  then  sold  by  public  auction, 
as,  and  being,  an  auctioneer,  duly  licensed,  and  authorized  so  to  sell 
and  deliver  the  same),  and  in  the  presence  and  hearing  of  certain  per- 
sons then  and  there  assembled  as,  and  being,  purchasers  of  divers  of 
the  said  goods  and  chattels  at  such  sale  thereof  by  the  plaintiff  by  auc- 
tion, and  of  other  good  subjects  of  the  realm,  violently,  and  with  great 
force,  and  many  loud  menaces,  dragged  him  in,  about,  and  along,  and 
ejected  and  expelled  him  from  and  out  of,  the  said  rooms  and  premises, 
into  the  public  street,  and  forced  and  obliged  him  to  leave  and  go  away 
from  the  said  rooms  and  premises,  and  kept  him  expelled  and  ejected 
from  the  same,  and  thereby  prevented  him  from  continuing  or  proceed- 
ing with  the  sale  and  delivery  of  such  goods  and  chattels  as  aforesaid, 
and  from  delivering  such  of  the  same  as  were  sold,  to  the  respective 
purchasers  thereof,  and  receiving  from  them  the  purchase-moneys  for 
the  same,  and  caused  them  to  suspect  and  suppose  and  believe  that  he, 
the  plaintiff,  was  not  duly  authorized  so  to  sell  the  said  goods  by  auction 
as  aforesaid,  or  that  he  was  not  a  respectable  or  reputable  or  responsi- 
ble person  to  be  intrusted  with  the  sale  of,  or  to  receive  the  purchase- 
^- .  _  *moneys  for,  the  same;  and  that  the  plaintiff  was  thereby  greatly 
-'  exposed,  and  injured  in  his  credit  and  reputation,  and  damaged 
in  his  business  as  an  auctioneer,  and  thereby  also  became  and  was  vexed 
by  certain  actions  at  law  at  the  suit  of  divers  of  the  said  purchasers, 
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who  instituted  such  suits  at  law  against  him  for  and  on  account  of  the 
non-delivery  to  them  by  him  of  such  goods  so  sold  by  him  to  them  as 
aforesaid,  and  so,  and  also  otherwise,  by  means  of  the  premises,  the 
plaintiff  had  been  put  to  great  expenses,  and  lost  divers  moneys,  and  had 
been  and  was  greatly  injured  in  the  way  of  his  business  as  an  auctioneer : 
and  other  wrongs,  &c. 

Second  plea, — that  the  defendant,  before  and  at  the  said  time  when, 
&c.,  was  possessed  of  a  certain  building,  counting-house,  and  premises, 
with  the  appurtenances,  situate  and  being  in  the  city  of  London,  and, 
being  so  possessed  thereof,  the  plaintiff,  just  before  and  at  the  said 
time  when,  &c.,  to  wit,  on  the  day  and  year  aforesaid,  was  unlawfully  in 
the  said  building,  counting-house,  and  premises,  to  wit,  in  the  said  rooms 
and  premises  in  the  declaration  mentioned,  the  same  being  in,  and  part 
and  parcel  of,  the  said  building,  counting-house,  and  premises  there- 
inbefore mentioned ;  that  the  plaintiff  was  then,  with  force  and  arms, 
making  a  great  noise  and  disturbance  therein,  without  the  leave  or 
license,  and  agamst  the  will  of  the  defendant;  that  thereupon,  the 
defendant  then  requested  the  plaintiff  to  cease  making  the  said  noise 
and  disturbance,  and  to  depart  from  and  out  of  the  said  building,  count- 
ing-house, and  premises,  which  the  plaintiff  then  wholly  refused  to  do ; 
and  that  thereupon,  the  defendant,  in  defence  of  his  said  building, 
counting-house,  and  premises,  gently  laid  his  hands  on  the  plaintiff,  in 
order  to  remove,  and  did  then  remove  and  eject  and  expel  him  the  plain- 
tiff Arom  and  out  of  the  said  rooms  and  premises,  so  being  in,  and  part 
and  parcel  of,  the  said  building,  counting-house,  and  premises  of  r-i^fr aq 
*the  defendant,  and  did  then  force  and  oblige  the  plaintiff  to  ^ 
leave  and  go  away  from  the  said  rooms  and  premises,  and,  in  so  doing, 
the  defendant  did  necessarily  and  unavoidably  a  litde  push,  pull,  and 
drag  about  the  plaintiff,  doing  no  unnecessary  damage  to  the  plaintiff  on 
the  occasion  aforesaid ;  which  were  the  alleged  trespasses  in  the  decla- 
fation  mentioned, — verification. 

-  Replication, — that,  before  and  at  the  said  time  when,  &c.,  in  the 
declaration  mentioned,  and  at  the  time  of  the  retainer  and  agreement 
hereinafter  next  mentioned,  the  plaintiff  was,  and  thence  continually 
had  been,  and  was,  an  auctioneer,  duly  licensed  and  authorized,  accord- 
ing to  the  form  of  the  statutes  in  such  case  made  and  provided,  to  sell 
goods  and  chattels  by  public  auction,  for  reward  and  commission  to 
him  in  that  behalf  payable ;  that,  the  plaintiff  being  such  auctioneer, 
the  defendant,  before  the  said  time  when,  &c.,  to  wit,  on  the  2d  of  May, 
1850,  retained  and  employed  him,  the  plaintiff,  for  reasonable  remunera- 
tion and  reward  in  that  behalf,  as  such  auctioneer  as  aforesaid,  to  sell 
by  public  auction,  in  and  upon  the  said  rooms  and  premises  in  the  decla- 
ration mentioned,  certain  goods  and  chattels  of  the  defendant  then 
therein  lying  and  being ;  that  thereupon,  and  then,  in  consideration 
thereof,  and  that  the  plaintiff  then,  at  the  request  of  the  defendant, 
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undertook  and  promised  him  so  to  sell  the  said  goods  on  the  said  pre* 
mises  as  aforesaid,  and  conduct  and  complete  the  said  sale  according  to 
the  common  osage  of  sales  hy  auction,  and  the  common  course  of  business 
in  that  behalf,  the  defendant  then  undertook  and  promised  the  plaintiff 
that  be  should  and  might  so  sell  such  goods  as  aforesaid  by  auction  in 
and  upon  the  said  rooms  and  premises,  and  in  and  upon  the  said  rooms 
and  premises  to  oome,  be,  and  remain,  so  often  and  so  long,  and  on  such 
occasions^  and  for  such  purposes,  as  should  be  reasonable  and  requisite  for 
suoli  sale  ae  aforesaid,  and  make  such  noise  and  disturbance  therein  as 
*7d7'\  ^^^^^  ^^  necessary  and  unavoidable,  in  order  to  carry  on  and 

J  complete  the  said  sale  in  and  upon  the  said  rooms  and  premises, 
according  to  such  advertisements  and  publie  announcements  as  should 
be  published  and  put  forth  respecting  the  said  sale,  and  aeeordtng  to 
the  usage  of  sales  by  auction,  and  the  usual  course  of  business  in  that 
behalf:  That  thereupon,  and  then,  under  and  in  pursuance  of  the  said 
retains  and  agreement,  he,  the  plaintiff,  £d,  forthwith,  for  the  purpose 
of  such  sale,  arrange,  classify,  and  catalogue  the  said  goods,  and  cause 
and  procure  catalogues  thereof  to  be  printed  and  distributed,  and  as 
was  necessary  in  the  usual  course  of  business  in  that  behalf;  and  that 
the  plaintiff  did  cause  and  procure  advertisements  and  aBnouncements 
ef  the  said  sale  to  be,  and  the  same  were,  with  the  knowledge,  privity, 
and  permission  of  the  defendant,  printed  and  published,  in  public  news* 
papers,  and  by  public  handbills  and  placards,  and  therein  did  advertise 
and  announce  that  he  should  sell  such  goods  by  auction  in  and  on  the 
said  rooms  and  premises,  on  the  21st  day  of  May,  1850,  and  the  two 
following  days ;  and  that,  in  and  about  the  doing  of  the  premises,  he, 
the  plaintiff,  did  incur  and  expend  and  become  liable  for  certain  large 
sums  of  money,  to  wit,  to  the  amount  of  501^ — ^the  defendant  well  know* 
ing  the  said  several  premises  respectively :  That,  in  the  said  advertise- 
ments, placards,  and  handbills,  it  was  by  the  plaintiff  announced  and 
advertised,  under  and  in  pursuance  of  such  retainer  and  agreement,  anA 
by  such  permission  of  the  defendant  as  aforesaid,  and  according  to  the 
usual  and  regular  course  of  business  in  such  oases,  that,  within  a  reason- 
able time,  to  wit,  before  the  28th  day  of  May  aforesaid,  after  the  said 
goods  should  have  been  set  up  for  sale  and  sold  by  public  auction  aa 
aforesaid,  in  and  on  the  said  rooms  and  premises,  the  respective  pur<* 
chasers  of  the  said  goods  would  have  to  clear  and  carry  away  the  same 
^fjAQ-}  ^^^  B^^^  rooms  *and  premises  according  to  the  usage  of  sales 

J  by  auction :  That  afterwards,  at  and  upon  the  day  and  year  last 
aforesaid,  he,  the  plaintiff,  under  and  by  virtue  of  such  agreement  and 
retainer  as  aforesaid,  and  according  to  such  announcements  as  aforesaid, 
did,  in  and  upon  the  said  rooms  and  premises,  sell  the  said  goods  by 
auction  to  divers  persons,  whose  names  were  to  him  unknown,  who  then 
purchased  the  same  respectively  of  and  from  him,  the  plaintiff,  as  such 
auctioneer  as  aforesaid,  and  thereupon  then  became  and  were  the  owners 
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thereof:  That  thereupon  and  then  it  became  and  wag  his  duty,  as  such 
auctioneer,  to  deliver  the  said  goods  to  the  said  purchasers  thereof  re- 
spectively, upon  receiving  from  them  the  porchase-moneys  for  the  same ; 
and  that  thereupon  and  then,  within  a  reascmable  time  in  that  behalf, 
and  according  to  the  usage  of  sales  by  auction,  and  the  usual  course  of 
business  in  that  behalf,  and  under  and  in  pursuance  of  such  retainer  and 
agreement  as  aforesaid,  and  in  accordance  with  such  announcements 
and  advertisements  as  aforesaid,  and  at  the  said  time  when,  &;o.,  in  the 
declaration  mentioned^  he,  the  plaintiff^  iJong  with  divers  of  the  said 
persons  so  purchasers  as  aforesaid,  was  and  were  present  and  assembled 
in  and  upon  the  said  rooms  and  premises  for  the  purpose  of  completing 
and  closing  the  said  sale  by  auction^  he,  the  jdaintiff,  being  then  and 
there  ready  and  willing  to,  and  being  there  in  order  to,  deliver  the  said 
goods  respectively  to  the  persons  who  had  so  purchased  the  same  respect- 
ively,  upon  receiving  from  them  the  purehaae-moneys  payable  for  such 
goods  respectively,  and  they  the  said  persona  being  ready  and  willing 
to,  and  then  and  there  assembled  and  present  in  order  to,  pay  such 
purchase-moneys  to  him^  the  plaintiff,  and  from  him  to  receive  and  forth* 
with  clear  off  and  carry  away  from  the  said  rooms  and  premises,  the  said 
goods  so  sold  to  them  sfl  aforesaid:  That,  by  reason  of  the  premises, 
there  was  necessarily  '''aome  noise  an(|  dislurbanee  in  and  upon  rn^A^ 
the  said  rooms  and  premises^  but  that  the  plaintiff  made  and  '- 
caused  no  more  than  was  neoessary  and  unavoidable  by  reason  of  the 
premises  before  mentioned, — of  all  which  the  defendant,  before  and  at 
the  time  of  such  request  as  in  the  plea  mentioned,  bad  full  knowledge ; 
That  the  request  of  the  defendant  mentioned  in  the  plea,  was,  a  request 
to  him,  the  plaintiff,  to  cease  from  making  such  noise  and  disturbance 
as  was  necessary  and  unavddable  in  order  so  to  complete  the  said  sale 
as  aforesaid,  and  so  to  deliver  the  said  goods  a^d  receive  the  said  moneys 
as  aforesaid,  and  to  depart  from  the  said  rooms  and  premises  before  he 
should  or  could  have  oompleted  the  said  sale  as  aforesaid,  or  delivered 
tlie  said  goods  on  receipt  of  the  said  purchase-moneys  thereof  respect- 
ively as  aforesaid;  and  that  therefore,  and  in  acom^dance  therewith, 
and  not  otherwise,  he,  the  plaintiff,  refused  so  to  cease  from  the  said 
noise,  or  so  to  depart  from  the  said  premises,  as  he  lawfully  might  refuse, 
for  the  cause  aforesaid :  That  he,  the  plaintiff,  no  otherwise  refused  to 
cease  from  making  noise  or  disturbance,  or  to  depart  from  the  said 
house,  rooms,  or  premises,  except  as  aforesaid,  and  was  ready  and 
willing,  and  offered,  forthwith  and  immediately,  and  aa  soon  as  reason* 
fKble  and  possible  so  to  complete  the  said  sale,  and  to  deliver  the  said 
goods,  and  cause  the  same  to  be  cleared  off  and  carried  away  from  the  said 
rooms  and  premises  as  aforesaid,  and  was  also  then  and  there  ready  and 
willing  to  depart  from  the  said  rooms  and  premises  so  soon  as  the  said 
goods  should  have  been  so  delivered  and  cleared  off  as  aforesaid,  and  so 
soon  as  the  said  sale  shall  have  been  so  completed,  according  to  the 
VOL.  X. — 60  2  R  2 
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said  retainer,  agreement,  and  advertisements  as  aforesaid,  and  then  and 
there  requested  the  defendant  to  permit  him  to  remain  a  reasonable  and 
requisite  time  for  the  purpose  of  so  completing  the  said  sale  as  afore* 
♦7^01  ^^^^'  which  the  defendant,  although  having  full  knowledge  of 
'  *the  said  several  premises,  wholly  and  wrongfully  refused  to  do, 
contrary  to  his  said  retainer  and  agreement  as  aforesaid;  and  that  there- 
upon, and  then,  immediately,  and  before  a  reasonable  time  for  the  plain- 
tiff so  to  complete  the  said  sale  as  aforesaid,  or  for  the  defendant  to 
make  such  request  as  aforesaid,  or  for  him  to  comply  with  the  said  re- 
quest of  the  defendant,  or  for  the  defendant  to  remove  or  eject  or  expel 
Uie  plaintiff  from  the  said  rooms  and  premises,  had  respectively  elapsed, 
and  while  the  plaintiff  was  so  as  aforesaid  employed,  under  and  in  pur- 
suance of  such  retainer  and  agreement  as  aforesaid,  in  completing  the 
said  sale,  io  wit,  at  the  said  time  when,  &c.,  in  the  declaration  men- 
tioned, the  defendant,  having  full  knowledge  of  the  premises,  wrong- 
fully and  with  force  and  arms  assaulted  the  plaintiff,  and  seized  and 
dragged  him  in,  about,  and  out  of  the  said  rooms  and  premises,  and 
forced  him  from  the  same  into  the  streets  in  the  declaration  mentioned, 
— ^verification. 

Rejoinder, — ^that,  before  the  said  time  when,  &c.,  and  whilst  the 
plaintiff  was  in  and  upon  the  si^d  rooms  and  premises  for  the  purpose 
in  the  replication  mentioned,  and  before  the  making  of  the  said  request 
in  the  plea  mentioned,  and  before  the  completion  of  the  said  sale,  to 
wit,  on  the  day  and  year  in  the  declaration  mentioned,  he,  the  defend- 
ant, revoked,  determined,  recalled,  and  put  an  end  to  his,  the  defendant's, 
license  to  the  plaintiff  to  remain  on  or  come  into  the  said  rooms  and 
premises,  for  the  purpose  in  the  replication  mentioned,  or  for  any  other 
purpose  whatsoever,  and  then  determined  and  put  an  end  to  the  plain- 
tiff's authority,  as  such  auctioneer,  or  otherwise,  to  remain  and  be  in  or 
upon  the  said  rooms  and  premises  for  the  purpose  in  the  replication 
mentioned,  or  for  any  other  purpose ;  and  that  the  plaintiff,  afterwards, 
and  just  before  the  said  time  when,  &c.,  to  wit,  on  the  day  and  year 
aforesaid,  without  the  leave  and  license,  and  against  the  will  of  the  defend- 
iJfTfryt  Ant,  with  force  "^and  arms,  remained  in  and  upon  the  said  rooms 
-^  and  premises,  and  was  there  making  the  said  noise  and  disturb- 
ance in  the  plea  mentioned,  being  other  and  different  noise  and  disturb- 
ance than  as  in  the  replication  mentioned ;  and  that  the  request  in  that 
plea  mentioned,  was  a  request  to  the  plaintiff  to  cease  making  the  un- 
lawful noise  and  disturbance  in  the  plea  mentioned,  and  to  depart  from 
and  out  of  the  said  rooms  and  premises,  as  in  the  last  plea  mentioned, 
and  was  not  a  request  to  the  plaintiff  to  cease  making  the  said  noise 
and  disturbance  as  in  the  replication  mentioned ;  and  that  therefore  the 
defendant,  in  defence  of  the  possession  of  his  said  rooms  and  premises, 
committed  the  alleged  trespasses  in  the  declaration  mentioned,  as  he 
lawfully  might,  for  the  cause  aforesaid, — verification. 
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Sarrejoinder, — that,  under  and  by  virtae  of  the  said  retainer  and 
agreement  and  promise  in  the  replication  mentioned,  and  not  otherwise, 
be,  the  plaintiff,  was  employed  and  authorized,  as  such  auctioneer  as 
aforesaid,  so  to  sell  the  said  goods  in  the  replication  mentioned  in  and 
upon  the  said  rooms  and  premises  in  the  said  plea  and  replication  men* 
tioned,  as  in  the  said  replication  set  forth  and  specified ;  and  by  the 
said  promise,  he,  the  plaintiff,  did  not  agree  that  the  same,  or  the  re- 
tainer of  the  plaintiff,  should  be,  nor  by  or  according  to  the  said  agree- 
ment or  promise  could  the  same,  or  the  said  retainer  of  the  plaintiff  as 
such  auctioneer  as  aforesaid,  be,  rightfully  or  lawfully,  revoked,  rescinded, 
determined,  or  put  an  end  to,  without  the  consent  and  will  of  both  par- 
ties to  the  said  agreement,  nor  after  the  same  had  been  executed,  or  the 
said  goods  put  up  for  sale  and  so  sold  by  auction  by  him,  the  plaintiff, 
as  aforesaid :  That  he,  the  plaintiff,  never  did  consent  nor  be  a  party  to 
any  revocation,  rescission,  or  determination  of  the  said  agreement,  nor 
agree  to  the  same  or  to  the  said  retainer  being  revoked,  rescinded,  re- 
called, or  put  an  end  to,  nor  was  *there,  nor  had  there  been,  before  r^yr o 
or  at  the  time  when  the  defendant  made  such  request  as  in  the  I- 
said  plea  and  replication  mentioned,  any  agreement  between  the  defend- 
ant and  the  plaintiff  for  the  said  agreement  or  the  said  retainer  being 
revoked,  rescinded,  or  determined ;  and  that  the  same  until  and  at  and 
after  the  time  of  the  said  request,  and  of  the  said  demand  and  refusal 
and  assault  and  expulsion  thereinafter  mentioned,  and  of  the  said  sup- 
posed revocation  in  the  rejoinder  mentioned,  and  of  the  trespasses  in 
the  declaration  mentioned,  remained,  as  the  defendant  then  well  knew, 
unrescinded  and  undetermined,  and  in  full  force  and  effect :  That,  while 
the  said  agreement  and  retainer  were  so  in  full  force  and  effect  as  afore- 
said, he,  the  plaintiff,  under  and  by  virtue  of,  and  according  to,  the 
same,  and  as  such  auctioneer  as  aforesaid,  before  the  said  supposed  revo- 
cation in  the  said  rejoinder  mentioned,  put  up  for  sale,  and  sold  by 
auction,  and  according  to  the  said  agreement  and  the  usage  of  sales  by 
auction,  in  and  upon  the  said  rooms  and  premises  in  the  declaration, 
plea,  replication,  and  rejoinder  respectively  mentioned,  the  said  goods 
therein  mentioned,  in  divers  lots,  to  certain  persons  whose  names  he  the 
plaintiff  is  now  unable  to  specify,  for  certain  sums  of  money  respectively, 
part  of  which  they  the  said  purchasers  respectively  then  deposited  with 
and  paid  to  the  plaintiff  as  such  auctioneer  as  aforesaid,  and  the  said 
several  lots  of  goods  then  became  and  were  respectively  the  property 
of  the  said  persons  to  whom  the  same  had  been  so  sold,  and  who  had 
so  purchased  the  same  respectively, — of  all  which  said  several  premises 
the  defendant  then,  and  at  the  time  of  such  supposed  revocation  in 
the  said  rejoinder  mentioned,  and  of  the  said  request  in  the  said 
replication  mentioned,  had  notice  and  knowledge :  That  thereupon  and 
then,  before  and  at  the  time  of  the  said  supposed  revocation,  and  of  the 
aaid  request,  it  became  and  was  the  duty  of  the  plaintiff,  as  such 
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^..o-i  *auctioneer  as  aforesaid,  and  was  according  to  the  usage  of  sales 
-'  by  auction,  that  he  should  deliver  the  same  lots  respectivelj  to 
the  said  purchasers  thereof  respectively,  upon  their  paying  to  him  the 
residue  of  the  said  sums  of  money  for  the  same  respectively ;  and  that 
he  the  plaintiff  should  be,  and  he  accordingly  was,  at  a  reasonable  time 
in  that  behalf,  and  before  and  at  the  time  of  the  said  supposed  revoca- 
tion, and  of  the  request  hereinafter  next  mentioned,  in  and  upon  the  said 
rooms  and  premises  for  the  purpose  of  his  so  delivering  to  the  said  per- 
sons the  said  lots  respectively,  on  receiving  from  them  the  said  moneys 
for  the  same  respectively,  and  divers  of  the  said  persons  were  then  and 
there  present  to  receive  from  him  the  said  lots  of  goods  respectively, 
upon  so  paying  him  the  said  moneys  for  the  same  respectively  as  afore- 
said ;  and,  by  reason  thereof,  the  plaintiff  was  then  and  there  making  a 
little  noise  and  disturbance,  but  not  more  than  was  necessary  and  una- 
voidable, for  the  reasons  and  purposes  aforesaid;  and  he  the  plaintiff 
was  not  in  and  upon  the  said  rooms  and  premises,  nor  making  any  noise 
or  disturbance  therein,  for  any  other  purpose  whatsoever,  save  as  afore- 
said,— of  all  which  the  defendant  then  had  knowledge :  That  thereupon 
and  then,  after  the  plaintiff,  as  such  auctioneer,  had  sold  the  said  goods 
as  aforesaid,  and  while  he  was  present  in  and  upon  the  said  rooms  and 
premises  for  the  purpose  of  so  delivering  the  same  as  aforesaid,  and 
when  he  was  about  so  to  deliver  them  as  aforesaid,  and  before  a  reason- 
able time  for  him  so  to  deliver,  or  receive  the  moneys  for,  the  said 
goods  as  aforesaid  had  elapsed,  and  before  the  said  sum  had  been  or 
could  be  so  delivered  or  paid  for,  and  while  the  said  persons  to  whom  the 
flame  had  been  sold  as  aforesaid  were  waiting  to  receive  the  same,  and 
demanding  of  the  plaintiff,  as  such  auctioneer  as  aforesaid,  to  deliver  the 
same  respectively  to  them,  the  defendant  suddenly,  and  wrongfully  and 
*7M1  ^^''^^o^^^Iji  ^^^  without  any  notice  or  ^reasonable  cause  or  ex- 
-^  cuse  whatever,  demanded  of  the  plaintiff  to  desist  from  so  deliver- 
ing the  said  goods  as  aforesaid,  and  immediately,  and  before  he  could 
deliver  the  same  as  aforesaid,  to  depart  from  the  said  rooms  and  pre^ 
mises  (contrary  to  his  duty  as  such  auctioneer  as  aforesaid),  which  the 
plaintiff  refused  to  do,  as  he  lawfully  might  for  the  cause  aforesaid : 
That  thereupon  and  then  immediately,  and  before  a  reasonable  time  for 
the  defendant  to  request  him  the  plaintiff  so  to  desist  and  depart  as 
aforesaid  had  arrived  or  elapsed,  the  defendant,  with  force  and  arms, 
assaulted  the  plaintiff,  and  compelled  him  to  desist  and  depart,  and  ex- 
pelled him  from  the  said  rooms  and  premises  as  in  the  replication  and 
in  the  declaration  alleged :  That,  until  and  at  the  respective  times  of 
the  said  request,  and  of  the  said  supposed  revocation,  and  of  the  said 
expulsion  and  assault,  and  of  the  trespasses,  in  the  declaration  men- 
tioned, the  said  agreement  hereinafter  and  in  the  said  replication  men- 
tioned, remained  in  full  force  and  unrescinded ;  and  that  the  said  noise 
and  disturbance  in  the  said  plea  mentioned  was  made  while  such  agree- 
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ment  was  in  fall  force,  anrescindedy  and  undetermined,  and  after  the 
said  goods  had  been  sold  under  the  same ;  and  that  the  defendant  not 
otherwise,  nor  in  anj  other  manner,  nor  at  any  other  time,  than  as 
aforesaid,  revoked,  or  recalled,  or  determined  any  leave  or  license  to  him 
the  plaintiff  to  remain  in  the  said  rooms  and  premises ;  and  that  he  the 
plaintiff  never  had  any  notice,  knowledge,  or  intimation,  or  reason  to 
understand  or  suppose,  that  the  defendant  intended  to  revoke  or  deter- 
mine such  agreement  or  retainer  as  aforesaid :  And  that  the  said  sup- 
posed revocation  in  the  rejoinder  mentioned,  was  in  fact  such  sudden, 
summary,  wrongful,  and  unreasonable  demand  of  the  defendant  as  afore- 
said, that  the  plaintiff  should  instantly  and  immediately  desist  and  de- 
part as  aforesaid, — verification. 

♦Special  demurrer,  assigning  for  causes, — ^that,  although  ihe 
said  surrejoinder  is  pleaded  by  way  of  confession  and  avoidance, 
yet  it  states  no  facts  or  matter  avoiding  the  matter  pleaded  in  the 
rejoinder,  and  the  matters  pleaded  are  no  answer  in  law  to  the  said 
rejoinder ; — that  the  surrejoinder  attempts  to  state  and  plead  mere  con- 
clusions and  deductions  of  law,  viz.  as  to  the  construction  of  the  said 
agreement  in  the  replication  mentioned,  and  the  rights  of  the  parties 
under  it ; — that  the  surrejoinder  attempts  to  plead  mere  consequences 
of  facts,  which  the  defendant  can  neither  deny,  admit,  or  confess,  or 
plead  over  to ; — that  the  surrejoinder,  although  it  professes  to  be  by  way 
of  confession  and  avoidance,  amounts  to  an  argumentative  denial  of  the 
revocation  of  the  license  and  authority  to  the  plaintiff,  as  alleged  in  the 
replication ; — that  the  surrejoinder  attempts  to  plead  much  insensible 
and  irrelevant  matter,  inasmuch  as,  although  it  is  pleaded  by  way  of 
confession,  and  therefore  admits  the  revocation  of  the  license  to  the 
plaintiff  as  alleged  in  the  replication,  yet  states,  that  at  the  time  of  the 
said  supposed  revocation,  the  said  license  and  authority  remained  unre- 
voked and  undetermined; — that  the  surrejoinder  admits  that  the  said 
license  was  revoked,  and  yet  attempts  to  say  that  the  plaintiff  was  justi- 
fied in  remaining  on  the  said  rooms  and  premises  againat  the  will  of  the 
defendant,  because  he  was  an  auctioneer,  having  a  right  so  to  do  by  rea- 
son of  some  supposed  usage  of  sales  by  auction,  and  attempts  to  set  up 
such  sapposed  usage  as  controllbg  the  common  law  of  the  land ; — that 
the  surrejoinder  admits,  that,  before  the  time  when,  &c.y  the  defendant 
demanded  of  the  plaintiff  to  desist  from  delivering  the  said  goods,  and 
immediately  to  depart  from  the  said  rooms  and  premises,  which  was  a 
revocation  of  the  license  of  the  plaintiff  to  be  there,  and  therefore,  on 
the  face  of  the  surrejoinder  itself,  it  is  admitted  that  the  defendant  was 
justified  in  assaulting  the  plaintiff^  and  in  turning  him  out  of  the  said 
♦rooms,  as  alleged  in  the  said  second  plea  and  rejoinder ; — that  r^irr^* 
the  surrejoinder  admits  that  the  said  license  arising  from  the  '- 
said  agreement  in  the  replication  mentioned  was  put  an  end  to  and  de- 
termined before  the  defendant  assaulted  and  put  the  plaintiff  out  of  the 
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said  rooms  and  premises,  jet  shows  no  sufficient  cause  for  his,  the  plain- 
tiff's, refusing  to  cease  making  the  noise  and  disturbance  in  the  plea 
and  rejoinder  mentioned,  except  that  it  is  merely  stated  that  the  defend- 
ant suddenly,  wrongfully,  unreasonably,  summarily,  and  without  notice, 
determined  and  revoked  the  said  license ; — and  that  the  surrejoinder  is 
double,  in  this,  to  wit,  that  it  argumentatiyely  denies  the  revocation  of 
the  license  as  alleged  in  the  rejoinder,  at  the  same  time  that  it  attempts 
insufficiently  to  justify  the  plaintiff's  refusal  to  desist  from  making  the 
said  noise,  and  to  depart  from  the  said  rooms  and  premises. 

Joinder  in  demurrer. 

W.  S.  Watson  (with  whom  was  Mani8ty\  in  support  of  the  demur- 
nq^ff-t  rer.(a) — The  real  question  in  this  case,  is,  '^whether  the  license 
^  to  the  plaintiff  to  enter  upon  the  defendant's  premises  for  the  pur- 
pose of  selling  the  goods,  was  or  was  not  revocable.  In  Wood  v.  Lead- 
bitter,  13  M.  &;  W.  838,t  it  was  held,  that  a  parol  license  to  come  and 
remain  for  a  certain  time  on  the  land  of  another,  though  money  be  paid 
for  it,  is  revocable  at  any  time,  and  without  paying  back  the  money. 
That  was  an  action  of  trespass  for  assault  and  false  imprisonment :  the 
defendant  pleaded,  that,  at  the  time  of  the  supposed  trespass,  the  plain- 
tiff was  in  a  close  of  Lord  Eglintoon,  and  that  the  defendant,  as  the 
servant  of  Lord  Eglintoun,  and  by  his  command,  molliter  manuB  impomit 
on  the  plaintiff  to  remove  him  from  the  close,  which  was  the  trespass 
complained  of:  the  plaintiff  replied  that  he  was  in  the  close  by  the  leave 
and  license  of  Lord  Eglintoun ;  which  was  traversed  by  the  rejoinder. 
The  evidence  was,  that  Lord  Eglintoun  was  steward  of  the  Doncaster 
races ;  that  tickets  of  admission  to  the  grand  stand  were  issued,  with 
his  sanction,  and  sold  for  a  guinea  each,  entitling  the  holders  to  coma 
into  the  stand,  and  the  enclosure  round  it,  during  the  races ;  that  the 
plaintiff  bought  one  of  the  tickets,  and  was  in  the  enclosure  during  the 
races ;  that  the  defendant,  by  the  order  of  Lord  Eglintoun,  desired  him 
to  leave  it,  and,  on  his  refusing  to  do  so,  the  defendant,  after  a  reason- 

(a)  The  points  maiked  for  axgnmeiit  on  the  part  of  the  dofondant,  wero, — 

•<1.  That  the  aUeged  trespan  is  Jnstlfled  by  the  defendant's  speoial  plea»  which  ihowi  that  the 
plaintiff  was  nnlawfnlly  on  the  defendant's  premises,  making  a  noise  and  distorbanoe,  and  that, 
after  being  requested  to  depart^  he  reftised  to  do  so,  whereupon  the  defendant,  as  he  lawftilly 
might»  tamed  him  ont^  and,  in  so  doing,  committed  the  alleged  assanlt : 

<'3.  That  the  phdntiff's  replication  ftumishes  no  answer  in  law  to  the  plea,  but  that,  on  the 
contrary,  it  supports  the  plea,  seeing  that  it  admits  a  revocation  in  fact  of  the  leare  and  license 
on  which  the  plaintiff  reUes  in  his  replication,  and  seeks  (bat  onsaccessfolly)  to  show  that  sack 
revocation  was  in  point  of  law  inoperatire : 

«S.  That,  if  the  replication  be  In  law  a  primA  fa^  answer  to  the  plea,  then  that  the  rejoinder 
is  a  good  answer  to  the  replication,  inasmnch  as  it  not  only  distinctly  alleges  a  rerocation  of  the 
leave  and  license  reUed  apon  by  the  plaintiff  in  his  replication,  bat  also  shows  that  the  plaintiff 
was  making  a  noise  and  disturbance  (other  than  the  noise  and  disturbance  mentioned  in  the 
replication)  which  Justified  the  defendant  in  taming  him  off  his  premises,  as  stated  in  the  plea 
and  rc>joinder. 

'<  4.  That  the  surrejoinder  is  bad  in  form,  for  the  reasons  pointed  out  in  the  special  demurrer ; 
and  that  it  is  bad  in  substance,  seeing  that  it  does  not  deny  either  the  revocation  of  the  leave 
and  license  relied  upon  by  the  plaintiff  in  his  replication,  or  the  fisct  that  the  plaintiff  was  making 
the  unjustiflable  noise  and  distorbance  upon  the  defendant's  premises,  which  is  mentioned  in  the 
z«(|oinder," 
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able  time  had  elapsed  for  hia  quitting  it,  put  him  out,  using  no  unneces- 
sary violence,  but  not  returning  the  guinea.  And  it  was  held,  that,  upon 
this  evidence,  the  jury  were  properly  directed  to  find  the  *issue  rn^nRo 
for  the  defendant.  The  whole  law  upon  the  subject  of  licenses,  '- 
is  there  elaborately  discussed  in  a  very  learned  judgment  delivered  by 
Aldebson,  B.  [Jervis,  0.  J. — In  Wood  v.  Manley,  11  Ad.  &  E.  84 
(E.  C.  L.  B.  vol.  39),  3  P.  &  D.  5,  hay  which  was  upon  the  plaintiff's 
land  was  sold  to  the  defendant :  by  the  conditions  of  sale,  to  which  the 
plaintiff  was  a  party,  the  buyer  was  to  be  allowed  to  enter  and  take  the 
hay :  and  it  was  held,  that,  after  the  sale,  the  plaintiff  could  not  counter- 
mand the  license.]  There,  the  license  was  irrevocable.  Alderson, 
B.,  observes  upon  that  case  in  Wood  t^.  Leadbitter,  where  he  says  :(a) 
«<  This  was  a  case,  not  of  a  mere  license,  but  of  a  license  coupled  with 
an  interest.  The  hay,  by  the  sale,  became  the  property  of  the  defend- 
ant, and  the  license  to  remove  it  became,  as  in  tlie  case  of  the  tree  and 
the  deer  put  by  G.  J.  yAUGHAN,(&)  irrevocable  by  the  plaintiff;  and  the 
rule  was  properly  refused.  The  case  was  analogous  to  that  of  a  man 
taking  my  goods,  and  putting  them  on  his  land ;  In  which  case,  I  am 
justified  in  going  on  the  land  and  removing  them :  Yin.  Abr.  Ih^espass  (H. 
a.  2),  pi.  12,  and  Patrick  v.  Oolerick,  3  M.  &  W.  483."t  A  license  of 
the  nature  here  set  up,  could  only  properly  be  granted  by  deed:  Hewlins 
V.  Shippam,  5  B.  &  C.  221  (E.  0.  L.  R.  vol.  11),  7  D.  4;  R,  783  (E.  C. 
L.  R.  vol.  16);  Bryan  v.  Whistler,  8  B.  &  C.  288  (E.  C.  L.  R.  vol.  IS), 
2  M.  &  R.  318.  [Williams,  J. — The  authorities  were  very  fully  gone 
into  in  Smart  v.  Sanders,  5  Com.  B.  895,  917  (E.  C.  L.  R.  vol.  57), 
where  the  late  lord  chief  justice,  in  a  very  able  judgment,  says :  «  The 
result  appears  to  be,  that,  where  an  agreement  is  entered  into,  on  a 
sufficient  consideration,  whereby  an  authority  is  given  for  the  purpose 
of  securing  some  benefit  to  the  donee  of  the  authority,  such  an  authority 
is  irrevocable.  This  is  what  is  usually  meant  by  '^'an  authority  r^irrQ 
coupled  with  an  interest,  and  which  is  commonly  said  to  be  irre-  ^ 
Vocable."]  All  that  occurs  here,  is  an  employment  by  the  defendant 
of  the  plaintiff  as  an  auctioneer.  [Jervis,  C.  J. — This  is  a  mere  excuse 
for  a  trespass.  Williams,  J. — The  plaintiff  says  that  the  license  is 
irrevocable,  because,  acting  upon  the  faith  of  it,  he  issued  advertise- 
ments and  placards  announcing  tlie  sale,  and  so  has  incurred  expense  in 
the  partial  execution  of  the  agreement.]  It  may  be  that  the  defendant 
is  liable  to  an  action  of  some  sort  for  not  permitting  the  plaintiff  to  go 
on  with  the  sale;  but  clearly  this  action  cannot  be  maintained.  In 
Adams  v.  Andrews,  20  Law  Journ.  N.  S.,  Q.  B.  33,  it  was  held,  that  a 
parol  license  to  the  defendant  and  others  to  enter  the  plaintiff's  pew  in 
a  parish  church,  might  be  revoked. 
Lydehher  (with  whom  was  Peacock)^  contr4.((?) — ^Adams  v.  Andrews 

(a)  13  M.  St  W.  853.t  (&)  In  Thomas  v.  SorreU,  Yaaghan,  851. 

(o>  The  points  mmrked  for  argument  on  the  part  of  the  plaintiff,  were, — 

«<  That  the  effect  of  the  pleadings  is,  that,  while  the  plaintiff  was  engaged  in  deUreiing  goodi 
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proceeded  upon  the  ground  that  the  license  bad  relation  to  an  incorporeal 
hereditament,  and  therefore  conld  only  be  by  deed«  An  auctioneer  has 
8  special  property  in  goods  ii^hich  are  intrusted  to  him  for  sale.  In 
Williams  v.  Millington,  1  H.  Blac.  81,  it  was  held,  that  an  auctioneer 
employed  to  sell  the  goods  of  a  third  person  by  auction,  may  maintain 
an  action  for  goods  sold  and  delivered  against  a  buyer,  though  the  sale 
^^({Ol  ^^^  ^^  ^^^  house  of  such  *third  person,  and  the  goods  were  known 

-'  to  be  his  property.  <<  I  entertain  no  sort  of  doubt,"  said  Lord 
LouaHBOROUQH,  "  on  the  general  question  bmg  extremely  clear,  that 
an  auctioneer  has  a  possession,  coupled  wUh  an  interest^  in  goods  which 
he  is  employed  to  sell,  not  a  bare  custody,  like  a  servant  or  shopman. 
There  is  no  difference,  whether  the  sale  be  on  the  premises  of  the  owner, 
or  in  a  public  auction-room ;  for,  on  the  premises  of  the  owner,  an  actual 
possession  is  given  to  the  auctioneer  and  his  servants  by  the  owner,  not 
merely  an  authority  to  sell.  I  have  said  a  possession  coupled  with  an 
interest :  but  an  auctioneer  has  also  a  special  property  in  him,  with  a 
lien  for  the  charges  of  the  sale,  the  commission,  and  the  auction-duty, 
which  he  is  bound  to  pay."  That  case  was  recognised  and  confirmed  in 
the  recent  ease  of  Davis  v.  Danks,  8  Exch.  435.t  Parke,  B.,  in  that 
case  says :  <<  There  is  no  doubt  as  to  the  law,  that  an  auctioneer  has  a 
special  property,  as  bailee,  in  goods  and  chattels  which  are  put  into  his 
possession  for  the  purpose  of  sale,  whether  such  goods  and  chattels  be  in 
his  own  rooms  or  in  the  house  of  another  person.  The  case  of  Williams 
i;.  Millington  is  a  decision  to  that  effect."  It  is  clear,  therefore,  that 
the  plaintiff  had  an  interest  and  a  special  property  in  the  goods ;  conse- 
quently, the  license  to  him  to  enter  upon  the  premises  to  complete  the 
sale  which  he  had  begun,  was  a  license  coupled  with  an  interest,  and 
irrevocable.  [Jervis,  C.  J. — The  license  is,  a  license  to  enter  on  the 
premises.  Do  you  mean  to  contend  that  the  auctioneer  has  an  interest 
in  the  premises  ?  A  mere  special  property  in  goods  does  not  give  a  man 
a  right  to  enter  upon  my  premises  to  take  them.]  He  had  a  special 
property  in  the  goods,  and  a  right  to  the  possession  of  them,  the  manual 
possession  of  them  being  necessary  to  enable  him  to  perform  duties 
*7R11  ^^^^''^  *^^^  vendees,  which  he  had  undertaken  at  the  instance 

-*  of  the  owner  of  the  premises.  [Williams,  J. — If  the  defendant 
has  broken  his  agreement,  the  plaintiff  may  have  a  remedy  against  him : 
but  the  question  is,  whether  the  plaintiff  had  a  right  to  be  upon  the  pre- 
mises after  the  defendant  had  revoked  his  license.]  The  plaintiff  was 
not  in  under  a  mere  license,  but  under  an  agreement    His  right  of 

to  persons  to  whom  ho  had  lawftilly  sold  I3iem  by  aaotion  under  authority  from  the  defendant,  the 
defendant  suddenly  desired  him  to  withdraw,  and  on  hij  dedininf^  so  to  do  until  he  had  oompleted 
the  delivery  of  the  goods,  immediately  expelled  him  by  force :  that  such  request  and  ezpulsioa 
were  unreasonable,  unjustifiable,  and  unlawful.  In  substanoe  the  argument  for  the  plaintiif  will 
be  that  it  appears  he  was  lawfolly  present;  and  the  utmost  the  defendant  aUeges,  is,  that  the 
plaintiff  was  there  at  the  time  of  the  expulsion,  against  the  will  and  without  the  consent  of  the 
defendant" 
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possession  wm  somewhat  ia  the  nature  of  a  gruit  In  Edwards  «« 
Chapman,  1  M«  &  W.  SSl^f  to  assumpsit  for  goods  sold  and  deliveredi 
the  defendant  pleaded  that  the  goods  were  sold  and  delivered  npon  a 
certain  contraet,  and  tliat  afterwards  it  was  agireed  between  the  plain- 
tiff and  defendant  that  Um  contract  should  be  wholly  rescinded  and 
^nnsdled:  and  the  plea  was  held  bad;  Pabkjb,  B«,  saying, — <«  A  doty 
arisea  from  the  contract  of  sale,  whieh  cannot  be  got  rid  of  without  an 
accord  and  satisfaction.'^  [Jervis,  G.  J« — ^Do  you  say^  that,  when  a 
man  once  employs  an  auctioneer,  be  mud  sell  his  goods,— he  cannot 
atop?]  It  is  not  necessary  to  contend  for  that.  The  goods  being  sold, 
the  defendant  could  not,  by  mthdrawing  the  license,  interc^  their 
delivery, 

WaUon,  in  reply. — Davis  v^  Danks  ia  an  authority  for  the  defendant 
Parks,  B.,  there  says :  <<  On  the  ground  that  he  (the  auctioneer)  is  a 
bailee,  he  may  maintain  trespass  de  dofus  otpeHatk^  or  trover,  for  such 
chattels.  But,  is  he  bMlee  of  the  roof  of  the  house,  which  is  part  of 
the  freehold  ?  He  cannot  be  considered  to  have  such  a  possession  of  the 
house  luid  fixtures  as  would  entitle  him  te  maintain  an  action  of  trespass 
fuare  dausum /regit  against  a  party  for  am  injury  to  them ;  and  that  is 
conceded  to  be  so  by  the  pla^tiff^s  counsel."  This  is  like  any  other 
case  of  contracts 

Je&vis,  C*  J. — I  am  of  opinion  &at  the  defendant  in  '''this  eaae  r^M 
k  entitled  to  the  judgment  of  the  court.  The  action  in  substance  '- 
is  for  an  assault  and  expukion  of  the  plaintiff  from  the  premisea  of  the 
defendant*  The  defendant  justifies  the  act  complained  of,  on  the  ground 
that  the  plaintiff  was  making  a  noise  and  disturbance  on  his  premises, 
and  refused  to  depart  when  requested*  The  plaintiff  replies,  that  he 
was  employed  as  an  auctioneer,  by  the  defendant,  to  sell  certain  goods 
of  the  defendant  upon  the  itemises  in  question,  and  entered  upon  the 
premises  for  that  purpose  by  the  lioense  and  permission  of  the  defend- 
ant. The  defendant  rejoins,  that,  before  die  completion  of  the  sale,  ha 
revoked  his  license  to  the  plaintiff  to  remain  or  come  into  the  premises. 
But,  says  the  plaintiff  in  his  surr^oinder,  before  the  defendant  revoked 
his  license,  I  had  incurred  expense  in  preparing  for  the  sale,  and  there- 
fore he  had  no  right  to  revoke.  The  question,  therefore,  is,  whether, 
under  the  circumstances  stated  in  this  record,  the  defendant  was  justified 
in  revoking  the  license.  The  plaintiff  puts  his  right  to  maintain  the 
action  upon  two  grounds, — ^first,  he  says,  he  was  upon  the  premises  imder 
a  license  from  the  defendant,  which,  being  coupled  with  an  interest,  was 
irrevocable, — secondly,  that  he  was  there  under  an  agreement  with  the 
defendant,  which  could  only  be  put  an  end  to  by  their  mutual  consent* 
Now,  this  second  ground  rests  upon  an  agreement  which,  being  by  parol, 
confers  no  interest  in  the  land:  that  ground  therefore  fails  as  an  answer 
to  tiie  defence.  The  questicm  then  resolves  itself  into  this,  whether  tiiia 
was  a  Ueense  coupled  with  an  interest*  What  is  the  sorfcof  interest  tha( 
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muflt  be  conferred  in  order  to  make  a  lieeaee  irreyocable?    This  is  no 
where  better  illuatrated  than  in  the  passage  from  C.  J.  Yauohan's 
judgment  in  Thomas  v.  Sorrell,  Yanghan,  830,  851, 1  Ley.  217,  8  Keb. 
^n^Q-t  228,  cited  by  Aldbbsoit,  B.,  in  Wood  v.  "^Leadbitter,  IS  M.  ft  W. 

-■  844  :t — <<  A  dispensation  or  license  properly  passeth  no  interest, 
nor  alters  or  transfers  property  in  anything,  but  only  makes  an  action 
lawfal,  which  without  it  had  been  unlawful.  As,  a  license  to  go  beyond 
the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house,  are  only 
actions,  which,  without  license,  had  been  unlawful.  But  a  license  to 
hunt  in  a  man's  park,  and  carry  away  the  deer  killed  to  his  own  use,  to 
cut  down  a  tree  in  a  man's  ground,  and  to  carry  it  away  the  next  day 
after  to  his  own  use,  are  licenses  as  to  the  acts  of  hunting  and  cutting 
down  the  tree,  but,  as  to  the  carrying  away  of  the  deer  killed,  and  tree 
cut  down,  they  are  grant$.  So,  to  license  a  man  to  eat  my  meat,  or  to 
fire  the  wood  in  my  chimney  to  warm  him  by,  as  to  the  actions  of  eat* 
ing,  firing  my  wood  and  warming  him,  they  are  licenses;  but  it  is  con* 
sequent  necessarily  to  those  actions  that  my  property  may  be  destroyed 
in  the  meat  eaten,  and  in  the  wood  burnt,  so  as  in  some  cases  by  conse* 
quent  and  not  directly,  and  as  its  effect,  a  dispensation  or  license  may 
destroy  and  alter  property."  In  Wood  if.  Manley,  11  Ad.  &  E.  84  (E. 
C.  L.  B.  Yol.  89),  8  P.  &  D.  5,  as  Pattbson,  J.,  obseryes,  <<  the  license 
is  part  of  the  yery  contract."  The  interest  which  is  to  confer  an  kre- 
Yocable  license,  must  be  an  interest  in  the  thing  to  which  the  license 
extends.  It  is  not  pretended  here  that  the  plaintiff  had  an  interest  in 
the  premises,  so  as  to  bring  the  case  within  the  analogy  of  the  deer  or 
the  tree  in  the  case  put  by  Chief  Justice  Yaughan.  Further,  it  is  said 
that  the  plaintiff  had  a  special  property  in  the  goods ;  and  that,  his 
goods  being  upon  the  premises  of  the  defendant,  he  had  a  right  to 
enter  for  the  purpose  of  remoying  them.  There  is  no  authority  what- 
eyer  for  that  position.  What  are  the  facts  7  The  goods  had  always 
remained  the  property,  and  in  the  possession,  of  the  defendant.  The 
*7B41  P^^^^^^^  ^^  employed  for  a  specific  '^'purpose,  yiz.,  to  sell  the 

-^  goods  by  auction  upon  the  premises.  I  think,  therefore,  the 
plaintiff  has  failed  to  make  out  the  proposition  he  must  establish,  to 
entitle  him  to  maintain  this  action,  yiz.,  that  he  had  an  interest  in  the 
subject-matter  of  the  agreement.  And,  his  authority  to  enter  being 
reyoked  (and,  as  he  had  no  interest  in  the  premises,  it  was  clearly  re- 
Yocable),  his  justification  for  remaining  there  entirely  failed.  In  thus 
deciding,  we  do  not  in  any  degree  infringe  upon  the  case  of  Williams  v. 
Millington,  1  H.  Blac.  81,  which  establishes  a  well-recognised  principle, 
yiz.,  that  an  auctioneer  has  a  special  property  in  goods  which  he  is  em- 
ployed to  sell,  and  may  maintain  an  action  for  goods  sold  and  delivered 
against  a  buyer ;  though  it  is  equally  clear,  that,  if  the  owner  of  the 
goods  chooses  to  reyoke  that  authority,  and  gives  notice  of  such  reyoca- 
tion  to  the  vendee,  he  also  may  maintain  an  action  for  the  price.    I  am 
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therefore  of  opinion  that  thia  demorrer  miut  prevail|  and  that  the  de- 
fendant must  have  judgment* 

Cbbsswell,  J. — I  am  entirely  of  the  same  opinion.  It  is  dear  that 
an  auctioneer  who  is  employed  to  sell  goods  upon  the  premises  of  a  third 
party,  has  no  such  interest  in  the  goods  as  irill  make  the  license  to  enter 
the  premises  for  the  purpose  of  selling  the  goods  irreyooable.  The  fact 
of  his  haying  incurred  expense  certainly  can  have  no  such  effect.  Ac-» 
cording  to  Wood  v.  Leadbittery  13  M.  &;  W.  838,1  and  Smart  v.  Sandars,. 
5  Com,  B.  895  (E.  C.  L.  B.  vol.  67),  a  mere  parol  license  may  be  reyoked 
at  any  time*  Such  a  license,  to  be  operatiye  at  all,  must  be  by  deed :. 
Hewlins  v.  Shippam,  5  B.  &;  C.  221  (E.  C*  L.  B.  yol.  11),  7  D.  &  R.  783 
(E.  C*  L.  B.  yol.  16),  Bryan  v.  Whistler,  8  B.  &  C.  288  (E.  C.  L.  B.  yoU 
15),  2  M.  ft  B.  818  (E.  C.  L.  B*  yol.  17). 

WiLUAHS,  J. — ^I  am  of  the  same  opinion.  The  ^substance  of  r^fj^^ti 
the  defence  is,  that  the  plaintiff  was  upon  the  premises  making  '- 
a  noise  and  disturbance  after  his  license  to  be  thereon  was  reyoked.  I 
know  of  nothing  to  preyent  the  reyocation  of  a  license  of  this  kind.  It 
is  not  a  license  coupled  with  an  interest,  within  the  meaning  of  that 
phrase  in  any  of  the  cases. 

Talvoubd,  J.,  concurred.  Judgment  for  the  defendant 
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A,  A  Oo.  write  to  B.,  "We  art  doing  bniiiiMi  with  C,  and  we  require  a  gnaraatoe  to  tha 
amoant  of  200L,  and  he  refers  na  to  yoa  for  one."  B.  repliesy  *'  In  reply  to  jown,  I  beg  to  laj 
that  I  have  no  objection  to  beoome  seoority  for  0.,  and  subjoin  the  following  memoraadnm 
to  that  effect"  The  subjoined  memoraadnm  was,— "I  hereby  engage  to  goaranty  to  A.  A 
Co.  the  sum  of  200^,  for  iron  r§ee%v€d  from  them  for  C.  as  annexed :"— -Held,  a  good  oonsida* 
ration  to  support  an  assumpsit 

JSmMe,  thaty  if  neoessary,  eyidenoe  was  admisaiUe  to  explain  the  meaning  of  the  words  "ibr 
iron  received." 

A  declaration  upon  this  guarantee  stated,  that,  in  eonsideration  that  the  plaintifls,  at  the  request 
of  the  defendants,  wnUd  sell  and  deliYer  iron  to  C.  on  credit,  tbe  defendant  promised  the 
plaintiffs  to  guaranty  to  them  the  price  of  the  said  goods  to  the  amount  of  2002. : — Held,  thai 
the  consideration  and  the  promise  were  well  laid. 

This  was  an  action  of  assumpsit  to  recoyer  2002.,  and  interest  thereon, 
being  the  sum  alleged  to  be  due  to  the  plaintiffs  on  a  certain  guarantee 
of  the  defendant  hereinafter  set  out. 

The  declaration  contained  the  following  special  count:  <<For  that 
heretofore,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
27th  of  Noyember,  1848,  in  consideration  that  the  plaintiffs,  at  the 
request  of  the  defendant,  would  sell  and  deliyer  certain  goods  and 
chattels,  to  wit,  1000  tons  of  iron,  to  one  Joseph  lyej  Baker  and  one 
William  Bonnet  Baker,  on  certain  credit  then  agreed  upon  by  and  be- 
tween the  plaintiff  and  the  said  Joseph  lyey  Baker  and  William  r-i^^og 
Bennet  Baker,  ^the  defendant  then  promised  the  plaintifb  to  ^ 
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gaftranty  to  them  the  priee  of  the  said  goods  and  chattels,  to  the  amonnt 
of  2002. :  And  the  plaintiffs  aver,  that,  although  thej,  confiding  in  the 
said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  sell  and  deliver  to  the  said  Joseph  Ivey  Baker  and  WiHiam 
Bennet  Baker  certain  goods  and  chattels,  to  wit,  1000  tons  of  iron,  on  the 
credit  aforesaid,  at  and  for  a  certain  reasonable  price,  amounting,  to  wit, 
to  the  sum  of  2002.,-— of  which  said  several  premises  the  defendant  then 
had  notice;  and  although  the  said  credit  and  time  for  payment  of  the  said" 
price  of  the  said  goods  and  chattels  had  elapsed  before  the  commencement 
of  this  suit,  to  wit,  on  the  2l8t  of  June,  1849 ;« and  although  the  said  Joseph 
Ivey  Baker  and  WilHam  Bennet  Baker  were  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  requested  by  the  plaintiffs  to  pay  them  the  said- 
sum  of  2002. ;  and  although  the  said  Joseph  Ivey  Baker  and  William 
iPennet  Baker  have  not  paid  the  said  sum  of  2001.,  or  any  part  thereof, — 
of  which  said  last-mentioned  several  premises  the  defendant,  to  wit,  on 
the  day  and  year  lust  afoi^esaid,  had  notice,  and  was  then  requested  by 
the  plaintiffs  to  pay  them  the  said  sum  of  2Q02. ;  yet  the  defendant  had 
Bot  paid  the  said  sum  of  2002.,  or  any  part  thereof,"  &c. 

The  declaration  also  contained  a  count  upon  an  account  stated. 

The  defendant  pleaded,— first,  non  assumpsit, — secondly,  to  the  first 
count,  that  the  plaintiff  did  not  sell  and  deliver  the  goods,  or  any  part 
thereof,  to  Joseph  Ivey  Baker  and  William  Bennet  Baker,  as  in  the  first 
count  alleged, — thirdly,  to  the  first  count,  payment  by  Joseph  Ivey 
Baker  and  Willia,m  Bennet  Baker,  and  acceptance  by  the  plaintiffs,  of 
2002.,  before  action  brought,  in  full  satisfaction  and  discharge  of  the 
cause  of  action  in  the  first  count  mentioned. 
*7^1      *TJpon  these  pleas  isaues  were  joined* 

^  The  cause  came  on  for  trial  before  Lord  Oamfbkll,  at  the  last 
Bummer  assizes  for  the  county  of  Gloucester,  when  a  verdict  was  entered 
for  the  plaintib  for  922.,  auhjeet  to  the  opinion  of  the  court  on  the  fol* 
lowing  case : — 

On  the  24th  of  November,  1848,  Mesara,  Baker  &  Co.  were  indebted 
to  the  plaintiffs  in  the  sum  of  592.  8$.  7d.,  for  certain  quantities  of  iron 
before  then  sold  and  delivered  by  them  to  Messrs.  Baker  k  Co.,  between 
the  11th  of  October,  1848,  and  the  24th  of  November,  1848.  On  the 
last-mentioned  day,  the  plaintiffs  wrote  to  the  defendant  the  following 
letter : — 

«  Bankfield  Iron  Works,  Klston. 
«Mr.  Thomas  Dawson, 

«  Sir, — ^We  are  doing  business  with  Messrs.  Baker  &  Co.,  of  St.  John 
Street,  Wolverhampton,  and  we  require  a  guarantee  to  the  amount  of 
1002. ;  and  they  refer  us  to  you  for  one.  Trusting  you  will  not  fail  to 
famish  us,  (Signed)         Colbourn,  Growcott  &  Turlbys, 

«  24th  November,  1848." 
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To  this  letter,  the  defendant  replied,  on  the  27th  of  the  same  months 
by  sending  a  letter  and  document,  of  which  the  following  is  a  copy : — 

a  Midland  Railway  Engineers'  Office, 
Derby,  Nov-  27th,  1848. 

<<  Gentlemen, — In  reply  to  yours  of  the  24th  instant,  I  beg  to  say 
that  I  have  no  objection  to  be<some  security  for  Messrs.  Baker  &  Co.^ 
#f  St»  John  Street^  Wolverhampton ;  and  subjoin  the  following  memo* 
randum  to  that  effect  :-^ 

«200i. 

«<I  hereby  eA^ge  to  gtuiranty  to  Messrs.  Colboum,  Growcutt  A 
Turleys,  iron-masters,  die  sum  of  2002.,  ^for  iron  received  from  r^n^a 
them  for  Messrs.  Baker  k  Co<.,  as  annexed.  ^ 

(Signed)  <«  Thomas  IXawson.'* 

After  the  receipt  of  the  foregoing  letter  and  statement,^  the  plaintiffs 
supplied  Messrs.  Baker  &  Co.,  at  various  times,  with  iron,  amounting 
in  the  whole  to  922.  The  last  delivery  was  on  the  5th  of  Febtuary^ 
1849. 

The  plaintiffs  would  not  have  supplied  Messrs.  Baker  k  Co.  with  any 
iron  after  the  27th  of  November,  1848,  if  they  had  not  had  what  they 
believed  to  be  a  good  guarantee  in  law  from  the  defendant  for  the  sum 
of  2002. ;  and  the  iron  sold  and  delivered  to  Baker  &  Co.,  after  the  27tb 
of  November,  1848,  was  so  sold  and  delivered  upon  the  faith  of  the 
letter  and  document  sent  by  the  defendant  to  the  plaintiffs  on  that  day 
being  a  good  guarantee  in  law  for  the  debt  of  Messrs.  Baker  &  Co.,  to 
the  extent  of  2002. 

After  the  5th  of  February,  1849,  when  the  last  delivery  of  iron  was 
tnade,  and  before  the  commencement  of  this  action,  Messrs.  Baker  & 
Co.  became  bankrupts.  At  the  time  of  commencing  the  action,  the  sum 
of  1242.  was  still  due  from  Messrs.  Baker  k  Co.  for  the  iron  so  sold  by 
the  plaintiffs  to  them. 

If  the  court  should  be  of  opinion  that  the  letter  and  document  of  the 
defendant,  signed  by  the  defendant,  and  dated  the  27th  of  November, 
1848,  constituted  a  guarantee  for  so  much  of  the  debt  of  Messrs.  Baker 
k  Co.  as  Was  incurred  after  the  27th  of  November,  1848,  and  that  they 
proved  the  first  issue,  then  the  verdict  for  the  plaintiffs  for  the  sum  of 
922*  was  to  stand. 

If  the  court  should  be  of  opinion  that  the  said  letter  and  document 
did  not  constitute  a  guarantee  for  the  debt  of  Messrs.  Baker  k  Co.,  or 
did  not  prove  the  first  issue,  then  the  verdict  was  to  be  entered  for  the 
defendant.  r*769 

^Keating  (widi  t^hotn  was  Ketth\  for  the  plaintiffs.(a)— The  '- 

(a)  l^be  pointfl  marked  for  argament  on  the  part  of  the  plaintiffs,  were, — "That  it  sniBcicntly 
Appears  that  the  eonaideration  for  which  the  guarantee  is  giren,  is  an  executory  consideration  1i> 
the  effect  stated  in  the  first  issue ;  that  the  goarantee  is  so  ambiguous  on  the  face  of  it,  that 
CTideneo  is  admissible  to  explain  it,  and  establish  its  validity  ]  and  that  the  evidence  set  forth  in 
th«  catfe  sufficiently  explains  the  meaning  of  the  said  guarantee,  and  establishes  ita  validity/'    - 
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question  is  how  far  tbe  guarantee  set  out  in  the  case  is  a  good  gua- 
rantee, corresponding  to  the  statement  thereof  in  the  declaration.  It9 
terms  are  a  little  ambiguous :  but  enough  appears  upon  the  face  of  it 
to  show  that  it  was  intended  to  be  a  prospective  guarantee ;  and  the 
plaintiffs  can  only  recover  upon  this  declaration,  as  framed,  in  respect 
of  prospective  deliveries  of  iron.  In  the  case  of  Haigh  v.  Brooks,  10 
Ad.  &  E.  809  (E.  a  L.  R.  vol.  87),  2  P.  &  D.  477,  8  P.  &  D.  452,  the 
defendant  gave  the  plaintiffs  a  guarantee  in  these  terms : — <«  Messrs.  H. 
In  consideration  of  your  being  in  advance  to  L.  in  the  sum  of  10,000{. 
for  the  purchase  of  cotton,  I  do  hereby  give  you  my  guarantee  for  that 
amount  on  their  behalf:"  and  it  was  held,  by  the  court  of  error,  that 
this  guarantee  did  not  necessarily  imply  a  past  advance,  and  that  the 
plaintiffs,  on  a  trial,  might  have  offered  evidence  to  show  that  future 
advances  had  been  contemplated.  [Cbesswell,  J. — The  decision  in 
that  case  was,  that  the  giving  up  of  that  guarantee  was  a  good  consider* 
ation  for  a  subsequent  promise.]  The  judgment  could  only  have  been 
in  the  terms  it  is,  consistently  with  the  instrument's  being  a  prospective 
guarantee.  In  Goldshede  v.  Swan,  1  Exch.  154,t  the  guarantee  was  in 
these  words, — «<  In  consideration  of  your  hamng  thi»  day  advanced  to 
our  client,  Mr.  V.  D.,  7502.,  secured  by  his  warrant  of  attorney  payable 
on  the  22d  of  August  next,  we  hereby  jointly  Bud  severally  undertake 
to  pay  the  same  on  default,  &c.  Dated  the  20th  of  June,  "^1840 :" 
and  it  was  held,  that  the  instrument  was  sufficiently  ambiguous  to 
admit  of  evidence  to  show  that  the  advance  was  not  a  past  one,  but  was 
made  simultaneously  with  the  execution  of  the  guarantee.  [Jervis,  C. 
J. — That  is  stronger  than  any  of  the  cases.]  Butcher  v.  Steuart,  11 
M.  &  W.  857,t  is  almost  identical  with  it :  the  words  of  the  guarantee 
there  were, — <<In  consideration  oijOMX  having  reUoBed  the  above-named 
defendant  from  custody,  I  hereby  engage,"  &;c. ;  and  it  was  held  that  this 
agreement  might  be  read  to  be,  as  it  really  was,  prospective.  So,  in 
Steele  v.  Hoe,  19  Law  Joum.,  N.  S.,  Q.  6.,  89,  where  the  guarantee 
was  as  follows, — «<  In  consideration  of  your  having  resigned  the  office  of 
deacon,  and  your  connexion  with  the  Baptist  church  and  congregation 
at  Glapham,  I  hereby  agree  to  hold  myself  responsible  to  you  for  the 
payment  of  the  sum  of  150{.  due  to  the  Bev.  J.  £.  by  the  Baptist  church 
at  Clapham,  and  also  the  interest  for  the  same,  at,  &c.,  being  the  resi- 
due of  the  sum  of  700Z.  principal  and  interest  remaining  unpaid,  for 
which  you  and  Mr.  P.  M.,  deacons  of  the  said  church,  became  responsi- 
ble to  the  Rev.  J.  E.  by  an  instrument  bearing  date,"  &c., — ^was  held  to 
express  a  concurrent  consideration.  Patteson,  J.,  in  delivering  the 
judgment  of  the  court,  there  says :  «<  We  think  that  the  words,  in  their 
ordinary  acceptation,  are  capable  of  expressing  a  past  or  a  concurrent 
consideration :  and  as,  upon  one  construction,  the  instrument  is  void» 
the  other  is  to  be  adopted,  which  makes  it  valid.  The  expression  that 
a  promise  is  founded  upon  a  consideration,  conveys  the  notion  that  the 
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consideration  preoedes  the  promise  in  the  mind  of  the  party  making  the 
promise.  He  promises  because  the  consideration  exists ;  and  this  form 
of  expression  is  shown  by  the  authorities  to  have  been  frequently 
"^received  when  the  consideration  and  promise  are  concurrent,  r^m-t 
Each  side  of  a  contract  is  considered  a  promise,  according  to  the  '- 
particular  party  speakbg  of  it;  and,  if  each  party  were  to  put  into 
writing  his  own  promise,  each  side  of  the  contract  would  in  turn  appear 
to  have  preceded  the  other,  though  both  formed  one  agreement.  The 
plaintiff  might  write,  <  Yon  having  guarantied,  I  resign ;'  and  the  defend- 
ant, « You  having  resigned^  I  guaranty.'  So  are  the  authorities."  The 
principle  which  ought  to  govern  these  instruments  is  well  defined  by 
Aldbbbok,  6.,  in  Mayer  v.  Isaac,  6  M.  &  W.  605,  612.t 

Oramptan  (with  whom  was  Chaif)^  contr&.(a) — ^This  guarantee  relates 
to  goods  which  have  already  been  received, — possibly  also  to  what  were 
received  at  the  time, — ^but  certainly  not  to  future  supplies.  [Cbesswxll^ 
J. — K  the  letter  of  application  showed  that  future  dealings  between  tiie 
plaintiffs  and  Baker  k  Co.  were  contemplated,  you  would  construe  the 
word  <<  received"  as  future,  would 'you  not?]  If  the  whole  formed  one 
instrument,  undoubtedly.  [Cbbsswell,  J. — ^I  take  the  guarantee  to 
apply  to  the  previous  letter  asking  for  it.  Jbrvis,  G.  J. — The  language 
of  the  defendant's  letter  and  of  the  guarantee  sufiiciently  connect  them.] 
The  documents  declared  on  in  Butcher  v.  Steuart  and  Goldshede  tr. 
Swan,  were  not  inconsistent  with  the  giving  of  the  consideration  and  the 
execution  of  the  guarantee  being  simultaneous  acts.  The  doctrine  of 
those  cases  is  well  explained  in  Steele  i;.  Hoe.  The  court  will  not  say 
that  this  guarantee  can  only  apply  to  future  supplies, — ^'which  is  ri^mc) 
all  the  plaintiffs  can  recover  for  on  this  declaration.  The  promise  ^ 
alleged  is,  to  pay  2002.  for  goods  thereafter  to  be  furnished,  not  for 
what  had  been  supplied  before.  [Williams,  J. — Suppose  the  parties 
had  met,  and  agreed  that  no  goods  had  been  supplied,— do  you  say  that 
then  the  consideration  would  have  been  a  pa9t  consideration  ?]  That  is 
not  this  case.  [Gbbbswbll,  J. — ^The  defendant  says,  I  will  guaranty 
the  subsequent  supply,  and  also  the  former  supply,  to  the  extent  of  200Z.] 
That  is  not  quite  what  the  defendant  has  said.  The  contract  alleged 
in  the  declaration  is,  that,  if  the  plaintiffs  will  go  on  supplying  goods 
(there  having  been  goods  sold  before),  the  defendant  will  guaranty  both 
under  a  certain  limit,  but  not  either  the  one  or  the  other  to  that  extent. 
[Williams,  J. — The  consideration  is  sufficiently  express :  but  the  diffi- 
culty is,  as  to  the  promise,  which  must  be  in  writmg.]  Bentham  v. 
Cooper,  6  M.  &  W.  621,t  is  very  analogous  to  the  present  case.  [Gbbss- 
wbll,  J. — ^Where  do  you  find  any  pott  consideration  here  for  the  de- 
fendant's promise  ?]    Not  a  past  consideration,  but  a  consideration  as  to 

(a)  The  pointa  marked  for  argameat  on  the  part  of  the  defendant,  were, — "  that,  the  oonaldera* 
tion  for  which  the  guaraniee  is  giren  being  ezeoated,  there  if  no  good  or  ralld  eonaideration  for 
•uch  guarantee ;  and  that,  the  guarantee  not  being  ambigaona  on  the  £Me  of  it,  bat  being  ft 
eomplete  guarantee,  no  eridenoe  ii  adminible  to  explain  it." 
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past  deliverieB  of  goocb.  To  sustain  tUs  deelaration,  both  the  promise 
and  the  considor ation  must  be  future.  In  Bell  v.  Welch,  9  Com.  B.  164 
(E.  €.  L.  B.  Tol.  68),  the  defendant  gave  the  plaintiff  the  following 
guarantee  :-r-«.<  We,  the  undersigned,  hereby  isdemnifj  the  National 
Proyinoiad  Banking  Company,  to  the  extent  of  10002.,  advanced  wtobe 
advanced  to  B.  P.,  by  the  said  company.''  It  appeared,  that,  at  the 
iiuie  the  guarantee  was  giyen,  B.  P.  was  indebted  to  the  bank  in  a  sum 
exceeding  10002. :  and  it  was  held,  that  the  guarantee  did  not,  upon  the 
&ce  of  it,  or  eonstmed  with  reference  to  the  extrinsic  drcnmstances^ 
dJflclose  a  sxdicient  consideration.  JTWilijams,  J. — How  do  you  recon* 
*7781  ^^  ^^^^  present  argument  with  Steele  v.  Hoe  ?  The  *pe8$ibility 
^  of  its  being  bad,  is  not  enough.  There,  it  was  (jeite  consistent 
with  the  language  used,  that  there  might  have  been  a  previous  resigns* 
&m*  Lush  (who  was  counsel  in  the  cause)  stated  diat  the  resignation 
And  the  gimg.of  the  guarantee  were  in  fact  simdtaneous  acts.]  Yoe 
cannot  lay  a  promise  with  one  qualification,  and  prore  a  promise  with 
anodier.  This  declaration  is  so  ambiguous  that  it  is  impossible  for  the 
court  to  say  what  the  consideration  for  the  defendant's  promise  was. 

Kettle^  in  reply.— The  court  will  so  construe  this  guarantee  as  to  give 
effect  to  it,  if  possible.  Non  constat  that  there  was  any  subsisting  debt 
from  Baker  &  Co.  to  the  plaintiffs  due  at  the  time  the  guarantee  was 
given,  though  there  might  have  been  previous  transactions  between  them. 
Tho  obvious  grammatical  construction  of  the  instrument  is,  that  the 
defendant's  liability  was  to  commence  at  the  time  the  iron  was  received. 

Jbbyis,  G.  J. — I  am  of  opinion  that  the  plaintiffs  in  this  case  are 
entitled  to  the  judgment  of  the  court.  If  it  were  necessary,  in  deciding 
this  case,  to  confine  our  attention  to  the  guarantee  itself,  I  think  the 
authorities  eited  by  Mr.  Keating  show  that  we  might,  in  order  to  assist 
us  to  a  right  understanding  of  the  words  used,  look  to  the  extraneous 
circumstances.  I  see  no  difference  between  receiving  pared  evidence  to 
explain  the  meaning  of  the  words  <«  for  iron  recMved,"  in  this  guarantee, 
and  receiving  it  to  explain  the  words  <«  having  released,"  in  Butcher  v. 
3teuart,  and  <<  having  advanced,"  in  Qoldshede  v.  Swan.  As  I  under- 
stand this  case,  it  is  not  necessary  to  refer  to  any  authorities  in  support 
of  the  position  for  which  Steele  i;.  Hoe  was  cited.  It  is  admitted,  that,, 
if  the  three  papers  refer  to  each  other,  they  must  be  read  together* 
Now,  that  they  do  refer  to  each  other,  is  clear.  The  last  paper  is, — 
♦7741  "  ^  l^^reby  engage  *to  guaranty  to  Messrs.  Col  bourn  the  sum  of 
-*  2002.  for  iron  received  from  them  for  Messrs.  Baker,  as  annexed  ;*^ 
the  meaning  of  which  is,  *<  I,  on  behalf  of  Messrs.  Baker,  engage  to 
guaranty  you  for  iron  supplied  to  them,  as  I  have  undertaken  to  do 
upon  the  fly-leaf  hereof."  The  paper  so  referred  to,  is,  « In  reply  to 
yours  of  the  24th  instant,  I  beg  to  say  that  I  have  no  objection  to  be- 
come security  for  Messrs.  Baker."  Then,  for  the  purpose  of  seeing 
what  has  induced  the  defendant  to  give  the  guarantee,  we  must  refer  tu 
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llie  letter  of  the  24tfa,  yflAAx  % — <<  We  are  doing  btuiness  witb  Messrs. 
Baker,  and  we  require  a  guarantee  to  the  amount  of  200Z.,  and  they  refer 
us  to  you  for  one."  80  that  the  result  of  the  whole  is  this, — ^  As  you 
are  doing  business  with  Messrs.  Baker,  and  in  eonrideration  of  your 
continuing  to  do  business  with  them,  I  guaranty  you  to  the  amount  of 
200{.  for  goods  received/'  What  is  the  meaning  of  ^<  doing  business  V* 
It  means  doing  and  continuing  to  do  businesSi  that  is,  continuing  to 
supply  goods.  If  80,  Aat »  a  good  consideration, — ^In  consideration  of 
your  doing  and  continuing  to  do  business  with  Messrs.  Baker,  I  guaranty 
the  payment  to  the  ei:teoit  of  2002.  Then,  what  is  the  promise  ?  It  is, 
«I  guaranty  the  sum  of  200{.  for  iron  receired,'^  that  is,  for  goods 
already  supplied,  or  for  goods  which  may  hereafter  be  supplied.  It  ia 
a  continuing  guarantee  involri^  a  liability  in  req>ect  of  both  past  and 
future  supplies.  In  declaring  upon  such  an  instrument  the  plaintiff  is 
not  bound  to  state  the  whole  promise :  it  is  enough  to  say  that  in  consi- 
deration of  so  and  so,  the  defendant  promised  to  pay  him  2002.  for  goods 
supplied  or  to  be  supplied :  and  he  is  not  bound  to  prore  both.  I  think 
there  is  a  good  promise  alleged,  and  that  the  papers  produced  would 
support  that  promise.  I  therefore  think  the  plaintiffs  are  entitled  to 
jadgment* 

M7BESSWBLL,  J. — I  am  of  tho  same  opinion.  It  appears  to  me,  p^,.- . 
that,  if  the  consideration  and  the  promise  are  looked  at  apart  ^ 
from  each  other,  all  difficidty  vanishes.  The  letter  applymg  for  the 
guarantee  states  that  the  plaintift  are  carrying  on  business  with  Messrs. 
Baker,  and  that  they  require  a  guarantee  for  2002.  In  answer  to  that, 
the  defendant  writes, — «<In  reply  to  yours  of  the  24th  instant,  I  beg  to 
say  that  I  hare  no  objection  to  become  security  for  Messrs.  Baker,  and 
subjoin  the  following  memorandum  to  that  effect."  That  is,  in  consi-^ 
deration  of  the  letter  I  have  receired  from  you,  and  the  circumstances 
mentioned  in  it,  I  have  no  objection  to  be  guarantee  for  them  to  the 
amount  of  2002. :  not  for  any  then  existing  debt  of  that  amount, — ^not 
for  any  particular  supply  of  goods, — ^but  generally  as  a  security  in  your 
business  transactions,  to  the  amount  of  2002.  What  is  the  promise  ? 
<«  I  hereby  engage  to  guaranty  to  Messrs.  Colboum  the  sum  of  2002.  for 
iron  received  from  them  for  Messrs.  Baker,  as  annexed," — which  proba- 
bly means,  <<  as  I  have  already  mentioned  in  my  letter  on  the  other 
side."  Whether  that  includes  goods  already  supplied,  or  not,  seems  to 
me  to  be  quite  immaterial :  it  undoubtedly  does  include  future  supplies. 
I  therefore  think  that  there  is  a  sufficient  consideration  alleged,  and  a 
sufficient  promise ;  and  that  the  proof  supports  the  declaration. 

Williams,  J. — I  am  of  the  same  opinion.  Looking  at  the  three 
documents,  I  think  it  is  to  be  collected  from  them  with  convenient  cer- 
tainty, and  without  doing  more  violence  to  the  grammatical  construction 
of  the  language  than  the  authorities  warrant,  that  this  was  a  continuing 
guarantee  to  the  extent  of  2002.,  and  that  the  declaration  is  supported. 

VOL.  X, — 62 
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*7761      ^^i*^UBi>i  J- — I  ftm  of  the  same  opinion.     It  must  *not  be 
-*  taken  for  granted  that  the  word  «  received"  has  reference  to  past 
or  to  fature  advances  exclusively.    Looking  at  the  three  documents 
together,  I  cannot  doubt  that  it  has  both  a  past  and  a  future  aspect. 

Judgment  for  the  plaintiffs. 

A  goMnaiM  ia  the  following  imana,  ''I  will  dearly  indioatei  that  saoh  was  the  intention  of« 

guaranty  their  engagements,  should  yon  think  the  parties.   White  v.  Reed,  16  Conn.  457.   The 

it  neoessary  for  any  transao'tions  they  may  have  defendant  gave  the  plaintiff  a  writing  in  these 

In  your  hoose^"  was  held  an  absolate  and  eon-  words,  "For  any  ram  thai  my  son  may  beoome 

tinning  guarantee,  until  oountermanded.    Grant  indebted  to  yon,  not  exceeding  $200, 1  will  hold 

«i  Ridsdale,  2  HaU  A  Johns.  186.    Bee  also  myself  aoeonntable:*  held  thai  the  terms  of  this 

Oremer  v.  Higginson,  1  liason,  838 ;  Rapelye  instmmeni  were  satisfied  when  any  one  indebi- 

9.  Buley,  8  Conn.  438 ;  Clark  «.  Burdett»  3  Hall,  edness  within  the  amount  limited  was  incurred, 

197 ;  Hall  v.  Rand,  8  Conn.  501 ;  Lawrence  o.  and  eonsequently  that  it  was  not  a  continuing 

K'Callmont^  3  Howard  S.  0.  Rep.  436.  gnanmiee.    Ibid.    See  also  Boyoe  v.  Bwart,  1 

It  seems  that  a  guarantee  will  not  be  con-  Rice,  136;  Whitney  v.  Oroot,  34  Wend.  83; 

straed  as  a  continuing  one,  unless  its  language  Fellows  v.  Prentiss,  8  Benio,  613. 


AMBROSE  V.  EERBISON.    April  16. 

The  husband  is  liable  for  the  neeessary  expense  of  the  decent  interment  of  a  wife  from  whom  he 
has  been  separaie^v— whether  the  party  inonning  snoh  ezpenae  Is  an  undertaker  or  a  m«re 
Tolunteer. 

This  was  an  action  of  debt|  for  money  paid  by  the  plaintiff  to  the  use 
of  the  defendant.    Plea,  nnnquam  indebitatus. 

The  cause  was  tried  before  Parks,  B.,  at  the  last  assises  for  Essex* 
The  circumstances  out  of  which  the  daun  arose,  were  as  follows : — ^Mr. 
and  Mrs.  Eerrison  were  married  in  the  year  1820,  and  lived  together 
for  some  years,  but  ultimately  parted.  Mrs.  Kerrison  had,  for  her  life, 
the  interest  of  40002.  stock,  settled  to  her  separate  use.  After  the 
separation,  she  resided  for  some  time  alone  at  Eelvedon,  in  Essex ;  and 
afterwards  she  removed  to  GamberweU,  where  she  died  in  January, 
1850.  Upoi^that  event  taking  place,  one  Gale,  a  friend  of  the  late 
Mrs.  Eerrison,  and  who  had  been  professionally  concerned  for  her  on 
the  occasion  of  the  separation,  and  in  the  trust  matters,  upon  hearing 
of  her  death,  went  to  the  house  where  she  had  resided,  and,  finding  that 
she  had  expressed  a  desire  to  be  placed  in  the  family-vault  at  Eelvedon, 
communicated  with  the  plaintiff,  who  resided  at  that  place,  and  who  was 
distantly  connected  with  the  deceased.  The  plaintiff  thereupon  came 
to  town,  and  gave  orders  for  the  removal  and  interment  of  the  deceased 
at  Eelvedon.  Ko  communication  was  made  to  the  husband  until  about 
^...^  ten  days  after  the  funeral.  It  '^'appeared  that  the  plaintiff  did 
-*  not  know  where  the  husband  resided ;  but  Gale  knew  who  were 
the  deceased's  trustees. 

The  whole  amount  of  the  expense  of  the  removal  and  burial  of  the 
deceased,  was  23Z.  1S«.    The  defendant  had  paid  122.  1«.,  being  the 
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nmonnt  of  tlie  expenses  incnrred  up  to  the  time  of  the  coffin  reaching 
the  Eastern  Counties  Railway  station ;  but  he  refused  to  pay  for  the 
additional  expense  of  the  remoyal  to  and  the  funeral  at  Kelredon. 

On  the  part  of  the  defendant,  it  was  contended  that  he  was  not  liable 
for  any  part  of  the  ezpensCi  the  plaintiff  being  a  mere  volunteer. 

For  the  plaintiff,  reliance  was  placed  upon  the  case  of  Jenkins  v. 
Tucker,  1  H.  Blac.  91.  It  was  there  held,  that,  where  a  husband  goes 
abroad  and  leaves  his  wife,  who  dies  in  his  absencej  a  third  person  who 
voluntarily  pays  the  expenses  of  her  funeral  (suitable  to  the  rank  and 
fortune  of  die  husband),  though  without  the  knowledge  of  the  husband, 
may  recover  from  him  the  money  so  laid  out,^«specially  if  such  third 
person  be  the  father  of  the  wife.  And  Lord  LouaHBOBOuaH  said :  « I 
think  there  was  a  sufficient  consideration  to  support  this  action  for  the 
funeral  expenses,  though  there  was  neither  request  nor  assent  on  the 
part  of  the  defendant ;  for,  the  plaintiff  acted  in  discharge  of  a  duty 
which  the  defendant  was  under  a  strict  legal  necessity  of  himself  per- 
forming, and  which  common  decency  required  at  his  hands :  the  money, 
therefore,  which  the  plaintiff  pays  on  this  account,  was  paid  to  the  use 
of  the  defendant.  A  father,  also,  seems  to  be  the  proper  person  to 
interfere  in  giving  directions  for  his  daughter's  funeral,  in  the  absence 
of  her  husband.  There  are  many  cases  of  tlus  sort,  where  a  person 
having  paid  money  which  another  was  under  a  legal  obligation  to  pay, 
though  without  his  knowledge  or  request,  may  maintain  an  action  to 
recover  back  the  money  so  paid." 

*The  learned  judge  thought,  that,  under  the  circumstances,  the  r^e^iro 
law  imposed  a  liability  on  the  husband  to  pay  for  a  decent  funeral  *- 
for  his  wife,  equal  to  his  position  in  life,  and  that  her  wishes  as  to  the 
place  of  interment  were  reasonable  wishes,  and  might  properly  be  com- 
plied with :  and  he  told  the  jury,  that,  if  they  thought  the  amount 
reasonable,  they  must  find  for  the  plaintiff. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  damagee. 
Hi.  12s.  . 

Montague  Chambers  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — The  question  is,  whether  a  total  stranger,  volunteering  to 
pay  the  expense  of  the  funeral  of  a  woman  who  had  been  living  separate 
from  her  husband,  upon  an  adequate  separate  income,  can  recover  the 
amount  from  the  husband  upon  a  count  for  money  paid  to  his  use.  The 
facts  showed  that  there  was  no  insuperable  difficulty  in  communicating 
with  the  defendant  before  the  funeral :  for,  Chile,  it  appeared,  knew 
where  the  trustees  lived,  and  there  was  ample  time  to  make  the  necessary 
inquiries  of  them  as  to  the  defendant's  residence.  The  case  relied  on 
at  the  trial  stands  upon  a  very  different  footing  from  this ;  and  it  is  very 
singular,  and  remarkably  questionable  as  to  some  of  its  doctrine.  The 
husband  was  abroad,  having  left  his  wife  in  this  country  under  circum- 
stances which  gave  her  power  to  pledge  his  credit  for  necessaries. 
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[Obbsswell,  J.-^The  fact  of  the  wife  in  thk  ^ase  having  bad  a  separata 
incoma  cannot  make  auy  difference^  for,  that  died  with  her.]  It  is  a 
circumstance  that  is  not  to  be  lost  si^t  of:  and  there  the  funeral  was 
directed  and  paid  for  by  the  wife's  father, — a  fact  upon  which  Lord 
LouGHBOBOUOH  places  B(HM  reKatice.  All  die  other  eases  are  cases 
where  the  undertaker  has  been  the  plaiaiiffi.  He  obviously  stands  in  a 
very  different  position  from  that  ^f  a  mere  stranger.  [Gbesbwell,  J. — 
.Assuming  the  hfldbaud  to  be  '^fiable  at  aU  in  this  case»  you  do 
not  question  th«  amount  ?]  Il  Would  be  idle  to  get  a  rule  upon 
that  grouBid. 

Jbrtis,  0.  J.-^I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
ease.  It  is  admitted  by  the  ooansel  for  the  defendant,  that|  if  he  was 
under  any  legal  liability  to  pay  this  demand,  no  question  can  be  raised 
as  to  the  reasonablenjess  of  the  amomit:  nor  need  we  discuss  the  pro- 
priety of  incurring  the  expense  of  removing  the  deceased  to  Eelvedou 
for  interment.  This  being  so,  the  point  for  our  consideration  simply  is« 
whether  a  husband  living  apart  from  his  Wife  is  liable  to  a  third  person 
for  expenses  inourred  by  him  for  the  deceftt  atod  suitable  interment  of 
his  wife.  There  can  be  no  question  that  an  Undertaker  who  performs  a 
funeral  may  recover  from  the  executor  of  tko  deceased  (having  assets) 
the  reasonable  and  necessary  expenses  of  such  funeral,  without  any 
specific  contract.  That  liabUity  in  the  executor  is  founded  upon  the 
duty  which  is  imposed  upon  him  by  the  character  he  fills,  and  a  proper 
regard  to  decency,  and  to  the  comfort  of  others.  And  I  think  that  the 
same  reasons  which  call  upon  the  executor  to  perform  that  duty,  cast  at 
least  an  equal  responsibility  upon  the  husband  of  a  deceased  wife,  and| 
without  any  express  authority  or  request  on  his  part,  compel  him  to 
reeoop  one  who  has  performed  the  funeral.  I  see  no  difference  in  prin- 
ciple between  the  case  of  an  undertaker  and  that  of  a  third  person  who 
takes  upon  himself  to  employ  and  to  pay  the  undertaker.  In  point  of 
&ct,  the  undertaker  does  not  do  all  dio  work  himself:  he  employs  others 
to  assist  him. «  If,  therefore,  the  circumstances  of  this  case  would  cast 
a  duty  upon  the  husband  to  pay  an  undertaker,— which  I  think  they 
do, — ^it  seems  to  me,  upon  the  reason  of  the  thing,  as  well  as  upon  the 
authority  of  Jenkins  v.  Tucker,  that  this  plaintiff,  though  a  volunteeri 
is  equally  entitled  to  maintain  an  action  against  the  husband  for  money 
paid. 

■^7801  "^Cbbsswell,  J. — I  am  of  the  same  opinion.  Whatever  obser- 
^  vations  one  or  two  of  the  expressions  in  Lord  Louqhborouqh's 
judgment  in  the  case  cited,  may  fairly  be  open  to,  I  think  the  decision 
was  right :  and  I  fully  adopt  the  language  of  Heath,  J.,  who  says, — 
<«  The  defendant  was  clearly  liable  to  pay  the  expenses  of  his  wife's 
funeral.'*  This  is  not  exactly  the  case  of  a  payment  made  by  a  mere 
volunteer :  the  plaintiff  is  the  party  who  performed  the  funeral  at  his 
own  expense. 
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Williams,  J. — I  am  of  the  Bame  opinioB.  I  see  bo  reasoa  to  dUieat 
from  the  decision  of  this  comt  in  Jenkins  v.  Tucker*  That  taae  being; 
good  few,  I  think  it  most  goyem  the  present 

Talfourd,  J.,  ooncorred.  fiole  refused.. 


HAMBER  V.  HALL.    Mt^  6« 

ifbe  tirad«  urignee  of  a  petitioner  under  tbe  ipiolTent  debton*  aoti,  5^6  Tlot  e.  tit,  1. 1, 
and  7  A  8  Yiet  e.  9t,  8.  4,  is  not  liable  penenally  fbr  tiie  fieweagen'  fee*  and  eapeiuei 
in  the  abeenee  of  an  e^EproM  contraot 

Assumpsit  for  work  and  labovr^  money  paid,  money  had  and  received, 
and  money  dne  npon  an  aeoofuit  stated.    Plea,  bob  assompait. 

At  the  trial  before  Jbrvis,  C^  J.,  at  the  adjourned  sittings  in  London 
after  Michaelmas  term  last,  a  yerdict  was  taken  fbr  the  plaintii^  far 
2592. 10».,  and  ixtterest,  subject  to  the  (^Muion  of  tiie  court  ea  th^e  fol^ 
Ibwtng  case : — 

The  plaintiff  was  on  the  26th  of  Miay,  1847,-aBdhai^eyer-BiBce  bee% 
a  messenger  of  the  court  of  baakr^iptey  ia  Londmi,  attached  to  the  oomrt: 
of  Mr.  Commissioner  Goulbttrn.     The  defendant  is  a  banker  and 
solicitor  at  Ross,  in  Herefordshire^  oarrying  on  Ijie  business  of  ft  r^^o-f 
^solicitor  in  partnership  with  one  Minett,  under- Ae  fiso;of>i(HaU  ^ 
k  Minetti" 

On  the  said  26th  of  May,  IS^flT,  Jbha  Matthewman  presented  his 
petition  for  proteotion  fi'om  prooeea  to  the  eowt  of  bBnkmptoy  in  Lon- 
<k>n,  and  that  petition  was  duly  allotted  to  Mr^  Gemmissienfir  GoCLBX]Bll.t 

CNi  the  27  th  of  Miay,  1847,  €teorge  Green  was  d«fy  iq[>pQiBted  official 
assignee  of  the  estate  and  efeetfr  of  Ab  said:  John.  Mfttthfliraai  uadSB 
the  said  petition,  and  so  remained  until  his  death,  on  the  21st.  of  Qaton 
ber,  1849.  On  the  10th  of  Koyember,  1849,  William  Pennell  was  duly 
appointed  official  assignee  Hi  the*  stead  of  the  said  George  Chreen ;  and 
be  so  continued  until  the  plftintiff  was  disohargsd  from  4)flsaesAum)  as 
hereinafter  mentioned* 

On  the  12th  of  June,  1^47,  die  defendant,  who  was  ajoisditor  of  the 
said  John  Matthewman,  was  duly  chosen  and'  appointed  csedilors'  as- 
signee of  the  estate  and  effects  of  the  said  Jolinrl<btlfiawiBa&  under  the 
said  petition :  he  duly  accepted  such  appointment,  and  hae  eyer  since 
been,  and  acted  as,  creditors'  assignee. 

On  the  27th  of  M«y,  1847,  the  pldntiff,  as  saoh  messenger  as  afore* 
said,  by  virtue  of  a  warrant  under  the  hand  and  seal  of  the  commissioneri 
directed  to  the  plamtiff,  as  sueh  messenger^  duty  seiaed  and  took  posses- 
sion  of  certun  goods  and  efbctsin  and  iq)on  a  certaiB  colliery  belonging 
to  the  said  John  Matthewman,  or  wherein  he  was  interested,  situate  al 
Oaken  and  Ghurchray  Levels,  St.  Briavels',  in  the  Forest  of  Dean,  and 
by  himself  and  his  assistants  had  and  retained  possession  of  the  said 

as 
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goods  and  eflTocts  until  he  was  discharged  from  such  possession,  on  or 
about  the  4th  of  March,  1850. 

Q?he  said  John  Matthewman  had  no  other  property  besides  his  goods 

.  and  effects  before  mentioned,  and  his  interest  in  the  said  colliery.    The 

mfjoo-^  said  petition  is  now  *filed  of  record,  and  remains  of  full  force 

-^  and  effect,  in  the  said  court  of  bankruptcy.    A  final  order  in 

the  matter  of  the  said  petition  iras  made  on  the  1st  of  April,  1848. 

The  plaintiff's  bill  of  fees,  charges,  and  disbursements,  as  such  mes- 
senger, under  the  said  petition,  haye  been  taxed  by  the  proper  officer 
of  the  court  of  bankruptcy,  and  allowed  at  the  sum  of  259{.  6«.  9d. 
Of  this  sum,  251Z.  Is.  8d.  is  due  in  respect  of  services  subsequent  to 
the  date  of  the  defendant's  appointment  as  assignee ;  the  residue  is  in 
respect  of  services  before  the  date  of  such  appointment. 

No  assets  have  ever  been  received  by  the  official  assignee,  or  by  the 
defendant,  out  of  the  estate  of  the  said  John  Matthewman.  The  de- 
fendant never  was  upon  the  colliery;  nor  did  he  ever  interfere  with  the 
plaintiff,  or  with  his  possession  of  the  said  colliery,  or  the  goods  and 
chattels  of  the  said  John  Matthewman  thqreon,  except  as  far,  if  at  all, 
as  the  same  may  be  inferred  from  the  correspondence  and  affidavit  here- 
inafter set  out 

The  following  correspondence  passed  between  the  plaintiff  and  the  de- 
fendant and  his  agents :— 

«  6th  February,  1849. 
«  Be  Matthewman. 

«  As  my  assistant  has  been  in  possession  from  May,  1847,  to  the  pre- 
sent time,  and  not  knowing  how  long  this  expense  may  be  continued,  I 
am  desirous  of  calling  your  attention  to  the  circumstance,  with  a  view 
of  ascertaining  whether  this  matter  is  likely  to  be  much  longer  before  it 
is  settled." 

<<Ross,  8th  Eebruary,  1849. 
<«  Be  Matthewman. 

<<Mr.  Hall,  to  whom  your  letter  of  the  6th  instant  is  addressed,  is 
prevented  replying  to  it  by  severe  indisposition,  and  I  therefore  write. 
*7881  ^^  London  agents,  ^Messrs.  Smith  &  Son,  who  have  recently 
•*  been  in  communication  with  Mr.  Green,  the  official  assignee,  and 
with  the  Messrs.  Braithwaites'  solicitor,  on  the  subject  of  this  business ; 
and  something  definitive  will  be  done.  It  is  useless  waiting  any  longer 
for  Mr.  Matthewman ;  and  I  only  regret  that  so  much  time  has  been 
lost,  by  listening  to  his  propositions,  none  of  which  seem  likely  to  be 
realized. 

(« P.  S.  It  is  a  pity  the  man  has  been  kept  in  possession.  I  sug- 
gested that  he  might  be  withdrawn  at  the  outset:  but  I  presume  it  waa 
necessary  to  keep  him  in." 

<<February  28th,  1849. 
<«  Be  Matthewman* 

«In  consequence  of  your  communication,  I  called  upon  Mr.  Oreen ; 
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bat,  to  my  surprise,  he  states  that  no  proposal  for  the  mines  has  been 
submitted  for  his  consideration.  As  there  must  be  a  mistake  somewhere, 
I  think  it  right  to  acquaint  you  with  the  fact,  having  called  your  atten- 
tion already  to  the  great  length  of  time  my  man  has  been  kept  in  pos- 
session. I  must  beg,  if  the  matter  is  longer  delayed,  to  be  favoured 
with  a  remittance  on  account  of  my  bill,  which  at  the  present  time  is 
about  1852.,  a  very  large  portion  of  which  is  money  out  of  pocket.'* 

«« March  14th,  1849. 
<<  Be  Matthewman. 
<(  I  have  written  to  the  assignee,  with  a  view  of  calling  his  attention 
to  the  expense,  and  length  of  time  my  assistant  has  been  in  possession, 
and  to  inquire  if  the  matter  was  in  a  train  for  settlement :  in  reply  to 
which  I  learnt  that  a  proposal  has  been  made,  and  the  particulars  were 
forwarded  to  the  official  assignee.     I  find,  however,  on  inquiry  at  his 
office,  that  no  communication  has  been  made.    My  object  in  troubling 
you  with  these  remarks,  *i8,  to  inquire  if  you  can  supply  me  with  r^iro^ 
any  information  upon  the  subject.    You  are,  doubtless,  aware  ^ 
that  the  assignee  (in  the  event  of  there  being  no  funds)  is  liable  for  my 
costs :  and  I  am  only  anxious  that  he  should  be  made  acquainted  with 
his  liability.    The  last  letter  I  wrote  to  the  assignee  is  unanswered : 
and,  before  I  take  any  other  course,  I  should  feel  obliged  by  an  answer 
at  your  earliest  convenience." 

<i  March  15th,  1849. 
<«  Re  Matthewman. 
«  We  are  in  daily  expectation  of  receiving  instructions  as  to  calling 
a  meeting  of  the  creditors,  or  to  learn  what  course  is  to  be  adopted  as 
to  this  estate." 

<<  March  16th,  1849. 
<<  Re  Matthewman. 
<<  I  requested  our  London  agents,  Messrs.  Smith  k  Son,  to  see  Mr. 
Oreen,  and  arrange  for  a  creditors'  meeting,  to  determine  what  should 
be  done  with  the  Oaken  Level  Colliery ;  but  it  seems  that  he  wished 
some  further  information  before  calling  a  meeting.  I  think  we  have 
got  all  that  can  be  obtained :  and  I  have  now  requested  them  to  see  Mr. 
Oreen  again,  and  get  the  meeting  fixed.  It  is  quite  useless  waiting 
any  longer  for  Mr.  Matthewman ;  and  no  further  delay  should,  I  think^ 
take  place  in  calling  the  meeting.  If  you  wish  any  further  information, 
perhaps  you  will  call  upon  or  write  to  Messrs.  Smith  k  Son.  Mr.  Hall 
has  no  money  in  hand." 

«ApriI16th,  1849. 
«  Re  Matthewman. 
«  Will  you  have  the  goodness  to  say  whether  you  are  instructed  to 
call  a  meeting  of  the  creditors  to  dispose  of  this  protracted  matter  ? 
If  not,  I  must  urge  Mr.  Hall  to  *send  me  a  remittance  on  account  r^ciros 
of  my  costs.   The  last  letter  I  received  from  this  gentleman  stated  '" 
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be  had  nothing  in  hand.    This  replj,  as  yon  are  aware,  b  no  answer  to 
my  demand,  as  Mr.  Hall  is  liable  for  my  charges." 

«<6th  September,  1849. 
<<IU  Matthewman. 

^  The  affidayitf  made  by  yon  in  this  matter  sufficiently  explains  the 
cause  of  the  delay  in  disposing  of  the  estate.  But  you  must  be  aware 
that  I  am  still  advancing  money  to  pay  my  assistant  for  the  possession. 
I  hope,  therefore,  yon.  will  oblige  me  by  sending  a  remittance  of  502.  on 
account." 

The  affidavit  aboye  referred  to  was  read  on  the  part  of  the  defendant 
on  the. taxation  of  the  plaintiff's,  costs  in  the  court  of  bankruptcy.  It 
was.  as  follows  >-^ 

u  Ijx  the  Court  of  Bankri^tcy^ 

<«Li.  the  matter  of  John  Matthewman,  an.  insolvent  debtor. 

(( Henry  Minett,  of^  &c.,  maketh  oath  and  saith,  that  the  property  of 
the  above-^amed  insolvent  consists  of  a  colliery,  or  some  share  in  a  col- 
fiery,  called  the  Oaken  Level,  situate  in  the  Forest  of  Dean,  in  the 
county  of  Oloucester,  and-  divers  tram-plates,  pit^carts,  working  tools, 
and  other  pUnt  and  utensils  employed  in  working  the  said  cdliery,  and 
Qf  no  other  aveilable  proper^,  as.  this  deponent  believes :  That  J.  W. 
R.  Hall,  Qf|  k^  vna  appomted  the  assignee  to  the  estate  aaid  effects  of 
the  said  insolvent :  That  this  deponent  (ia  the  country)  and  Messrs. 
Smith  6^  Soa,;tlw  London  agents  of  this  deponent  and  his  said  copartner 
(in  London),  have  respectively  acted  in  the  management  of  the  profes- 
^^IMl  ^^^  biisiness^of  the  said  aasigneeship;  That,  some  time  aftor 
•^  *the  said  J«  W.  R.  Hall  was  appointed  assignee,  this  deponent, 
through  the  said  Messrs.  Smith  &  Son,  suggested  to  Mr.  Green,  the  official 
assigpee,  whether  any  arrangement  could  be  made  by  which  the  expense 
of  keeping  the  messenger  in  possession  of  the  said  colliery  could  be 
saved;  but  this  deponent  was  informed  that  tbe  said  Mir.  Green  oonsi- 
dered  it  imprudent  te  withdraw  the  messenger  from  possession,  on  accounti 
aa  this  derponent  believes,,  of  there  being  disputod  qnestions  of  copart* 
nership  between  the  said  insolvent  and  Messrs.  John  and  Frederick 
Braithwaite,  or  some  other  persons ;  and  this  deponent  and  the  said  J. 
W.  R.  Hall  did  not  therefore  think  it  advisable  to  withdraw  the  messeur 
ger ;  and  this  deponent  believes,  that,  under  all  the  circumstances,  the 
trAde-aesi^ee  would  not  have  been  advised,  on  his  own  responsibility, 
to  do  so ;  That  the  affairs  of  the  said  John  Matthewman  were  involved 
in  great  confusion  at  the  time  of  his  insolvency;  there  being  encum- 
braocea  up(m:  encumbrances  existing  over  the  said  colliery,  and  divisions 
and  subdivisions  of  interest  therein,  and  agreements  and  transactions 
betwe^ft  the  said  insolv^t  and  the  said  John  and  Frederick  Braithwaite, 
very  complicated  and  difficult  to  understand;,  and  it  was  not  until  a 
considerable  time  after  the  said  J.  W.  R.  Hall  was  i^pointod  assignee, 
that  aqy  d^iuto  information  could  be  obtaaiied  as  to  the  nature^  of 
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the  dealings  and  transactions  betTfeen  the  said  insolvent  and  the  said 
John  and  Frederick  Braithwaite :  That,  at  length,  a  large  mass  of  papers, 
comprising  several  hundred  sheets,  were  placed  by  the  said  Messrs. 
Braithwaites'  solicitors  in  the  hands  of  the  said  Messrs.  Smith  &  Son,  who 
perused  them  4  and  they  were  also  examined  by  this  deponent ;  and  a  great 
deal  of  time  and  attention  were  bestowed  by  the  said  Messrs.  Smith  &  Son 
«nd  this  deponent  on  the  said  papers,  for  the  purpose  of  ascertaining 
*the  interest  of  the  said  John  Matthewman  in  the  said  colliery,  r^c^QT 
and  the  nature  of  the  interest  of  the  said  John  and  Frederick  ^ 
Braithwaite,  if  any,  therein:  That  the  said  Messrs.  Smith  &  Son  and 
this  deponent  had  a  long  correspondence,  and  many  interviews,  with  the 
solicitors  of  the  said  Messrs.  Braithwaite,  for  the  purpose  of  ascertain- 
ing the  nature  of  their  interest  and  claims  in  and  upon  the  estate  of  the 
said  insolvent ;  and  the  said  Messrs.  Smith  k  Son  prepared  and  laid  a 
case  before  counsel,  for  his  opinion  thereon :  That  the  nature  and  extent 
of  the  claims  of  the  said  Messrs.  Braithwaite  upon  the  said  estate,  and 
also  of  the  mortgage  and  other  encumbrances  thereon,  are  still,  notwith^ 
atanding  all  the  pains  taken  to  ascertain  them,  by  no  means  clear  and 
well  defined :  That  divers  propositions  have  been  made  by  the  said  Jol^n 
Matthewman,  for  the  purpose  of  arranging  with  his  creditors,  and  letting 
the  said  colliery  on  lease,  or  otherwise  disposing  of  the  same,  all  of 
which  he  has  failed  to  carry  into  effect,  although  every  facility  has  .been 
given  to  him  by  the  official  and  trade  assignees  for  enabling  him  to  do 
so :  That  the  said  colliery  has,  since  the  insolvency  of  the  said  John 
Matthewman  to  the  present  time,  been  kept  open  and  worked  by  one 
G.  Franklin,  who  had  the  management  of  the  same  at  the  time  the  said 
John  Matthewman  became  insolvent ;  but  the  coals  obtained  therefrom 
have  not  been  sufficient  to  pay  the  working  expenses,  as  there  is,  as  this 
deponent  has  been  informed,  and  believes,  a  balance  owing  to  the  said 
O.  Franklin,  in  respect  of  the  working  of  the  said  colliery :  That  it  was 
accessary  and  proper  to  keep  the  said  colliery  open,  or  the  same  would 
have  fallen  to  ruin  and  decay,  and  great  loss  would  have  ensued  to  the 
estate :  That  the  said  J.  W.  B.  Hall  has  not  received  any  funds  what- 
ever from  the  said  estate ;  but,  on  the  contrary,  is  '^'considerably  r^it'roo 
out  of  the  pocket  by  the  necessary  management  of  the  business :  ^ 
That  the  said  J.  W.  B.  Hall  is,  as  this  deponent  well  knows,  most 
anxious  to  realize  the  estate  without  loss  of  time :  and  the  same  will  be 
realized  as  expeditiously  as  possible :  That,  with  a  view  thereto,  this 
deponent  and  the  said  Messrs.  Smith  &  Son  called  together,  in  London, 
on  the  10th  of  August  instant,  the  mortgagees  and  other  persons  claim- 
ing interests  in  the  said  colliery;  and  this  deponent  attended  such 
meeting ;  and  it  was  proposed  by  this  deponent  and  the  said  Messrs. 
Smith  k  Son,  that,  with  the  view  of  preventing  a  chancery  suit,  and  the 
consequent  impoverishment  of  the  estate,  all  parties  whose  concurrence 
was  necessary  should  concur  in  a  sale  of  the  said  colliery^  that  the 
VOL- X.— 63  2t2    " 
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porchase-money  shonld  be  placed  in  the  hands  of  the  official  assignee, 
and  that  the  commissioner  in  this  matter  should  then  decide  between 
the  several  parties  as  to  their  rights  and  interests:  That  the  persons 
present  at  such  meeting  considered  it  desirable  that  sach  an  arrange- 
ment shonld  be  made,  and,  as  a  preliminary  step,  that  a  valuation  of 
the  colliery  shonld  be  made  by  a  competent  person :  That,  in  pursuance 
of  such  opinion,  this  deponent  has  been  engaged  in  making  inquiries  as 
to  a  competent  person  to  make  the  said  valuation ;  and  this  deponent  is 
about  to  employ  a  person  to  make  the  said  valuation,  and  pledges  him- 
self that  no  delay  shall  take  place  in  bringing  the  business  to  a  conclu- 
sion :  That  the  said  J.  W.  B.  Hall  will  necessarily  have  to  incur  large 
expenses  out  of  pocket,  before  the  said  colliery  can  be  turned  into 
money,  in  obtaining  a  valuation,  advertising,  auctioneers'  fees,  and 
travelling  and  other  expenses ;  and  this  deponent  humbly  submits  that 
it  would  be  a  great  hardship  upon  him,  to  be  called  upon  to  pay  the 
messenger's  bill,  unless  he  had  funds  in  hand  to  liquidate  the  same,  in- 
*7M'}  ^^^^^^  ^^  ^^^  outlay  has  Necessarily  arisen  from  the  complicated 
•^  and  difficult  nature  of  the  said  insolvent's  affairs :  That  the  offi- 
cial assignee  has  been  from  time  to  time  communicated  with  and  con- 
sulted on  the  various  steps  taken  in  the  matter ;  and  this  deponent 
believes,  that,  what  has  been  done,  has  been  done  with  his  full  approba- 
tion and  concurrence :  That  the  said  J.  W.  R.  Hall  has  been  for  some 
time  past  labouring  under  indisposition ;  and  he  is  now,  and  has  been 
for  the  last  fortnight,  necessarily  absent  from  England,  his  medical 
attendant  having  advised  him  to  try  the  German  baths  and  waters,  with 
a  view  to  his  restoration  to  health." 

"  Ross,  15  September,  1849. 
«  Re  Matthewman. 

«<  We  have  written  to  our  agents  respecting  your  application  to  Mr. 
Hall  for  payment  of  50Z.  on  account,  and  requested  them  to  confer  with 
Mr.  Green  respecting  it.  We  hear  that  Mr.  Green  is  not  in  town,  but 
that  he  will  be  there  on  Wednesday,  when  they  will  see  him.  If  there 
be  any  way  of  assisting  you,  be  assured  your  application  shall  be  attend- 
ed to.  We  have  now  a  valuation  of  the  work  more  favourable  than  we 
expected ;  and  Mr.  Matthewman  has  made  another  proposition,  which 
looks  feasible,  and  we  have  now  full  hope  of  bringing  the  business  to  a 
speedy  conclusion." 

*a9th  October,  1849. 
«  Re  Matthewman. 

"I  applied  to  you  on  the  6th  of  last  month  for  a  remittance  of  60/. 
Kot  having  received  any  reply,  I  have  again  to  urge  you  to  comply  with 
the  reasonable  request.  My  bill  is  taxed,  to  the  25th  of  July  last,  and 
alibied  at  the  sum  of  20SI.  Os.  9d.  As  I  have  been  hitherto  unfortu- 
nate in  prevailing  upon  you  to  advance  anything  upon  the  large  6utlay 
I  have  made  in  keeping  possession  of  this  property,  I  must  give  yoa 
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notice  of  my  '^'intention  to  take  legal  measures  to  enforce  my  r«i*Q/| 
claim,  unless  I  have  a  remittance  forthwith/'  ^ 

<<23d  October,  1849. 
<<Re  Matthewman. 
<<Mr.  Hamber  has  consulted  me  respecting  his  claim  on  the  assignee 
of  this  estate,  and  instructs  me  to  inform  you  that  he  has  no  desire  to 
inconvenience  the  assignee  by  insisting  on  his  right  to  payment  from 
him,  without  reference  to  the  possible  realization  of  assets  under  the 
estate.  At  the  same  time,  the  delay  has  been  very  great;  and  his 
(Mr.  Hamber's)  bill  is  increasing  at  the  rate  of  near  8L  per  month. 
And,  as  it  seems  unreasonable  that  such  an  estate  should  be  preserved 
at  the  sole  cost  of  the  messenger,  who  has  no  personal  interest  in  the 
matter,  he  instructs  me  to  request  you  will  procure  and  send  him  a 
check  for  1002.  on  account  in  the  course  of  this  week ;  and,  if  that  is 
done,  he  will  allow  the  remainder  to  stand  over  for  the  present." 

«  October  29, 1849. 
<<  Be  Matthewman. 
<<  The  assignee  has  not  a  penny  in  hand.  A  meeting  will  be  held, 
room  No.  6  Law  Institution,  at  2  o'clock  on  Friday  next.  Would  it 
not  be  better  for  Mr.  Hamber  to  attend?  He  will  there  learn  all  that 
is  known ;  and  it  will  be  seen  if  any  assets  can  be  set  apart^  so  as  to 
make  him  a  payment." 

On  or  about  the  27th  of  February,  1850,  Messrs.  Smith  &  Son  re- 
ceived from  Mr.  Pennell,  the  official  assignee,  a  paper  signed  by  the 
said  Mr.  Pennell,  of  which  the  following  is  a  copy: — 

<<  Guildhall  Chambers,  26  Feb.  1850. 
<«The  messenger  will  quit  possession  of  the  bankrupt's  premises,  on 
receiving  this  notice,  countersigned  by  the  creditor's  assignee. 

"William  Pbnnell, 

"  Official  Assignee." 
*That  paper  was  enclosed  in  a  letter,  of  which  the  following  is  r^nq-t 
a  copy : —  ^ 

«  27th  February,  1850. 
"  Re  Matthewman. 
"  I  have  seen  Mr.  Hamber,  who  has  no  objection  to  wait  ten  days 
longer  for  payment  of  his  bill.    I  enclose  the  notice  to  the  messenger, 
as  arranged." 

Upon  receipt  of  the  said  notice,  the  defendant  signed  the  same.  A 
copy  of  this  paper  was  shown  to  the  plaintiff  at  the  time  of  the  delivery 
of  the  letter  next  hereinafter  mentioned. 

«  March  4th,  18^0. 
"  Be  Matthewman. 
«  Please  to  give  the  bearer  an  order  for  your  man  to  withdraw  from  • 
possession.    It  is  needful  that  you  should  not  send  it  direct  to  him,  as 
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the  assignee  has  arrangements  to  make  with  Mr.  Franklin,  before  the 
messenger  quits  possession." 

«21st  April,  1850 
<<  Re  Matthewman. 

<«  I  undertook,  at  the  particular  request  of  the  official  assignee  in  this 
matter,  to  stay  further  proceedings  for  a  month,  with  a  distinct  under- 
standing, that,  at  the  expiration  of  that  time,  I  should  be  paid.  The 
time  is  now  expired.  As  I  have  not  heard  from  you  on  the  subject,  I 
must  give  notice  of  my  intention  to  proceed,  unless  I  am  paid  forthwith. 
The  first  bill  is  taxed  at  the  amount  of  2032.  Os.  9(2.,  and  the  further 
time  at  562.  6^." 

The  pleadings,  particulars,  and  bill  of  costs  as  taxed,  are  to  be  taken 
as  part  of  the  case.  The  court  is  to  be  at  liberty  to  draw  any  inference 
of  fact  which  a  jury  might  have  done. 

*7Q91  *The  question  for  the  opinion  of  the  court,  is,  whether  the  plain- 
-^  tiff  is  entitled  to  recover  the  whole  or  any,  and,  if  any,  what  part 
of  his  bill ;  and  whether  with  or  without  interest.  If  the  court  should 
hold  him  so  entitled,  the  verdict  is  to  be  entered  for  such  amount  as  the 
court  shall  direct.  If  not,  the  verdict  for  the  plaintiff  is  to  be  set  aside, 
and  a  nonsuit  entered. 

Ltish  (with  whom  was  Montagu  Ohamber$)j  for  the  plaintiff. — It  will 
be  contended,  on  the  part  of  the  plaintiff, — first,  that  the  trade  assignee 
of  an  insolvent,  under  the  statutes  5  &  6  Vict.  c.  116,  and  7  &  8  Vict. 
c.  96,  is  under  the  same  liability  as  to  the  messenger's  bill,  as  the 
assignee  of  a  bankrupt, — secondly,  that,  if  not  so  liable,  the  correspond- 
ence and  affidavit  set  out  in  this  case,  afford  evidence,  from  which  a 
contract  to  pay  may  and  ought  to  be  inferred. 

1.  The  question  as  to  the  liability  of  the  assignee  of  a  bankrupt, 
under  the  5  G.  2,  c.  80,  s.  25,  arose  in  Burwood  v.  Felton,  3  B.  &  G. 
45  (E.  C.  L.  R.  vol.  10),  4  D.  &  R.  621  (E.  C.  L.  R.  vol.  16).  Then 
came  the  case  of  Hamber  v.  Purser,  2  C.  &  M.  209,t  4  Tyrwh.  41,  where 
it  was  held,  that  an  action  lay  at  the  suit  of  the  messenger  against  the 
sole  assignee  under  a  commission  issued  under  the  6  0.  4,  c.  16,  for  the 
costs  of  advertising  a  meeting  of  creditors,  and  for  the  hire  of  the  room 
in  which  the  meeting  was  held ;  and  that  it  was  not  necessary  for  the 
plaintiff  to  prove  an  employment  by  the  assignee,  nor  any  express  re- 
cognition of  him  as  messenger,  as  the  fact  of  his  having  acted  as  messen- 
ger, and  of  the  expenses  being  incurred,  must  have  been  known  to  the 
assignee.  [Jervis,  C.  J. — ^The  main  point  was  not  before  the  court  there : 
the  decision  proceeded  on  the  ground  of  privity  of  contract.  The  next 
*7Q^1  *^*^®  ^®^  Bobson  v.  Jonasshon,  7  M.  A;  G.  851  (E.  0.  L.  R.  vol. 
-'  49),  8  Scott,  N.  R.  35,  where  it  was  held  that  the  messenger  to  a 
fiat  in  bankruptcy  appointed  by  the  commissioners  under  the  6  G.  4,  c.  16, 
8.  27,  may  be  removed  by  the  assignees.  Ajid  in  Ex  parte  Hartop,  9  Yes. 
109y  a  commission  of  bankruptcy  having  been  superseded  for  fraad|  nothing 
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haying  been  done  under  it,  and  the  petitioning-creditor  not  being  to  be 
foand, — the  assignees  who  had  not  attended  the  summonses,  though  not 
privy  to  the  fraud,  and  not  haying  received  any  effects,  were  ordered  to 
reimburse  the  messenger  the  expense  subsequent  to  the  choice  of  as* 
signees,  bnt  not  that  previously  incurred.  [jERyis,G.  J. — All  these  are 
cases  of  contract]  The  facts  here  amply  show  an  implied  contract  on 
the  part  of  Hall.  He  knew  that  the  messenger's  assistant  was  in  pos* 
session.  The  trade  assignee  is  appointed  for  the  express  purpose  of 
looking  after  the  estate  of  the  insolvent.  [Jbrvis,  G.  J. — Has  the  trade 
assignee  power  to  dismiss  the  messenger  ?]  The  official  assignee  is  ap* 
pointed  under  the  1  &  2  W.  4,  c.  56,  s.  22 ;  and  the  28d  section  enacts 
that  nothing  therein  contained  shall  extend  to  authorize  any  such  official 
assignee  to  interfere  with  the  assignees  chosen  by  the  creditors,  in  the 
appointment  or  removal  of  a  solicitor  or  attorney,  or  in  directing  the 
time  and  manner  of  effecting  any  sale  of  the  bankrupt's  estates  or  effects. 
[Jervis,  G.  J. — That  is  probably  because  the  attorney  suing  out  the 
pA  is  generally  friendly  to  the  bankrupt.  Cresswell,  J. — By  s.  22, 
the  property  of  the  bankrupt  is  to  be  possessed  and  received  by  the  offi- 
eial  a$$tg7iee  alone,  save  where  otherwise  directed  by  the  court  of  bank- 
ruptcy.] By  s.  25,  the  property  is  absolutely  vested  in  the  aeeigneen. 
[Grbsswell,  J. — The  property  is  in  the  two,  but  it  is  to  be  possessed 
by  the  official  assignee  alone.]  By  the  5  &  *6  Vict.  c.  116,  s.  1,  r^n^q^ 
it  was  enacted,  that,  <<  upon  the  presentation  of  any  such  petition,  '- 
all  the  estate  and  effects  of  the  petitioner  shall  forthwith  become  vested 
in  the  official  assignee  who  shall  be  nominated  by  the  commissioners  act- 
ing in  the  matter  of  the  said  petition ;  and  such  official  assignee  shall  and 
may  forthwith  take  possession  of  so  much  thereof  as  can  be  reasonably 
obtained  and  possessed  without  suit ;  and  the  said  official  assignee  shall 
hold  and  stand  possessed  of  the  same  in  like  manner  as  official  assignees 
hold  and  possess  estates  and  effects  under  and  by  virtue  of  the  statute 
relating  to  bankrupts."  The  7  &  8  Vict.  o.  96,  makes  some  alteration 
in  this  respect :  the  4th  section  enacts  that  the  property  of  the  peti- 
tioner shall  vest  in  the  assignee  or  assignees  for  the  time  being,  by  vir- 
tue of  their  appointment;  provided  that  <<  the  property  of  the  petitioner 
shall  in  every  case  be  possessed  and  received  by  the  official  assignee 
alone,  save  where  it  shall  be  otherwise  directed  by  the  commissioner." 
The  10th  section  is  important :  it  enacts,  that,  until  an  assignee  shall  be 
chosen  by  the  creditors,  the  official  assignee  shall  be  enabled  to  act,  and 
shall  be  deemed  to  be,  to  all  intents  and  purposes,  a  sole  assignee  of  the 
property  of  the  petitioner,  and,  if  the  commissioner  shall  so  order,  may 
sell  or  otherwise  dispose  of  such  property,  &o. ;  and  the  property  vested 
in  any  official  assignee  alone,  or  jointly  with  any  assignee  chosen  by 
creditors  under  the  5  &;  6  Vict.  c.  116,  or  this  act,  shall  not  remain  in 
euch  official  assignee  alone,  or  jointly  with  such  assignee  chosen  by  cr^ 
ditors,  if  such  official  assignee  shall  resign  or  be  removed  from  his  office. 
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nor  in  the  heirs,  kcj  of  such  official  assignee,  nor  in  the  surTiving  as- 
signee alone,  in  case  of  the  death  of  such  official  assignee,  but  all  snch 
property  shall  in  every  such  case  go  to  and  be  rested  in  the  successor  in 
office  of  such  official  assignee  alone,  or  jointly  with  the  assignefe  chosen 


*795] 


by  the  creditors  (if  any),  *as  the  case  may  be.  [Jsavis,  G.  J. — 
Is  not  this  act  incorporated  with  the  bankrupt  act?]  To  some 
extent  it  is.(a)  By  the  13th  section  of  the  5  &  6  Yict.  c.  116,  the 
judges  and  commissioners  of  the  court  of  bankruptcy,  or  any  four  of 
them,  are  empowered  to  make  orders,  rules,  and  regulations  for  the  bet- 
ter carrying  the  act  into  execution,  and  particularly  for  regulating  and 
appointing  the  duties  of  the  official  and  other  assignees ;  and  this  was 
done  by  general  orders  of  the  1st  of  November,  1842.  Referring  to 
the  practice  in  bankruptcy,  it  is  dear  that  the  creditors'  assignee  is  the 
person  who  realizes  the  estate.  [Jbrvis,  G.  J. — ^He  is  pa»9e$»ed  of  the 
e8tate.(&)] 

2.  At  all  events,  there  is  enough  upon  the  face  of  the  correspondence 
set  out  in  the  case,  to  show  an  implied  contract  on  the  part  of  the  de- 
fendant to  pay  expenses  necessarily  incurred  with  his  knowledge  and 
sanction.  The  order  for  the  discharge  of  the  messenger  from  possession, 
comes  from  the  defendant.  [Cresswsll,  J. — ^It  emanated  from  the 
official  assignee.]  The  assignee  voluntarily  accepts  the  office,  knowing 
it  to  be  fettered  with  responsibilities :  and  there  is  no  reason  why  he 
should  be  allowed  to  evade  them. 

Channelly  Serjt.  (with  whom  was  BovUt)^  oontr&.(<?) — The  defendant 
is  under  no  liability  for  the  demand  in  question  simply  as  creditors' 
assignee :  and  there  is  no  evidence[  of  an  implied  contract  to  pay  the 
messenger's  expenses  out  of  his  own  funds.  AH  the  cases  upon  the  sub- 
*7Qf)1  J^^^  occurred  prior  to  the  time  when  official  assignee  "^were  firsts 
-^  introduced.  By  the  stati^tes^  the  right  of  possession  of  the  insol- 
vent's property  is  exclusively  vested  in  the  official  assignee.  There  is 
nothing  to  show  that  the  messenger  in  this  case  kept  possession  of  the 
colliery  at  the  request  of  the  defendant^  or  even  with  his  concurrence ; 
but  there  is  much  to  show  the  reverse.  The  question  turns  mainly  upon 
the  statutes  5  &  6  Vict.  c.  116,  and  7  A;  8  Yict.  c.  96.  [Jbbvis,  C.  J.— ^ 
The  1  &  2  W.  4,  c.  56,  also  has  mi  important  bearing  upon  it.]  The 
1st  section  of  the  5  &  6  Yict.  c.  116,  came  under  the  consideration  of 
the  Court  of  Queen's  Bench  in  a  case  of  Sayw  v.  Dufaur,  11  Q.  B.  825 
(S.  0.  L.  R.  vol.  63),  where  it  was  held,  that  the  official  assignee  of  ai^ 
insolvent,  appointed  under  that  s-ection,  might  immediately  on  bis  ap:^ 
pointment  sue  in  his  own  name  for  w  outetanding  debt  due  to  the  insoU 

(a)  See  seoUon  TS.  (6)  Sm  12  a  13  Viet  o.  1§8, 1. 141. 

(e)  The  point  marked  for  argament  on  tbQ  pari  of  the  defendant,  was, — "Hbtki,  tf  eredlto^ 
Aangnee,  having  regard  to  the  date  of  hiB  appointment^  and  to  the  other  faots  stated  in  the  ease, 
he  is  not  liable,  exoept  upon  an  express  oontraet  with,  retainer  of,  or  promise  to,  the  plaintiff,  to 
pay  him  his  demand,  or  anj  portion  thereof;  and  that  there  are  no  faots  stated  in  the  ease  from  whiel| 
■ash  a  oontraet,  retainer,  or  promise,  oan  or  onght  to  be  implied." 
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yent.  By  s.  4,  the  final  order  is  to  be  <<  for  the  protection  of  the  persoa 
of  the  pietitioner  from  all  process^  and  for  the  vesting  of  his  estate  and 
effects  in  an  o£Scial  assignee,  to  be  named  by  the  commissioner,  together 
with  an  assignee  to  be  chosen  by  the  creditors."  The  7th  section  en- 
acts, that,  from  and  after  the  passing  of  the  final  order,  the  whole  estate^ 
&o.,  of  the  petitioner  shall  become  absolutely  vested  in  the  official 
assignee  and  the  assignee  chosen  by  the  creditors.  The  sabseqaent  sta- 
tute does  not  materially  vary  the  matter,  except  that  the  4th  BQCj^o^ 
cont]|in|9  «  proviso  <<  that  the  property  of  the  petitioner  shall  in  every 
case  be  possessed  and  received  by  the  official  assignee  alone,  save  where 
it  shall  be  otherwise  directed  by  the  commissioner."  £Jsfiyis,  Q.  J. — ;, 
Who  would  be  liable  to  the  messenger,  before  the  choice  of  a  trade- 
assignee  ?  Under  the  old  bankrupt  acts,  the  petitioning-creditor  wae^ 
UAble.(a)]    There  is  no  provision  for  that  in  these  statutes. 

*Lushy  in  reply. — The  defendant,  throughout  the  whole  corres-  r^tjM 
pondence  se^  out  in  the  case,  is  assunied  to  be,  and  treated  i^  the  k 
person  having  sole  and  entire  control  over  the  messenger,  a^d  i^s  the 
person  who  is  to  ezerpise  his  discretion  as  to  the  keeping  or  relinquishing 
possessioi).. 

Jbrvis,  G.  J. — I  am  of  opinion  that  the  defendant  in  this  case  is  en- 
titled to  the  judgment  of  the  court.  Although  it  is  asserted  generally 
in  the  te:xt-bookS|  that  the  i^ignees  are  responsible  to  the  messenger  fpr 
his  fees,  no  section  of  any  statute  is  cited  as  an  authority  for  that  posi- 
tion :  and  I  think  all  the  cases  that  are  to  be  found  upon  the  subjiect 
resolve  themselves  into  cases  of  contract.  Under  the  old  statutes,  it  was 
the  duty  of  the  trade  assignees  to  receive  and  to  administer  all  the  pro- 
perty of  the  bankrupt ;  and,  when  they  found  a  messenger  in  possessioUi 
and  knew  that  he  was  doing  acts  ?fhich  they  themselves  were  bound  to 
do,  their  permitting  him  to  continue  in  possession  was  such  a  recognition 
of  an  i^ct  done  for  their  benefit,  and  such  an  adoption  thereof,  sa  to 
amount  to  an  implied  contract  to  pay  his  expenses.  That,  I  apprehend, 
was,  because  they  were  bound  to  do  the  act,  and  adopted  it  as  an  act 
done  for  their  benefit.  Here,  how^vefi  there  is  no  evidence  of  any  ex- 
press or  positive  contract.  The  messenger  was  appointed  by  the  official 
assignee :  but,  it  is  said,  the  defendant  allowe4  him  to  continue  in  poa- 
session.  But  the  question  is,  whether  we  are  to  imply  a  contract,  from 
the  relative  positio^  of  the  assignee,  and  what  ^  the  degree  of  his  liability. 
The  question  is  the  same  under  the  5  &  6  Vict.  c.  116,  and  7^8  Vict 
c.  96,  as  under  the  bankrupt  act  1  &  2  W.  4,  c.  56 ;  for,  the  5  &  6  Vict. 
c.  116,  ss.  1  and  7,  in  sijibstance  re-enact  the  22d  and  25th  sections  of 
the  1  &  2  W.  4,  c.  56,  and  the  7  &  8  Vict.  c.  96,  ss.  4  and  10,  re-enactj 
the  1st  and  7th  sections  of  the  5  &  6  Vict.  c.  116,  though  in  an  inverted 
order.  *What,  then,  is  the  combined  effect  of  these  provisions  7  r^trQo 
I  apprehend  it  is  this, — that,  whereas  formerly  an  assignment  '- 

(a)  Sm  6  a.  4»  6.1^1.14:  «ad  mo  12  a  IS  Viet  e.  10«»  s.  114. 
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from  the  commissiohers  was  necessary  to  vest  the  bankrupt's  estate  in 
his  assignees,  now  the  property  is  vested  by  the  act  of  adjudication  in  the 
official  and  trade-assignee,  but  it  is  to  he  po8se$8ed  by  the  official  assignee 
alone.  It  is  the  duty  of  the  official  assignee,  therefore,  and  not  that  of  the 
trade  assignee^  to  keep  possession  of  the  property.  The  trade  assignee 
does  not  receive  anything :  all  is  received  by  the  official  assignee.  The 
former,  therefore,  if  liable  for  the  charges  in  question  merely  because 
he  is  the  assignee,  would  have  no  fund  out  of  which  to  reimburse  him- 
self. It  seems  to  me,  therefore,  that  there  was  no  contract,  either  ex- 
press or  to  be  implied,  here,  because  the  messenger  was  not  doing  an  act 
which  it  was  the  duty  of  the  trade  assignee  to  do. 

*  Crbsswbll,  J. — ^I  am  of  the  same  opinion.  This  is  an  action  for  work 
and  labour  done  and  money  paid  by  the  plaintiff  at  the  request  of  the 
defendant  Now,  there  was  undoubtedly  no  express  contract,  nor  any 
express  promise  to  pay.  If  the  work  and  labour  were  done,  or  the  money 
paid,  for  the  defendant,  and  he  afterwards  sanctioned  it,  it  might  be  im- 
plied that  it  had  been  done  or  paid  at  his  request.  If  the  expense  had 
been  incurred  in  doing  something  which  the  defendant  was  bound  to  do^ 
and  he  knew  that  it  was  done,  and  did  not  dissent,  it  might  very  possibly 
be  said  to  have  been  done  for  him.  Now,  the  work  done  here,  was, 
keeping  possession  of  property  of  an  insolvent.  The  law  casts  that  duty 
upon  the  official  assignee.  What  is  there,  then,  to  raise  an  inference  that 
this  was  done  at  the  request  of  the  trade  assignee  ?  It  being  an  act 
which  by  law  is  to  be  done  by  some  one  else,  it  seems  to  me  that  it 
*7991  ^^^'^^^  ^^^  propriety  be  said  to  have  been  done  either  by  the 
^  ^defendant  or  at  his  request.  I  therefore  think  the  plaintiff  is 
entitled  to  the  postea. 

'  Williams,  J. — I  am  of  the  same  opinion.  There  is  no  evidence  of 
any  express  contract,  or  of  any  express  employment  of  the  messenger  by 
the  defendant.  Bearing  in  mind  the  character  and  duties  of  the  trade 
assignee,  I  cannot  find  that  the  messenger  was  employed  upon  the  re- 
tainer of  the  defendant :  and  I  for  one  am  not  disposed  to  be  astute  to 
impose  upon  him  an  implied  liability,  where  the  legislature  has  not  thought 
fit  to  impose  an  express  liability. 

Talfourd,  J. — I  am  entirely  of  the  same  opinion.  It  is  found  upon 
the  case  that  the  plaintiff  was  appointed  messenger  and  took  possession 
before  the  defendant  became  assignee.  The  defendant  never  was  at  the 
colliery,  and  never  interfered,  except  as  is  to  be  gleaned  from  the  cor- 
respondence. And  from  that  I  infer  that  the  man  was  kept  in  possession 
much  against  the  defendant's  will.  I  think  the  plaintiff  should  be  non- 
suited. Judgment  of  nonsuit. 
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♦SMITH  V.  HARTLEY.    May  2.  [♦800 

The  deolaration  stated  that »  oertain  difference  had  arlMo  and  was  depending  between  A.  and 
B.  (oaching  certain  railway  f&arM  which  A.  at  the  request  of  B.  had  parchaaed  for  B.,  and 
for  whieh  A.  had  paid  1222. ;  that,  for  patting  an  end  to  the  said  difference,  A.  and  B.  snb- 

•  mitted  themselves  to  the  award  of  C.  to  be  made  between  them  of  md  eonoeming  the  said 
difference ;  that  B.  promised  to  perform  the  award ;  tliat  G.  made  his  award  of  and  concern- 
ing the  said  difference,  and  did  thereby  award  that  he  decided  in  favonr  of  A.,  and  that  50^, 

'  which  had  been  deposited  by  A.  with  B.,  was  in  part  payment  of  the  Mid  iweiUy  •hare;  and 
A.  by  his  award  did  then  requeet  B.  to  pay  the  balanee  of  the  oeooimf  forthwith ;  and  that  B. 
reftised  to  pay  A.  the  balance  of  the  said  account  amounting  to  121.,  according  to  the  tenor  and 
effect  of  the  award  :— 

Held,  that  the  arbitrator's  aathorityto  make  the  award  sufficiently  appeared,  althonghihe  nature 
of  the  difference  was  not  specifically  stated;  and  that  the  "  requeet"  to  pay  amounted  to  a  direc- 
tion. 

Bat»  aewibU,  that  the  direction  to  pay  "the  balance  of  the  aooonnt,*'  would  hare  been  obJoetioB* 
able,  if  pointed  out  as  cause  of  special  demoner. 

Assumpsit.  The  first  connt  of  the  declaration  stated,  that,  before 
die  making  of  the  promise  thereinafter  next  mentioned,  a  certain  differ- 
ence had  arisen  and  was  then  depending  between  the  plaintiff  and  the 
defendant  touching  and  concerning  twenty  shares  in  The  Southampton, 
Manchester,  and  Oxford  Junction  Railway,  which  the  plaintiff,  at  the 
request  of  the  defendant,  had  before  then  purchased  for  the  defendant, 
and  for  which  the  plaintiff  had  paid  a  large  sum  of  money,  to  wit,  1222. ; 
that  thereupon,  for  the  putting  an  end  to  the  said  difference,  the  plaintiff 
and  defendant,  theretofore,  to  wit,  on  the  8th  of  February,  1849,  re> 
spectively,  submitted  themselves  to  the  award  of  W.  West  and  R.  Peake, 
to  be  made  between  them  of  and  concerning  the  said  difference;  that  in 
consideration  thereof,  and  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, had  then  promised  the  defendant  to  perform  and  fulfil  the  award 
of  the  said  W.  West  and  R.  Peake,  so  to  be  made  between  the  plaintiff 
and'lhe  defendant  of  and  concerning  the  said  difference,  in  all  things  on 
the  plaintiff's  part  to  be  performed  and  fulfilled,  he,  the  defendant,  th^i 
promised  the  plaintiff  to  perform  and  fulfil  the  said  award  in  all  things 
therein  contained  on  the  defendant's  part  to  "^be  performed  and  f^coQi 
fulfilled ;  that  the  said  W.  West  and  R.  Peake,  having  taken  upon  ^ 
themselves  the  burthen  of  the  said  arbitrament,  afterwards,,  to  wit,  on 
the  day  and  year  aforesaid,  made  their  certain  award  of  and  concerning 
the  said  difference,  and  did  thereby  then  award  that  they,  the  said  W. 
West  and  R.  Peake,  decided  in  favour  of  the  plaintiff,  and  that  502.  which 
had  been  deposited  by  the  defendant  with  the  plaintiff,  was  in  part  pay- 
ment of  the  said  twenty  shares;  that  the  said  arbitrators,  by  their  said 
award,  did  then  reque^  the  defendant  to  pay  the  balance  of  the  account 
forthwith,— of  which  said  award  the  defendant  afterwards,  on  the  day 
and  year  aforesaid,  had  notice ;  and  that,  although  he  the  defendant  was 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  requested  by  the  plain- 
tiff to  pay  him  the  balance  of  the  %aid  aeeounty  amounting  to  a  certaia 
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sum,  to  wit,  722.,  according  to  the  tenor  and  effect  of  the  said  award, 
and  of  his  said  promise ;  yet  that  the  defendant,  not  regarding  his  said 
promise,  did  not  nor  would  on  the  day  and  year  last  aforesaid,  or  when 
he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  pay  the  said 
sum  of  722.,  or  any  part  thereof,  to  the  plaintiff,  &c. 

Special  demurrer,  assigning  for  causes, — that  the  award  in  the  first 
eoont  mentioned  and  set  forth,  is  void  in  law,  so  fiur  as  it  relates  to  the 
bfi^lance  of  the  account  therein  meationed,  in  this,  to  wit^  that  the  ap- 
count  mentioned  in  the  award,  the  balance  whereof  the  arbitrators  by 
the  said  award  requested  the  defendant  to  pay,  was  a  matter  which,  as 
far  as  appears  from  the  first  count,  toas  not  referred  to  tM  Maid  arhUrih 
tOTB  by  the  plaintiff  and  defendant ;  and  that,  eyen  if  the  said  account 
was  a  matter  referred  to  the  said  arbitrators,  and  if  the  said  arbitrators 
had  any  authority  to  award  that  the  defendant  should  pay  the  balance 
thereof,  the  said  award  is  uncertain  and  insufScient,  in  this,  to  wit,  that 
tb|9  said  arbitrators  tjiereby  merely  requ^MUd  die  defendant  to  pay  the 
*8021  ^-^^^^^  ^^  ^^  ^^^  account,  aiid  did  not  ordsr  or  direct  him  to 
*^  do  so  ^-:Tthat  it  does  not  appear  from  the  said  award  to  whom  the 
defendant  wa9  tp  pay  the  said  balaooe ;— that  the  said  first  count  ia 
WQertw^  i^nd  ambigUQUSy  ix(  this,  to  wi^  that  it  does  not  appear  there- 
from, nor  is  it  stated  thereby,  ii^%  befioe  or  a^  the  time  of  ^e  making 
Qf  the  submission  iind  award  in  the  said  first  count  mentioned,  there  was 
any  account  outstanding  between  the  plaintiff  and  the  defendant,  or  any 
debt  due  o^  claimed  to  be  due  from  the  defendant  to  the  plaintiff;  and 
that,  for  anything  that  appears  to  the  contrary  on  the  face  of  the  said 
^st  county  iihe  account  therein  mentioned  may  have  been  an  account 
outstanding  between  the  diefendwt  and  scnne  person  other  than  the  plain- 
tiff, and  the  said  arbitrators,  by  their  said  award,  may  have  requested 
the  defendant  to  pay  the  balance  of  the  said  aocount  to  such  person 
between  whom  and  the  defendant  the  same  was  so  outstanding ; — that 
if,  in  the  said  first  CQont^  the  plaintiff  intends  tp  set  fi^rth  the  said  award 
in  itQ  terxnSy  the  said  first  count  is  insufficient,  ipcertain,  and  ambiguous, 
for  not  explaining^  by  inducement,  or  otherwise,  what  account  was  re- 
ferred to  by  the  said  award,  and  if  in  the  said  first  connt  the  plaintiff 
intends  to  set  forth  the  said  award  according  to  ite  legal  effect,  and  if 
the  plaintiff  intends  that  the  legal  ^ct  of  the  award  is  such  as  to  en- 
able him  to  maintain  an  action,  and  declare  thereon  aa  in  the  said  first 
count  he  has  done,  the  said  first  count  is  uncertain,  insufficient,  and 
ambiguous,  for  not  statin j[»  that,  by  the  said  award;  the  said  arbitrators 
ordered  or  directed  the  defendant  tp  pay  the  balance  of  the  said  account 
to  the  plamtifii 

The  plaintiff  joined  in  demurrer. 

Brandt  (with  whom  was  Soggintl),  in  support  pf  the  demurrer. — The 
first  count  is  too  uncertain  as  to  the  nature  of  the  difference  between 
the  parties ;  it  does  not  show  that  it  had  reference  to  any  account,  or 
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to  any  ^particular  sum.  [Crbsswbu,  J. — ^The  single  matter  in  r^icOAA 
difference  seems  to  have  been,  whether  the  defendant  should  take  ^ 
the  shares  or  not.]  The  plaintiff  professes  to  set  out  the  legal  effect 
of  the  award :  he  was  bound  to  set  it  out  correctly.  The  arbitrators  here 
commence  by  deciding  nothing,  and  then  they  go  on  to  reqtie^t  or  recom- 
mend the  defendant  to  <<  pay  the  balance  of  the  account/'  not  saying 
to  whom,  or  what  is  the  amount  of  the  balance,  and  no  account  having 
been  before  referred  to.  In  Comyns's  Digest,  Arbitrament  (A.),  it  is 
said,  «« An  arbitrament  is  the  judgmmi  or  deerte  of  persons  elected  by 
the  parties  to  arbitrate  of  the  things  submitted  to  them :  and  five  things 
must  concur  to  it,— rl.  Matter  in  controYersy, — 2.  A  submission, — 3. 
Parties  to  the  submission, — 1.  Arbitrators, — 5.  Giving  up  the  award." 
Look  V.  Vulliamy,  5  B.  &  Ad.  600  (E.  C.  L.  B,  vol.  27),  2  N.  &  M.  886 
(E.  C.  L.  B.  vol.  28),  is  very  much  in  point.  There,  an  arbitrator,  to 
whom  a  dispute  between  an  arddtect  and  his  clerk,  respecting  a  cfl^im 
by  the  latter  to  wages,  was.  referred,  stilted  in  i^  letter  Uiat  he  had  ex- 
amined drawings  made  by  the  clerk,  with  an  account  of  his  time,  which 
did  not  show  experience  or  ability  to  the  extent  to  justify  a  demand  for 
remuneration  under  the  drcumstanees ;  but,  in  consideration  of  fbe 
clerk's  services  out  of  the  office  on  some  Qcc^ons,  and  to  meet  the  cii^ 
in  a  liberal  manner,  he  propoged  that  the  architect  should  p%y  the  clerk 
lOL ;  and  it  was  held  that  the  latter  part  of  the  letter  was  a  mere  sug- 
gestion of  the  arbitrator,  and  not  a  decided  opinion  that  the  clerk  wapi 
or  was  not  entitled  to  recover  102.,  and  therefore  not  a  good  award. 

Humfreyj  contril. — ^It  is  enough  for  the  plaintiff  to  show  a  state  of 
facts  which  makes  a  substantive  cause  of  action.  It  appears  that  the 
plaintiff  had  bought  for  the  defendant  certain  railway  shares,  for  which 
the  plainti^  *had  paid  1222. ;  that  the  diefendapt  pi4d  502.  on  r^io/)^ 
account,  and  then  refused  to  take  the  shares ;  that  the  difference  ^ 
between  the  parties  was  referred ;  and  that  the  arbitrators  requested  the 
defendant  to  pay  the  balance.  The  sum  awarded  is  sufficiently  certain: 
id  certum  est  qtwd  eertum  reddi potest:  deduct  502.  from  1222.,  9nd  the 
balance  is  722.,  the  sum  awarded.  The  liability  of  the  defendant  to  pay 
that  sum,  was  the  only  matter  in  difference  between  the  parties.  There 
is  no  special  demurrer  on  the  groimd  that  the  award  does  not  seem  to 
have  settled  and  ascertained  the  sum  due  to  be  722. 

Brandty  in  reply. — ^The  plaintiff*  professes  to  set  put  the  award  accord- 
ing to  its  legal  effect,  but  has  not  done  so.  An  attachment  clearly  wou][d 
not  be  granted  for  non-performance  of  such  an  award  as  this. 

Jbrvis,  G.  J. — ^I  have  entortawed  some  doubt  as  (o  the  construction 
of  the  first  count :  but  I  am  happy  that  I  have  brought  my  mind  to 
reconcile  the  form  of  the  count  with  what  is  manifestly  the  justice  of 
the  case.  There  are,  in  substance,  three  objections  urged  here.  Firsl^ 
it  is  said  that  it  does  not  appear  that  the  arbitrators  had  authori^  to 
award  any  speoific  sum, — secondly,  that  tl^e  amount  is  not  ascertei^ed 
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with  sufficient  certainty, — thirdly,  that  there  is  no  direction  or  award  to 
pay  the  balance,  bat  merely  a  request. 

1.  By  the  rules  of  pleading,  it  is  not  necessary  to  set  out  in  the  de- 
claration the  terms  of  the  reference.  It  is  enough  to  state  that  there 
were  matters  in  difference  between  the  parties,  and  that  the  reference 
was  of  and  concerning  those  matters.  It  will  be  presumed  that  the 
arbitrators  acted  within  the  scope  of  their  authority ;  and  it  lies  on  the 
defendant  to  plead  it,  if  they  have  exceeded  their  authority. 

*8.  The  introductory  averment  is,  that  a  certain  difference  had 
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arisen  and  was  depending  between  the  plaintiff  and  defendant 


touching  certain  railway  shares  which  the  plaintiff,  at  the  request  of 
the  defendant,  had  purchased  for  the  defendant,  and  for  which  the  plain- 
tiff had  paid  1222.  Primd  facie  that  must  be  taken  to  be  a  payment, 
on  account  of  the  defendant,  of  the  plaintiff's  money.  The  count  then 
goes  on  to  state  that  the  arbitrators  made  their  award  of  and  concerning 
the  said  difference,  and  did  thereby  award  in  favour  of  the  plaintiff,  and 
decided  that  502.  which  had  been  deposited  by  the  defendant  with  the 
plaintiff  was  in  part  payment  of  the  twenty  shares,  and  that  the  arbitra- 
tors, by  their  said  award,  did  then  requeit  the  defendant  to  pay  the 
balance  of  the  account  forthwith.  I  think  diis  is  equivalent  to  a  state- 
ment that  the  arbitrators  awarded  or  ordered  the  defendant  to  pay  the 
balance,  and  that  the  defendant,  who  has  undertaken  to  perform  the 
award,  is  liable  to  the  consequences  of  his  disobedience. 

2.  As  to  the  amount, — ^the  want  of  precision  in  this  respect  is  not 
pointed  out  by  special  demurrer.  That  is  certain  which  by  reference  to 
the  subject-matter  may  be  rendered  certain.  In  the  absence,  thereforOi 
of  a  special  demurrer,  this  objection  also  must  fail. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff. 


*8061  *^^0^®^J  ^^^^  ^f  CLARENDON,  and  Others,  Appellants, 
-*  The  Rector,  Vestrymen,  Churchwardens,  and  Overseers  of  the 
Poor  of  the  Parish  of  ST.  JAMES,  within  the  Liberty  of  WEST- 
MINSTER,  Respondents.    Mat/ 2. 

A  Boeiety  oallod  "  The  London  JAhnrf  was  esUbUfhed  for  the  purpose  of  lending  books  to  its 
members,  being  supported  in  part  by  annual  snbsoriptionsi  and  in  part  hj  the  voluntary  eon- 
tribntions  of  its  members,  and  preoluded  by  ite  laws  fVom  making  any  dividend,  giil»  division, 
or  bonus  in  money  to  or  between  any  of  its  members : — ^Held,  that  sneh  Bodety»  being  duly 
certified  under  the  2d  section  of  the  6  A  7  Viet  o.  36,  was  exempted  from  rates,  Ao.,  under  s.  1. 

But,  where  portions  of  the  premises  leased  by  sueh  society  were  underlet  to  other  seientillo 
bodies  ."^Held,  that  this  was  not  suoh  an  4xehtim  occupation  of  the  premises  for  the  pnrpoM 
of  the  society  as  to  entitle  it  to  the  exemption. 

Where  upon  appeal  to  the  quarter  sessions  under  this  statute,  a  case  is  stated  for  the  opinioA 

•  of  one  of  the  superior  eomrts,  under  the  U  A  13  Viot  e.  46»  s.  11,  costs  are  taxed  as  between 
party  and  party. 

Oh  the  19th  of  September,  1850,  notice  of  apjkeftl  to  the;  next  Court 
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of  Quarter  Sessions  of  the  peace,  for  Middlesex,  was  giren  to  the  rector, 
vestrymen,  churchwardens,  and  overseers  of  the  poor  of  the  parish  of 
St.  James,  within  the  liberty  of  Westminster,  by  George,  Earl  of 
Clarendon,  William,  Earl  of  Devon,  and  Philip  Pusey,  Esq.,  the  occu- 
piers, as  trustees  of  the  funds  and  property  of  a  certain  society  called 
The  London  Library,  of  the  premises  No.  12,  St.  James's  Square,  in 
the  said  parish  of  St.  James,  in  the  city  of  Westminster,  in  the  county 
aforesaid,  against  a  certain  rate  or  assessment  made  on  the  4th  of  May, 
1849,  in  pursuance  of  the  several  statutes  in  that  case  made  and  pro- 
vided, by  the  said  rector,  vestrymen,  churchwardens,  and  overseers  of 
the  poor  of  the  parish  of  St.  James,  whereby  the  said  society  was  rated, 
by  the  name  of  <<  The  London  Library,"  in  respect  of  the  said  premises, 
in  the  sum  of  81Z.  10«.,  for  the  year  ending  the  5th  of  January,  1850 : 
and  thereupon  afterwards,  by  consent  *of  the  said  parties,  and  rtoA^ 
by  order  of  Maule,  J.,  pursuant  to  the  statute  in  such  case  made  ^ 
and  provided,  the  facts  of  the  case  were  stated  for  the  opinion  of  this 
court,  in  the  form  of  a  special  case ;  and  it  was  agreed  that  a  judgment 
might  be  entered,  on  motion  by  either  party,  in  conformity  with  the 
decision  of  such  court,  and  for  such  costs  as  such  court  should  adjudge, 
at  the  sessions  next  or  next  but  one  after  such  decision  should  have  been 
given :  and  the  said  parties  further  agreed  to  the  statement  of  facts  as 
set  forth  in  the  following  case : — 

This  is  a  case  of  notice  of  appeal  by  the  trustees  of  the  society  next 
hereinafter  mentioned,  against  a  rate  made  on  the  4th  of  May,  1849,  by 
the  rector,  vestrymen,  churchwardens,  and  overseers  of  the  poor  of  the 
parish  of  St.  James,  within  the  liberty  of  Westminster,  in  pursuance  of 
the  several  statutes  authorizing  the  same,  whereby  the  said  society  was 
rated  in  respect  of  the  premises  hereinafter  mentioned,  occupied  by  it, 
in  the  sum  of  Sll,  10s.  It  is  not  intended  to  raise  any  question  in 
respect  of  the  form  of  the  rate,  or  of  the  time  at  which  the  notice  of 
appeal  was  given.  It  is  admitted  that  the  rate  in  question  is  a  local 
rate  within  the  meaning  of  the  act  of  parliament  hereinafter  mentioned, 
to  which  the  appellants,  in  respect  of  their  occupation  hereinafter  men- 
tioned, were,  at  the  time  of  the  making  the  rate  aforesaid,  liable  to  be  as- 
sessed, unless  they  were  entitled  to  exemption  from  such  liability,  under 
the  provisions  of  the  act  of  parliament  hereinafter  mentioned ;  and  that 
the  facts  hereinafter  stated  respecting  the  said  society  are  true  of  the 
whole  period  for  which  the  said  rate  was  made,  that  is  to  say,  of  the 
year  ending  the  5th  of  January,  1850 ;  and  that  they  are  also  true  of 
the  whole  period,  beginning  with  the  17th  of  April,  1846,  down  to  the 
day  of  the  date  of  the  notice  of  appeal  aforesaid. 

«  The  London  Library"  is  the  name  of  a  society  *instituted  in  r^nono 
1841,  for  the  purpose  of  establishing  a  large  and  comprehensive  '- 
lending-library  in  the  metropolis,  to  which  the  members  might  resort  for 
books  of  a  superior  class  to  those  supplied  by  the  ordinary  circulatbg 
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libriuries.  ORie  books  are  lent  to  members  only:  and  a  collection  of 
upwards  of  50,000  rolumes  has  been  made  by  the  society^  and  that  col* 
lection  constantly  receives,  at  the  expense  of  the  society,  additions,  in- 
clnding  almost  eyery  new  work  of  interest  or  importance,  both  in  English 
and  foreign  literatnre. 

The  books  of  the  society  are  deposited,  and  its  business  is  transacted, 
in  the  house  No.  12  St.  James's  Square,  in  the  parish  of  St.  James, 
within  the  liber^  of  Westminster,  in  the  county  of  Middlesex,  where 
apartments  are  open  for  the  use  of  the  members  of  the  society  from  the 
hour  of  eieren  in  the  morning  to  the  hour  of  six  in  the  evening,  daily, 
Sundays  excepted. 

This  house  has  been  leased  to  the  Earl  of  Clarendon,  the  Earl  of 
Devon,  and  Philip  Pusey,  Esq.,  the  trustees  of  the  funds  and  property 
of  the  society,  for  a  term  of  twenty-one  years,  at  an  annual  rent ;  and 
they,  as  such  trustees,  by  the  society,  are  the  occupiers  of  the  said 
house. 

The  society  is  supported,  in  part,  by  annual  voluntary  contributions 
from  its  members,  and  does  not,  and  by  its  laws  may  not,  make  any 
dividend,  gift,  division,  or  bonus  in  money,  unto  or  between  any  of  its 
members.  The  society  has  caused  a  catalogue  of  the  books  in  its  pos- 
session to  be  printed  at  the  expense  of  the  society;  copies  of  which 
catalogue  are  sold  to  the  members,  and  to  any  other  persons  applying 
for  them,  at  the  said  house,  at  a  sum  below  the  cost  price  of  printing; 
and  no  profit  has  ever  been  derived  from  the  sale  of  the  catalogue  by 
the  society ;  on  the  contrary,  the  society  has  sustained  a  considerable 
loss  by  such  printing  and  sale. 

i^oQQ-t  ^A  portion  of  the  said  house  is  used  for  the  meetmgs  held  by 
-^  a  certain  society  called  The  Philological  Society.  Another  por- 
tion of  the  said  house  is  sub-let,  for  the  transaction  of  its  business,  to  a 
certun  society  called  The  Statistical  Society.  Certain  portions  of  the 
said  house  were  also  used,  from  the  1st  of  January  to  the  24th  of  June, 
1849,  for  the  transaction  of  its  business,  by  a  certain  society  called 
"The  Hakluyt  Society." 

The  Philological  Society  pays  to  the  society  called  "The  London 
library,"  for  its  use  of  the  said  portion  of  the  said  house,  the  sum  of 
86i.,  as  an  annual  rent.  The  Statistical  Society  pays  to  the  society 
called  "  The  London  Library,"  for  its  exclusive  use  of  the  said  portion 
of  the  said  house,  the  sum  of  150L  as  an  annual  rent.  And  the  said 
Hakluyt  Society  paid  to  the  society  called  "  The  London  Library,"  for 
the  said  use  by  the  said  Hakluyt  Society  of  portions  of  the  said  house 
during  the  time  aforesaid,  the  sum  of  61.  The  said  several  annual  rents, 
making  together  the  sum  of  1862.,  are  wholly  expended  in  defraying  the 
expenses  of  the  said  society  called  "  The  London  Library." 

The  Philological  Society,  The  Statistical  Society,  and  The  Hakluyt 
Society,  are  severally  societies  established  for  purposes  of  literature  and 
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science  exclnsivelyy  Ani  are  nc^,  nor  is  either  of  them,  under  the  autho- 
rity or  eontrol  of,  or,  saye  as  aforesaid,  connected  with,  the  society  catled 
"  The  London  Library." 

Li  the  year  1846,  the  society  called  <<The  London  Library"  sub- 
mitted, in  the  manner  prescribed  by  an  act  passed  in  a  session  of  par- 
liament holden  in  the  6th  and  7th  years  of  the  reign  of  Her  present 
Majesty,  intituled  (<  An  Act  to  exempt  from  county,  borough,  parochial, 
and  other  local  rates,  land  and  buildings  occupied  by  scientific  or  r^,o^Q 
literary  societie8,"(A)  to  the  '^biUTbter-at-law  for  the  time  being  ^ 
appointed  to  certify  the  rules  of  friendly  societies  in  England,  three 
copies  of  a  printed  book,  containing,  along  with  other  matters,  the  laws, 
rules,  and  regulations  for  the  management  of  the  said  society  called 
«« The  London  Library,"  for  the  purpose  of  ascertaining  whether  the 
last-mentioned  society  was  entitled  to  the  benefit  of  the  last-mentioned 
act ;  and  the  said  barrister  afterwards  gave  a  certificate  on  each  of  the 
said  copies,  that  the  last-mentioned  society  was  entitled  to  the  benefit 
of  the  last-mentioned  act,  and  transmitted  one  of  such  copies,  so  certified 
by  him,  to  the  clerk  of  the  peace  of  the  county  of  Middlesex,  who  laid 
the  same  before  the  justices  of  the  said  county,  at  the  general  quarter 
sessions  held  next  after  the  time  when  such  copy  had  been  so  certified 
and  transmitted  as  aforesaid ;  and  the  same  was  then  and  there,  on  the 
17th  of  April,  1846,  allowed  and  confirmed  by  the  said  justices,  and 
filed  by  the  said  clerk  of  the  peace  with  the  rolls  of  the  sessions  of  the 
peace  in  his  custody. 

[A  copy  of  the  last-mentioned  printed  book  was  annexed  to  the  case. 
The  rules  were  to  be  taken  as  part  of  the  case.] 

The  Philological  Society  and  The  Statistical  Society  have,  since  the 
commencement  of  the  year  1851,  obtained  from  the  said  barrister 
certificates  that  they  are  entitled  to  the  benefit  of  the  last-mentioned 
act. 

The  question  for  the  opinion  of  the  court,  is,  whether,  under  tho/cir- 
cumstances  above  set  forth,  the  said  Earl  of  Clarendon,  Earl  of  Devon, 
and  Philip  Pusey,  Esq.,  as  such  occupiers  of  the  said  house  as  aforesaid, 
were  or  were  not,  at  the  thne  of  the  making  of  the  said  rate,  by  virtue 
of  the  last-mentioned  act,  entitled  to  exemption  from  liability  to  be 
assessed  or  rated  to  any  local  rate  within  the  meaning  of  the  last-men- 
tioned act,  in  respect  of  such  occupation  of  the  said  house  as  afore- 
said. 

If  this  court  shall  be  of  opinion  that  the  said  Earl  of  ^Glaren-  r^co^^ 
don.  Earl  of  Devon,  and  Philip  Pusey,  Esq.,  as  such  occupiers  '- 
of  the  said  house  as  aforesaid,  were  so  entitled,  the  decision  of  this  court 
is  to  be  in  favour  of  the  appellants,  and  judgment  of  allowance  of  the 
said  appeal  on  the  ground  of  such  exemption,  and  for  such  costs  as  this 
court  shall  adjudge,  shall  be  entered  at  the  sessions  accordbgly.    But| 

(a)  6  A  7  Vict  e.  8ft. 
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if  the  court  shall  be  of  the  contrary  opinion,  its  decision  is  to  be  in 
favour  of  the  respondents,  and  judgment  for  dismissing  the  appeal,  and 
for  such  costs  as  this  court  shall  adjudge,  and  for  amending  the  said 
rate  by  substituting  the  names  of  the  said  appellants  for  the  words  <«The 
London  Society"  therein,  is  to  be  entered  at  the  sessions  accordingly. 

Channell^  Serjt.  (with  whom  was  D.  Keane\  in  support  of  the  rate. — ^It 
is  conceded  that  the  rate  is  well  made,  unless  it  be  open  to  an  objection 
founded  upon  the  statute  of  6  &  7  Vict.  c.  86,  the  first  section  of  which, 
reciting  that  « it  is  expedient  that  societies  established  exclusively  for 
purposes  of  science,  literature,  or  the  fine  arts,  should  be  exempt  from 
the  charge  of  county,  borough,  parochial,  and  other  local  rates  in  respect 
of  land  and  buildings  occupied  by  them  for  the  transaction  of  their  busi- 
ness, and  for  carrying  into  effect  their  purposes,"  enacts,  that,  <<from 
and  after  the  1st  of  October,  1843,  no  person  or  persons  shall  be  assessed 
or  rated,  or  liable  to  be  assessed  or  rated,  or  liable  to  pay,  to  any  county, 
borough,  parochial,  or  other  local  rates  or  assessments,  in  respect  of  any 
land,  houses,  or  buildings,  or  parts  of  houses  or  buildings,  belonging  to  any 
society  instituted  for  purposes  of  science,  literature,  or  the  fine  arts,  exclu- 
sively, either  as  tenant  or  as  owner,  and  occupied  by  it  for  the  transaction 
of  its  business,  and  for  carrying  into  effect  its  purposes ;  provided  that 
such  society  shall  be  supported  wholly  or  in  part  by  annual  voluntary 
*ft1 91  contributions,  and  shall  not,  and  by  *its  laws  may  not,  make  any 
^  dividend,  gift,  division,  or  bonus  in  money  unto  or  between  any  of 
its  members ;  and  provided  also  that  such  society  shall  obtain  the  certifi- 
cate of  the  barrister-at-law,  or  Lord  Advocate,  as  hereinafter  mentioned." 
The  2d  section  requires  that  three  copies  of  the  rules  of  societies  seek- 
ing such  exemption,  be  submitted  to  the  barrister  appointed  to  certify 
the  rules  of  friendly  societies,  and  that  his  certificate  be  obtained. 

The  society  in  question  is  not  a  society  « instituted  for  purposes  of 
science,  literature,  or  the  fine  arts,  exclusively,"  within  the  meaning  of 
the  statute :  and,  if  it  were,  the  building  in  respect  of  which  the  exemp- 
tion is  claimed,  is  not  so  used  by  them  as  to  entitle  the  society  to  such 
exemption :  and,  at  all  events,  the  exemption  does  not  extend  to  those 
portions  of  the  building  which  are  rented  by  other  societies  that  are  not 
so  certified. 

1.  To  justify  the  exemption,  two  circumstances  must  co-exist, — one, 
that  the  society  is  established  for  the  purposes  mentioned  in  the  act, — the 
other,  that  the  building  shall  be  used  exclusively  for  those  purposes,  and 
shall  be  so  certified  by  the  proper  officer.  [Jebvis,  C.  J. — It  is  the  society 
that  is  certified,  not  the  building.]  The  certificate,  though  a  sine  qud 
wm^  is  not  conclusive.  This  exemption  was  allowed  in  The  Church- 
wardens, &c.,  of  Birmingham  v.  Shaw,  10  Q.  B.  868  (E.  G.  L.  R.  vol. 
59),  in  the  case  of  a  society  somewhat  similar  to  this,  called  «  The  Bir- 
mingham New  Library,"  and  in  The  Queen  v.  The  Overseers  of  Man- 
chester, 20  Law  Journ.,  N.  S.,  M.  C.  118,  4  New  Sess.  Cas.  482,  in  the 
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ease  of  «The  Royal  Manchester  Institution  :*'  but,  in  the  first  case,  the 
point  underwent  very  little  discussion,  and,  in  the  second,  its  authority 
was  not  disputed.  The  Queen  v.  Brandt,  4  New  Ses.  Cas.  494,  20 
Law  Journ«,  N.  S.,  M.  C.  119,  however,  is  expressly  in  point,  and  must 
^govern  this  case.  There,  a  concert  hall,  called  «<  The  Manches-  ^^^^  ^ 
ter  Concert  Hall,"  was  built  by  a  concert  society,  with  borrowed  ^ 
money,  and  vested  in  trustees  to  secure  the  repayment  thereof,  with 
interest,  and,  subject  thereto,  in  trust  for  the  society.  The  society  con- 
sisted of  a  limited  number  of  «  members,"  who  paid  an  annual  subscrip- 
tion of  51.  &.,  and  of  <<  quasi  members,"  who  paid  an  annual  subscrip- 
tion of  2h  12s*  6(2.  The  subscriptions,  after  paying  the  current  expenses 
of  the  institution,  went  to  keep  down  the  interest  on  the  debt,  and  to 
pay  off  the  principal.  Among  the  expenses  were,  the  purchase  of  an 
organ,  of  ornamental  mirrors,  and  of  other  furniture  of  a  very  luxurious 
description*  The  building  was  used  for  the  giving  of  concerts  to  the 
subscribers  and  parties  admitted  by  tickets  issued  to  the  subscribers. 
The  concerts  are  divided  into  «<  dress  concerts"  and  «  undress  concerts," 
which  are  respectively  subject  to  various  regulations,  particularly  de- 
fining the  class  of  ladies  and  gentlemen  to  whom  the  tickets  shall  be 
transferable,  and  the  privileges  of  the  quasi  subscribers.  Most  of  the 
vocal  and  instrumental  performers  are  paid  out  of  the  funds  of  the  soci- 
ety, while  some  of  the  members  perform  gratuitously.  It  was  held,  that 
the  society  was  not  exempt  from  liability  to  be  rated,  within  the  6  &  7 
Yict.  c.  86,  as  a  society  instituted  exclusively  for  the  purposes  of  science 
and  the  fine  arts ;  the  primary  object  of  the  institution  being  the  amuse- 
ment of  the  members,  and  not  the  advancement  of  the  art  of  music«  So, 
here,  though  the  books  kept  by  the  society  are  calculated  for  the  advance- 
ment of  science,  still  the  primary  object  is  the  instruction  and  amuse- 
ment of  the  members,  [Talfoubd,  J.— The  question  is,  whether  the 
statute  applies  to  a  joint-stock  circulating  library.] 

2.  Has  the  society  so  used  or  occupied  the  building  as  to  entitle  it  to 
the  exemption  claimed?  In  The  *Queen  v.  Jones,  8  Q.  B.  719,  rn.o-iA 
(E.  G.  L.  R.  vol.  65),  an  unsuccessful  attempt  was  made  to  bring  '- 
the  Religious  Tract  Society  within  the  exemption.  [Talfoubd,  J. — 
The  court  in  effect  held,  in  that  case,  that  theology  was  not  literature.] 
In  The  Queen  v.  Pocock,  8  Q.  B.  729  (E.  C.  L.  R.  vol.  55),  it  was  sought 
to  exempt  the  British  and  Foreign  School  Society ;  but  the  court  held 
that  it  did  not  come  within  the  meaning  of  the  statute.  The  question 
again  arose  in  the  case  of  The  Queen  v.  The  Baptist  Missionary  Society, 
10  Q.  B.  884  (E.  C.  L.  R.  vol.  59).  There,  the  society  were  assessed  to 
a  paving-rate,  made  under  the  metropolitan  paving-act,  57  0.  8,  c.  xxix., 
as  occupiers  of  a  house  and  premises,  the  property  of  the  society.  The 
society  is  founded  with  the  object  of  sending  out  missionaries  for  the  con- 
version of  the  heathen.  It  is  chiefly  supported  by  voluntary  contributions, 
and  in  part  by  the  interest  of  a  fund ;  and  no  member  derives  any  private 
advantage  from  hid  connexion  with  it.    The  premises  comprise  varioui 
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apartments,  the  whole  of  which  are  required  for  the  pnrpesee  of  the  soei- 
etj,  bat  which  are  at  times  used  by  other  eocieties  of  the  same  nature,  who, 
in  return,  contribute  a  part  of  the  expense  of  the  ligliting,  warming,  and 
cleansing  of  the  premises ;  but  the  sum  so  eontributed  does  not  exceed  the 
expense  incurred  in  consequence  of  their  use  of  the  premises.  The 
society  prints  reports  and  periodicals,  which  are  stored  on  the  premises, 
and  occasionally  sold  there,  but  at  less  than  their  prime  cost;  the  pro- 
ceeds of  such  sales  being  carried  to  the  credit  of  the  society.  It  was 
held  that  the  rate  was  good,  for  that  there  was,  under  the  circumstances, 
a  beneficial  occupation  by  the  society.  Lord  Denman,  in  delivering 
the  judgment  of  the  court,  there  says:  <<The  case  finds  that  other 
societies  occupy  portions  of  the  premises  from  time  to  time,  and  that 
*R1  ^1  *^^^^  occupation  or  use  is  not  afforded  to  them  gratuitously,  but, 
^  that,  in  return  for  it,  they,  by  contributions  among  themselves, 
in  certain  proportions,  pay  for  the  lighting,  firing,  and  cleansing  the 
premises.  It  is  stated,  indeed,  that  this  payment  is  no  more  than  is 
expended  on  these  objects ;  that  is,  that  the  appellants  make  no  profit 
by  it :  But  there  is  nothing  more  clear  than  that  that  circumstance  is 
immaterial :  if  there  be  substantially  a  rent  or  return  of  a  beneficial 
nature  for  the  use  of  the  premises,  it  is  enough.  Nor  is  it  material  that 
these  societies  are  of  themselves  of  a  religious  and  charitable  character : 
if  such  bodies  occupy  premises  as  lessees  rendering  rent,  they  are 
clearly  rateable  for  such  occupation."  In  Purvis  v.  Traill,  8  Exch. 
344,t  3  New  Bess.  Gas.  459, 18  Law  Joum.  N.  S.,  M.  C.  57,  it  was  held, 
that  a  society  ("  The  Greenwich  Society  for  the  Acquisition  and  Difiu- 
sion  of  Useful  Knowledge")  instituted  for  purposes  of  science,  literature, 
or  the  fine  arts,  is  not  exempt  from  rates,  under  this  act,  unless  their 
premises  are  occupied  solely  for  these  purposes ;  and  therefore,  where 
such  a  society  let  their  premises  for  other  purposes,  they  were  held  liable 
to  be  rated,  although  the  funds  were  applied  to  the  objects  of  the  institu- 
tion. And  Parke,  B.,  said:  "Upon  the  true  construction  of  this 
statute,  there  can  be  no  exemption,  if  the  society  occupy  for  a  purpose 
foreign  to  its  original  institution.*'  [Williams,  J. — Suppose  the  society 
occupied  the  premises  exclusively  for  the  purpose  of  the  fine  arts  during 
one  half  of  the  year,  and  for  literature  during  the  other  half,  would  they 
be  exempt  ?]     Clearly  not. 

Crowder  (with  whom  was  Parry\  contrd.. — It  is  impossible  fairly  to 
distinguish  this  case  from  The  Churchwardens,  &c.,  of  Birmingham  v. 
Shaw,  10  Q.  B.  868  (E.  C.  L.  R.  vol.  59).  There,  a  *society 
called  "The  Birmingham  New  Library,"  was  instituted  for  the 
purpose  of  taking  in  books  and  periodicals,  to  be  read  by  any  person 
choosing  to  become  a  subscriber ;  every  subscriber  to  pay  two  guineas 
on  becoming  a  member,  and  20«.  in  advance  annually,  and  to  have  the 
power  of  transferring  his  property  in  the  library  to  any  person  who 
should  submit  to  the  la\?8  of  the  society;  no  dividend,  gift,  division,  or 
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bonus  in  money  to  be  made  to  or  between  anj  of  tbe  members :  and  it 
was  held,  that,  to  constitute  a  society  supported  by  voluntary  contribu- 
tions, within  the  6  &;  7  Vict.  c.  86,  it  was  necessary  that  the  con- 
tributions should  produce  no  kind  of  return  to  the  contributors ;  and 
that  neither  the  right  given  to  every  subscriber  of  transferring  hb  share, 
nor  the  contingency,  that,  whenever  the  society  might  dissolve  itself, 
there  would  ensue  a  division  of  its  property  among  the  members,  made 
the  society  other  than  a  society  within  sect.  1,  vis.  a  society  which 
«  shall  not,  and  by  its  laws  may  not,  make  any  dividend,  gift,  division, 
or  bonus  in  money  unto  or  between  any  of  its  members  ;"  and  that  the 
occupier  of  buildings  used  for  the  purposes  of  the  society,  was,  under 
the  above  statute,  exempt  from  poor-rate.  That  was  acted  upon  in  The 
Queen  v.  The  Overseers  of  Manchester,  4  New  Sess.  Cas.  482,  20  Law 
Journ.,  N.  S.,  M.  G.  113.  The  court  must  be  prepared  to  overturn 
those  two  cases,  if  they  hold  this  society  not  to  be  entitled  to  the  benefit 
of  the  statute.  [Jeryis,  C.  J. — My  brother  Ohannell  says  that  those 
cases  are  overruled,  or  at  least  materially  qualified,  by  the  subsequent  case 
of  The  Queen  v.  Brandt,  4  New  Sess.  Cas,  494,  20  Law  Journ.,  N.  S., 
M.  C.  119.]  It  clearly  was  not  the  intention  of  the  court,  in  the  last- 
mentioned  case,  in  any  degree  to  impugn  the  authority  of  the  former 
cases.  On  the  contrary.  Lord  Campbbll  expressly  distinguishes  them. 
*«  We  look  upon  this  institution,"  he  says,(a)  "as  totally  differ-  r+o-i^ 
ent  from  <  The  Birmingham  Library,'  or  <  The  Manchester  Insti-  '■ 
tution,'  where  the  members,  not  with  a  view  to  their  own  gratification, 
but  to  the  good  of  others,  by  cultivating- in  them  a  taste  for  literature, 
science,  and  the  fine  arts,  subscribed  money,  and  contributed  their  per- 
sonal trouble,  and  may,  therefore,  be  fairly  supposed  to  be  objects  of 
the  special  favour  of  the  legislature,  at  the  cost  of  their  fellow  parish- 
ioners." 

It  is  said  that  the  society  loses  the  benefit  of  the  statutory  exemp- 
tion, because  the  whole  of  the  premises  are  not  devoted  to  its  purposes. 
But  the  case  finds  that  the  other  societies  by  whom  portions  of  the 
building  in  St.  James's  Square  are  occupied,  are  scientific  societies 
within  the  purview  of  the  statute.  [Cbesswell,  J. — But  not  certified 
at  the  time  the  rate  in  question  was  made.  They,  therefore,  could  not 
claim  the  exemption.]  The  occupation  by  them  is  an  occupation  by 
"The  London  Library."  At  all  events,  the  rate  should  be  amended, 
so  as  to  give  the  appellants  the  benefit  of  the  exemption  as  to  so  much 
of  the  house  as  is  occupied  exclusively  for  their  purposes. 

Channellf  Serjt,  in  reply,  was  stopped  by  the  court. 

Jeryis,  C.  J. — In  dismissing  this  appeal,  I  adopt  the  language  of 
Lord  Campbell,  in  The  Queen  v.  Brandt,  4  New  Sess.  Cas.  500,  and 
« trust  that  this  society  may  long  flourish,  paying  its  rates."  The  ease, 
as  it  seems  to  me,  is  precluded  by  the  authorities.    The  first  question 

(a)  4  Now  SeM.  Cm.  600. 
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to  be  considered,  is,  whether  <<  The  London  Library"  is  a  society  estab- 
lished exclusively  for  purposes  of  science,  literature,  or  the  fine  arts, 
within  the  5  &  6  Vict.  c.  86.  Whatever  we  might  have  been  inclined 
1^81 81  ^  ^^^^^9  ^ftd  the  question  now  for  *the  first  time  arisen,  it  seems 

^  to  me  that  we  are  conclusively  bound  by  the  decision  of  the 
Queen's  Bench  in  The  Churchwardens,  &;c*,  of  Birmingham  v.  Shaw,  re- 
cognised and  confirmed  by  The  Queen  v.  The  Overseers  of  Manchester, 
where  it  was  held,  that  a  society  like  this,  supported  by  the  annual  sub- 
scriptions and  voluntary  contributions  of  its  members,  is  within  the 
statute.  It  is  better  to  adhere  to  decided  cases,  than  to  speculate  as  to 
the  meaning  of  an  act  of  parliament.  The  second  point  in  the'case,  is 
met  by  an  express  authority.  The  Philological  Society  and  The  Statis- 
tical Society  not  having  been  certified  under  the  statute  at  the  time  the 
assessment  was  made,  the  case  is  brought  precisely  within  Purvis  v. 
Traill,  where  Parke,  B.,  says — «« Suppose  the  society  converted  two- 
thirds  of  their  premises  into  butchers'  and  bakers'  shops,  would  they 
not  be  liable  to  be  rated,  notwithstanding  they  expended  the  profits  in 
the  purchase  of  globes  and  astronomical  instruments?  The  section 
must  mean  occupied  exclusively  for  the  purposes  of  the  society.  Here, 
the  society  occupy  partly  for  one  purpose,  and  partly  for  another." 
We  are,  therefore,  met  by  authority  upon  both  points ;  and  it  would  be 
enough  to  stop  there.  But,  in  answer  to  the  suggestion  that  the  rate 
may  be  amended,  I  would  observe  that  we  are  not  entitled  to  look  at 
the  objects  of  the  under-tenants.  The  house  is  let  to  The  London  Li- 
brary. The  act  of  parliament  exempts  them  from  rates,  if  they  occupy 
the  premises  for  the  transaction  of  their  business,  and  for  carrying  into 
effect  the  purposes  of  the  society,  that  is,  of  the  society  which  would 
otherwise  have  been  liable  as  occupying  tenants.  If  they  receive  rent 
for  any  portion  of  the  premises,  they  are  not  within  the  protection  of 
the  act.  For  these  reasons,  I  am  of  opinion  that  the  rei^ondents  are 
entitled  to  judgment. 
n^c^H^ry      *Crbssw£LL,  J. — ^I  also  think  that  the  respondents  are  entitled 

^  to  judgment.  It  is  decided  that  a  society  such  as  upon  the  state- 
ment submitted  to  us  this  appears  to  be,  is  within  the  meaning  of  the 
statute,  a  society  instituted  for  the  exclusive  purposes  of  science,  litera- 
ture, or  the  fine  arts,  supported  wholly  or  in  part  by  annual  voluntary 
contributions.  But  it  appears  that  this  society  is  in  possession  of  a 
house,  certain  parts  of  which  are  not  occupied  by  it  for  the  transaction 
of  its  business  and  for  carrying  into  effect  its  purposes,  but  are  let  to 
others  at  certain  rents.  It  may  be  that  those  others  are  societies  of  the 
description  contemplated  by  the  statute ;  but  the  purposes  of  those  so- 
cieties are  not  the  purposes  of  the  society  in  question. 

Williams,  J. — I  am  of  the  same  opinion.  The  appellants  claim  ex- 
emption from  rates  on  the  ground  that  they  are  a  society  instituted  for 
purposes  of  science,  literature,  or  the  fine  arts  exclusivelyi  within  the 
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meaning  of  the  statute,  and  that  they  occupy  the  premises  in  question 
for  the  transaction  of  the  business  of  the  society,  and  for  carrying  into 
.  effect  its  purposes.  Assuming  that  the  society  is  within  the  statute,  the 
question  is  whether  the  premises  are  occupied  by  it  so  as  to  entitle  the 
appellants  to  the  exemption.  Upon  the  facts,  I  think  it  is  quite  clear 
that  the  society  does  not  occupy  the  premises  soleli/  for  the  transaction 
of  its  business  and  for  carrying  into  effect  its  purposes.  If  any  au- 
thority were  needed,  the  case  of  Purvis  v.  Traill  is  completely  in  point. 
If  an  exemption  could  be  claimed  under  such  circumstances  as  these,  a 
society  of  this  sort  might  take  any  premises,  however  large,  and  under- 
let what  they  could  not  use,  upon  more  advantageous  terms,  by  reason 
of  the  supposed  exemption  of  their  undertenants  from  rates.  That 
never  could  have  been  contemplated  by  the  statute. 

♦Talfourd,  J. — ^Whatever  might  have  been  my  opinion  had  the  ri^on(i 
matter  been  res  integra,  I  feel  bound  by  the  authority  of  The  '- 
Churchwardens,  &c.,  of  Birmingham  v.  Shaw,  and  The  Queen  t;.  The 
Overseers  of  Manchester,  which  are  decisive  to  show  that  this  society 
fulfils  the  first  condition  upon  which  the  right  to  exemption  from  rates 
depends.  But  I  think  it  clearly  fails  as  to  the  second.  The  Queen  v. 
Brandt  and  Purvis  t;.  Traill  are  decisive  upon  that  point. 

Channell  prayed  judgment  for  costs.  [Jervis,  C.  J. — ^What  has  been 
the  practice  of  the  other  courts  as  to  costs?]  In  the  case  of  The 
Churchwardens  of  the  Holy  Trinity,  Exeter,  v.  Ide,  16  Law  Times,  868, 
costs  were  given. 

Parrtfy  control. — There  cannot  be  said  to  be  any  practice  upon  the 
subject :  the  statute  under  which  the  case  is  stated,  is  the  12  k  18  Vict. 
c.  45,  8.  11,  which  enacts,  "  that,  at  any  time  after  notice  given  of  any 
appeal  to  any  court  of  general  or  quarter  sessions  of  the  peace,  against 
any  judgment,  order,  ratCy  or  other  matter  (except  an  order  in  bastardy, 
or  a  proceeding  under  or  by  virtue  of  any  of  the  statutes  relating  to  Her 
Majesty's  revenue  of  excise  or  customs,  stamps,  taxes,  or  post-office),  for 
which  the  remedy  is  by  such  appeal,  it  shall  be  lawful  for  the  parties, 
by  consent,  and  by  order  of  any  judge  of  one  of  the  superior  courts  of 
common  law  at  Westminster,  to  state  the  facts  of  the  case  in  the  form 
of  a  special  case  for  the  opinion  of  such  superior  court,  and  to  agree 
that  a  judgment  in  conformity  with  the  decision  of  such  court,  and  for 
such  costs  as  such  court  shall  adjudge,  may  be  entered,  on  motion  by 
either  party,  at  the  sessions  next  or  next  but  one  after  such  decision 
shall  have  been  given ;  and  such"^  judgment  shall  and  may  be  en-  rn^osyt 
tered  accordingly,  and  shall  be  of  the  same  effect  in  all  respects  ^ 
as  if  the  same  had  been  given  by  the  court  of  general  or  quarter  ses- 
sions upon  an  appeal  duly  entered  and  continued."  If  this  had  been 
an  appeal  at  sessions,  there  would  have  been  no  costs. 

Channellj  Serjt,  stated  that  he  had  been  informed  that  the  costs 
allowed  in  the  case  referred  to  were  taxed  as  between  party  and  party. 

2X* 
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jE&vjSy  C.  J. — The  officer  will  inquire  aa  to  the  practice  of  the  other 
cottrtSy  and  draw  up  the  rule  accordingly,  and  also  to  amend  the  rate. 
The  rule  was  afterwards  drawn  up  dismissing  the  appeal,  with 
costs,  to  be  paid  by  the  appellants  as  between  party  and 
party. 


DAVIS  V.  BUBRELL  and  LANE.    Apra  IT. 

Wbore  a  leaiM  eoyenants  to  pay  rates  and  taxes,  no  demand  is  neoeasary,  to  oonvtitiite  a  breach, 
80  as  to  entitle  the  lessor  to  avail  himself  of  the  proviso  for  re-entry. 

Trbspass  for  an  assault  and  false  imprisonment. 

Pleas, — ^first,  not  guilty  "  by  statute," — secondly,  that  the  defendant 
Burrell,  at  the  said  time  when,  &;c.,  was  lawfully  possessed  of  the  pre- 
mises in  which,  &c.,  and,  being  so  lawfully  possessed,  the  plaintiff,  with 
divers  other  persons,  were  committing  a  breach  of  the  peace,  and  endea- 
vouring to  beat  in  and  break  the  doors  of  the  said  premises,  and  to 
effect  a  forcible  entry  therein ;  and  that  thereupon  the  defendants,  to 
prevent  the  plaintiff's  further  proceeding  in  that  breach  of  the  peace, 
then  gave  the  plaintiff  into  custody,  as  they  lawfully  might  for  the  cause 
«o9n  aforesaid, — thirdly,  that  the  defendant  *Burrell  was  lawfully  po%- 
^-^  sessed  of  and  in  a  certain  part  of  a  certain  yard,  and  certain 
stables  adjoining  thereto,  and  that  the  plaintiff  entered  the  yard,  with 
other  persons,  and  made  a  great  noise  and  disturbance,  and  used  violent 
and  threatening  language,  and  disturbed  the  defendant  Burrell  in  the 
peaceable  possession  of  the  said  yard,  in  breach  of  the  peace,  &c.,  and 
that  thereupon  the  defendants,  in  order  to  preserve  the  peace,  gave  the 
plaintiff  in  charge  to  a  police-constable,  as  they  lawfully  might,  &c. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  de  injurid  to 
the  other  two. 

The  cause  was  tried  before  Jeryis,  C.  J.,  at  the  sittings  at  Westmin- 
ster, after  the  last  term.  The  facts  that  appeared  in  evidence  were 
as  follows : — The  plaintiff  had  been  tenant  to  the  defendant  Burrell  of 
a  public-house,  yard,  stables,  and  coach-house,  in  Catherine  Wheel  Yard, 
Great  Windmill  Street,  under  a  demise  for  twenty-five  years  from  the 
25th  of  December,  1842,  at  the  yearly  rent  of  1752.,  payable  quarterly, 
originally  made  to  one  Smith,  who  had  assigned  his  interest  in  the  pre- 
mises to  Burrell.  The  lease  contained  the  usual  covenants  on  the  part 
of  the  lessee  and  his  assigns,  to  repair  and  paint,  and  to  pay  rent,  rates, 
and  taxes,  and  also  a  covenant  to  yield  up  the  fixtures  to  the  lessor  at 
the  expiration  of  the  lease,  with  a  proviso  for  re-entry  for  breach  of 
any  of  the  covenants.  On  the  25th  of  April  last,  Burrell,  during  the 
temporary  absence  of  the  plaintiff's  servant,  who  had  charge  of  the 
premises,  re-entered  under  the  proviso,  for  alleged  breaches  of  covenant| 
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in  omitting  to  repair  and  pmirt,  removing  fixtures,  and  not  paying  rates, 
and  put  padlocks  on  the  gate»  and  oater  door.  The  plaintiff  thereupoa 
came  to  the  premises  accompanied  by  several  men,  and  attempted  to 
force  their  way  in;  whereupon  the  defendants  gave  the  plaintiff  in 
charge  to  a  police-constable  who  was  present  when  the  attempt  was 
being  made,  and  who  carried  him  to  the  police-station,  *where  r^cooo 
he  was  charged  by  the  defendants  with  «<  wilfully  breaking  off  '- 
some  locks  from  some  doors  ia  Catherine  Wheel  Yard,  Great  Windmill 
Street/' 

The  justification,  so  far  as  related  to  the  non-repair,  removal  of  fix- 
tures, and  non-payment  of  rent,  failed ;  but  it  was  proved,  on  the  part, 
of  the  defendants,  that,  at  the  time  the  defendant  Burrell  re-entwed, 
two  poor-rates  were  payable  in  respect  of  the  premises,  though  thera 
was  no  evidence  of  their  having  been  demanded  of  the  plaintiff. 

It  was  thereupon  contended,  on  behalf  of  the  defendants,  that,  Bur- 
rell being  lawfully  in  possession,  the  defendants  were  juadfied,  under 
the  circumstances,  in  giving  the  plaintiff  into  custody,  by  the  metropo- 
litan police  act,  2  &  8  Vict.  c.  47,  s.  54,  div.  10,  and  s.  66.(a) 

In  leaving  the  case  to  the  jury,  the  chief  justice  said,  that  break-  r^^oaA 
ing  locks  or  breaking  the  peace  in  the  presence  '^of  the  constable,  ^ 
would  authorize  the  latter  to  take  the  plaintiff;  but  that  here  the  con- 
stable did  not  seem  to  have  acted  of  his  own  authority,  but  under  the 
direction  of  the  defendants,  and  therefore  the  question  would  be  whe- 
ther or  not  Burrell  was  lawfully  in  possession.  <«  Then,"  said  his  lord- 
ship, <<  was  Burrell  in  possession  7  The  defendant's  counsel  says  there 
are  three  ways  in  which  he  may  have  been  so  under  the  proviso  for 
re-entry, — ^for  non-repair, — ^for  non-payment  of  rates, — and  for  not 
painting.  The  plaintiff  has  covenanted  to  yield  up  the  fixtures  to  the 
defendant  Burrell  at  the  end  of  his  lease,  and  he  has  removed  some ; 
>ut  the  Court  of  Common  Pleas  has  held  that  such  removal  gives  no 
ight  of  re-entry,  for,  they  may  be  restored  before  the  expiration  of  the 
term ;  and  I  shall  hold  so :  but  fixtures  may  he  so  carelessly  and  improperly 
removed  as  to  amount  to  a  breach  of  the  covenant  to  repair.    If  you 

(a)  The  54th  section  enacts  "  thnt  every  person  sbaU  be  liable  to  a  penalty  not  more  than  40«., 
ho,  within  the  limits  of  the  metropolitan  police  dlstriet,  shall,  in  any  thoroughfkre  or  publie 
plaee,  oommit  any  of  the  foUowing  offmceiy  that  is  to  say,"  (amongst  others)  DiT.  10,  ^Syeiy 
person  who,  withoat  the  consent  of  the  owner  or  occupier,  shall  sffix  any  posting  bill  or  other  paper 
against  or  npon  any  building,  wall,  fence,  or  pale,  or  write  npon,  soil,  deface,  or  mark  any  snch 
bttildingt  wiu,  fence,  or  pale»  with  ohalk  or  painty  or  ia  any  other  way  whatsoerer,  or  wilfitiljf 
break,  tUttroy,  or  damage  any  paH  of  any  niek  building,  wall,  fence,  or  pale,  or  any  fixtore  or 
appendage  thereunto,  or  any  tree,  shrub,  or  seat,  in  any  public  walk,  park,  or  garden," — "  And 
it  shall  be  lawM  for  any  oonstaUe  belonging  to  the  metropolitan  poUoe  foree  to  take  into  onstody, 
without  warrant,  any.  person  who  sbaU  oommit  any  snoh  oSenoe  within  liew  of  any  snob  conalableb" 
And  s.  66  enacts  "that  any  person  found  committing  any  oiTence  punishable  either  upon 
indictment  'tr  as  a  misdemeanor  upon  summary  conviction,  by  virtae  of  this  act,  may  be  taken 
into  custody,  without  a  warranty  by  any  oonstable,  or  may  be  apprehended  by  the  owner  of  the 
property  on  or  with  respect  to  which  the  offence  shall  be  committed,  or  by  his  serrant  or  any  person 
authorised  by  him,  and  n|py  be  detained  until  he  can  be  delivered  into  the  onstody  of  a  constable, 
to  be  d0alt  with  aooordinf  to  Uw." 
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find  want  of  repair^  the  defendant  bad  a  right  to  enter ;  he  would  then 
be  lawfully  in  possession ;  and  in  that  case  I  shall  direct  a  verdict  for 
the  defendants  on  the  general  issue,  under  the  2  &  3  Yict.  e.  47.  So^ 
if  you  find  that  the  rates  were  in  arrear.  As  to  the  second  plea,  the 
question  is,  was  the  plainti£F  on  the  premises  making  a  noise  and  dis- 
turbance. As  to  the  painting,  it  is  not  in  my  opinion  a  continuing 
covenant ;  but  it  is  better  to  have  your  opinion  upon  it." 

The  jury  found  that  the  premises  were  sufficiently  repaired  and 
painted ;  but  that  the  rates  were  in  arrear,  and  that  the  plaintiff  was 
there  creating  noise  and  disturbance ;  and  they  assessed  the  damages 
contingently  at  SI. 

The  chief  justice  then  said, — <<  I  think,  that,  as  the  rates  were  in 
arrear,  the  defendant  Burrell  was  entitled  to  enter,  that  he  was  there- 
fore properly  in  possession,  and  entitled  to  a  notice  of  action.  The 
verdict  must  be  entered  for  the  defendants  on  the  general  issue." 

*Prentiee  now  moved  to  enter  a  verdict  for  the  plaintiff  with 
5^  damages,  or  for  a  new  trial,  on  the  ground  of  misdirection. — 
There  was  no  proof  that  the  rates  had  been  demanded ;  and,  until  demand 
and  refusal,  there  could  be  no  breach  of  covenant.  In  Hurrell  v.  Wink, 
2  J.  B.  Moore,  417  (E.  C.  L.  R.  vol.  4),  8  Taunt.  869  (E.  C.  L.  R.  vol. 
4),  in  replevin  for  taking  the  plaintiff's  goods,  the  defendant  avowed,  as 
overseer  of  the  poor,  under  the  48  Eliz.  c.  6,  by  virtue  of  a  warrant  of 
distress  for  104Z.  17».,  due  for  several  rates,  one  of  which  had  been 
quashed  on  the  ground  that  the  plaintiff  was  not  an  occupier  within  the 
parish  where  he  was  rated ;  and  it  was  held,  that,  as  one  of  the  rates 
was  quashed,  the  warrant  was  void,  and  that  the  precise  sum  due  for 
poor-rates  should  have  been  demanded  from  the  plaintiff  previously  to 
the  issuing  of  such  warrant.  [Crbsswbll,  J. — ^All  that  that  case 
decides,  is,  that  there  must  be  a  demand  of  the  precise  sum  due,  before 
the  rate  is  distrained  for.  Jbrvis,  C.  J. — How  can  the  omission  of  the 
collector  prejudice  the  landlord?]  There  could  be  no  default  until 
demand.  [Jbrvis,  G.  J. — The  rate  was  due  and  payable  when  it  was 
published  at  the  church.  Crbsswbll,  J. — A  demand  is  only  necessary, 
to  justify  a  distress.]  Burrell's  possession  was  not  obtained  in  a  lawful 
manner.  In  Newton  v.  Harland,  1  M.  &  G.  644  (E.  C.  L.  R.  vol,  89), 
1  Scott,  N.  R.  474,  it  was  held,  that,  where  a  tenant  remains  in  apart- 
ments after  the  expiration  of  his  term,  the  landlord  is  not  justified  in 
forcibly  asserting  his  right  to  the  possession,  by  expelling  him.  [Crbss- 
wbll, J. — The  doctrine  of  that  case  has  been  very  much  questioned.] 

Jbrvis,  C.  J. — The  question  resolves  itself  into  one  of  fact.  If  the 
rates  were  due,  and  were  not  paid,  the  defendant  Burrell  was  lawfully 
in  possession  of  the  premises  at  the  time  the  plaintiff  made  the  forcible 
*82f>1  ^^^™P^  *^^  S^^  ^°'  When  a  rate  is  duly  made  and  published,  it 
•^  is  the  duty  of  the  parties  assessed  to  seek  out^he  collector  and 
to  pay  it.     Here,  the  plaintiff  has  entered  into  a  covenant  to  pay  rates, 
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and  he  has  broken  that  covenant.  The  statute  48  Eliz.  c.  6,  requires  a 
personal  demand  before  the  rate  can  be  distrained  for.  That  shows 
that  a  demand  would  otherwise  be  unnecessary.  I  am  of  opinion  that 
there  should  be  no  rule. 

Orbsswhll,  J. — I  am  entirely  of  the  same  opinion. 

Williams,  J. — ^The  plaintiff  was  bound  by  his  covenant  to  pay  the 
rates.     There  was  no  necessity  for  a  personal  demand. 

Talfourd,  J. — There  was  an  absolute  covenant  to  pay  all  rates  and 
taxes ;  not  conditional  upon  their  being  lawfully  demanded.  There 
was  a  clear  breach,  and  consequently  the  lessor  had  a  right  to  re-enter. 

Bule  refused* 


♦BOOTH  V.  CLIVE.    April  24.  [*827 

Tbe  138ih  Motion  of  the  oonnty-coiirts  aot»  9  A  10  Viet.  a.  96,  enaets,  tliat»  in  Actions  and  proae- 
eutioDS  to  be  oommenoed  against  any  person  for  anything  done  in  punuanee  of  the  act,  notice 
in  writing  of  snch  action,  and  of  the  cause  thereof,  shall  be  given  to  the  defendant  one 
ealendar  month  at  least  before  the  commeneement  of  the  action. 

In  case  against  a  jndge  of  a  coonty-ooort  for  making  an  order  for  committing  the  plaintiff  to  gaol 
for  disobedience  of  an  order  for  payment  of  certain  instalments,  after  dne  service  npon  him 
of  a  writ  of  prohibition,  the  jury  were  told,  that,  if  the  defendant  acted  under  t^hondjide  belief 
that  his  duty  as  judge  of  the  oounty-oonrt  rendered  it  incumbent  on  him  to  do  so  notwithstand- 
ing the  prohibition,  the  act  must  be  considered  as  done  in  pursuance  of  the  eonnty-court  acty 
and  he  was  entitled  to  notioe  of  action : — ^Held,  no  misdirection. 

Whero,  in  such  a  case,  the  Judge,  in  the  presence  of  the  counsel,  directs  a  verdict  for  the  defend- 
ant, but  at  the  same  time  tells  the  jury  to  assess  damages  for  the  plaintiff  contingently,  and 
the  counsel  do  not  object, — ^it  is  not  competent  to  the  plaintiff  afterwards  to  move  for  a  new 
trial  on  the  ground  of  misdirection :  he  can  only  move  to  enter  a  verdict  for  the  damages  so 
contingently  assessed. 

This  was  an  action  upon  the  case  against  the  judge  of  the  Southwark 
County-Court  of  Surrey,  for  maliciously  issuing  an  order  for  the  imprison* 
ment  of  the  plaintiff,  after  service  of  a  writ  of  prohibition. 

The  second  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  committing  of  the  grievance  thereinafter  mentioned,  the  de- 
fendant was  the  jndge  of  an  inferior  court  of  record,  to  wit,  the  South- 
wark County-Court  of  Surrey,  in  which  court  a  judgment  had  been 
recovered  against  the  now  plaintiff,  in  a  cause  wherein  one  W.  6.  Sill 
was  plaintiff,  and  the  now  plaintiff  was  defendant ;  that,  before  and  at 
the  time  of  the  committing  of  the  said  grievance,  to  wit,  on  the  26th  of 
February,  1850,  a  writ  of  prohibition  had  been  duly  issued  out  of 
Chancery,  prohibiting  the  judge  of  the  said  court,  and  also  the  clerk 
and  high-bailiff  and  officers  thereof,  from  proceeding  or  carrying  into 
execution,  or  in  any  wise  giving  effect  to,  or  proceeding  upon,  the  said 
judgment, — which  said  writ  the  plaintiff,  to  wit,  on  the  said  26th  of 
February,  1850,  caused  to  be  made  known  to  the  defendant  as  judge  of 
the  said  county-court,  and  "^then  caused  a  copy  thereof  to  be  left 
with  the  defendant ;  and  it  then  became  the  duty  of  the  defend- 
VOL.  X.— 66  2x2 


[*828 


BOOTH  V.  CLIVB.    B,  T.  1861. 


ant,  as  such  judge,  to  refrain  from  prooeeding  or  carrying  into  execution, 
or  in  any  wise  giving  effect  to  or  proceeding  apon  the  said  judgment, 
accordii^  to  the  tenor  and  effect  of  the  said  writ;  jet  the  defendant, 
not  regarding  his  duty  in  that  hehalf,  and  intending  to  injure  the  plain- 
tiff, did  not  refrain  from  proceeding  upon  the  said  judgment,  but,  on  the 
contrary,  malicionsly,  and  without  reasonable  and  probable  cause,  made 
an  order  founded  upon  the  said  judgment,  that  the  plaintiff  should  be 
committed  for  one  month  to  Horsemonger  Lane  Gaol,  for  neglecting  to 
pay  22.  alleged  to  be  due  and  payable  by  the  now  plaintiff  for  and  ia 
respect  of  two  instalments  of  the  said  debt  and  costs  recovered  by  tbe 
said  judgment.  The  count  then  proceeded  to  aver  special  damage  re- 
sulting to  the  plaintiff  from  such  imprisonment. 

The  defendant  pleaded, — ^first,  not  guilty, — secondly,  that  the  griev- 
ances in  the  declaration  mentioned  were  committed  by  the  defendant 
after  the  passing  of  the  statute  9  &  10  Vict.  c.  95,  and  were,  and  each 
of  them  was,  done  in  pursuance  of  the  said  act,  and  by  the  defendant 
acting  in  execution  of  the  said  act,  and  that  no  notice  in  writing  of  the 
action,  and  of  the  cause  thereof,  was  given  to  the  defendant  one  calendar 
month  before  the  commencement  of  the  suit,  pursuant  to  the  said  statute, 
— verification.(a) 

The  plaintiff  replied  to  the  second  pjea,  that  the  grievances  in  the 
declaration  mentioned  were  not,  nor  was  either  of  them,  done  in  pursu- 
ance of  the  said  act     Issue  thereon. 

The  cause  was  tried  before  Jbryis,  G.  J.,  at  the  sittings  at  Westmin- 
ster after  last  Hilary  term.  It  appeared  that  an  order  had  been  duly 
*8291  °^^  ^^  ^^  defendant,  as  judge  '^'of  the  Southwark  County-Court, 
^  for  payment  by  Booth,  by  instalments,  of  a  debt  and  costs  re- 
covered against  him  in  that  court  by  one  Sill.  Booth  afterwards  ob- 
tained his  discharge  under  the  insolvent  debtors'  act  as  to  the  debts 
mentioned  in  his  schedule,  including  Sill's  judgment.  The  order  of 
abjudication  was  produced  before  the  judge,  but  he  declined  to  give  effect 
to  it,  and  made  an  order  committing  the  now  plaintiff  to  Hcmemonger 
Lane  Ghiol  for  one  month,  for  non-payment,  of  two  instalments  of  11* 
eaeh. 

Boodi  afterwards  obtained  a  writ  of  prohibition  QUt  of  the  petty-bag 
office,  which  was  duly  served  upon  the  judge,  but  he  refused  to  obey  it, 
and  Booth  was  accordingly  arrested  under  the  order^  and  committed  to 
prison. 

No  notice  of  action  had  been  given  to  the  defendant,,  purauant  to  the 
9  &  10  Vict.  c.  95,  s.  18& 

The  lord  chief  justice  told  the  jury,  that^  if  the  defendant,  in  making 
the  order,  acted  under  the  bond  fide  belief  that  his  duty  as  judge  of  the 
county-court  rendered  it  incumbent  on  him  to  do  so  notwithstanding 
the  prohibition  issued  out  of  the  pet<y-bag  office,  the  act  done  by  him 

(a)  llMn  frart.ottMr  jAmM,  whloh  it  U  auMoeiaaiy  to  MlT«rllaL 
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must  be  considered  as  done  in  pursuance  of  the  connty-conrt  act,  and 
that  he  was  entitled  to  notice  of  action. 

Being  pressed  by  the  counsel  for  the  plaintiff  to  leave  to  the  jury  the 
further  question,  whether  the  defendant  recuanably  believed  it  to  be  his 
duty  to  proceed,  his  lordship  tdd  them,  that,  if  «<  reasonably''  meant 
anything  else  than  «in  good  faith,"  it  meant,  <<  according  to  his 
reason,"  as  contradistinguished  from  «  caprice." 

The  jury  found  a  vwdict  for  the  defendant, — assesnng  the  damages: 
contingency  at  40#. ;  for  which  sum  the  lord  chief  justice  reserved  leave 
to  the  plaintiff  to  enter  a  verdict,  if  the  court  should  be  of  opinion  that 
the  defendant  was  not  entitled  to  notice  of  action. 

*jBumfreff  (with  whom  was  Skinner)^  on  a  former  day  in  this  r*gQA 
term,  moved  for  a  new  trial,  on  the  ground  of  misdirection.  '- 
[Crbsswell,  J. — ^Tou  can  only  ask  for  a  rule  in  the  terms  in  which  the 
leave  was  reserved.  Morrish  v.  Murrey,  18  M.  &  W.  52,t  2  D«  &  L.  199, 
is  an  authority  for  that.  l%at  was  trespass  for  breaking  and  entering 
the  plaintiff's  dwelling-house.  The  judge,  at  the  trial,  having  ruled 
that  a  plea  justifying  the  entry  of  the  plaintiff's  house,  the  outer  door 
being  open,  to  search  for  one  C.  F.,  who  for  six  months  had  resided  ia 
the  plaintiff's  house,  and  that  the  defendant  (a  sheriff's  officer)  had  good 
grounds  to  suspect  and  believe  that  she  was  in  the  plaintiff's  house  at 
the  time,  had  been  proved,  and  constituted  a  good  defence,  stated,  in 
the  presence  of  counsel  on  both  sides,  who  made  no  objection,  that  he 
should  direct  the  jury  to  assess  the  damages  contingently,  and  should 
give  the  plaintiff  leave  to  move  to  enter  a  verdict  for  the  amount  found 
by  the  jury, — ^it  was  held,  that  both  parties  were  bound  thereby,  and 
that  the  plaintiff's  counsel  was  not  at  liberty  to  move  for  a  new  trial, 
for  misdirection.]  The  real  question  is,  whether,  under  the  circum- 
stances, the  defendant  was  entitled  to  a  notice  of  action.  That  que»* 
tion  turns  upon  the  lS8th  section  of  the  9  &  10  Vict.  c.  96,  which, 
<t  for  the  protection  of  persons  acting  in  the  execution  of  the  act," 
enacts  « that  all  actions  and  prosecutions  to  be  commenced  against  any 
person  for  anything  done  th  purmumoe  of  this  actj  shall  be  laid  and 
tried  in  the  county  where  the  fact  was  committed,(a)  and  shall  be  com>» 
menced  within  three  calendar  months  after  the  fact  committed,  and  not 
afterwards  or  otherwise ;  and  notice  in  writing  of  such  action,  and  of 
the  cause  thereof,  shall  be  given  to  the  defendant  one  ^calendar  rn^on-i 
month  at  least  before  the  commencement  of  the  action ;  and  no  *- 
plaintiff  shall  recover  in  any  such  action,  if  tender  of  sufficient  amends 
shall  have  been  made  before  such  action  brought,  or  if  after  action 
brought  a  sufficient  sum  of  money  shall  have  been  paid  into  court,  with 
costs,  by  or  on  behalf  of  the  defendant."  [Jbrtis,  C.  J. — The  wmrda 
<<in  pursuance  of  this  act"  must  receive  the  same  construction  as  «ia 
execution  of  or  under  the  authority  of  this  act,"  in  Cook  v.  Leonard, 

(a)  SeeU«iMi«.]>aBli]i,9CMi.B.M(H.0.L.B.T«LM). 
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6  B.  &  C.  851  (E.  C.  L.  R,  vol.  18),  9  D.  &  R.  889  (E.  C.  L.  R.  vol. 
22).]  The  subject  underwent  much  discussion  in  Hughes  v.  Buckland, 
15  M.  &  W.  846,t  3  D.  &  L.  702,  where  Parke,  B.,  says:  <«  The  act 
is  general  in  its  terms,  and  gives  protection  to  all  persons  for  all  acts 
done  in  pursuance  of  it.  Those  words  do  not  mean  acts  done  in  $tfiet 
pursuance  of  the  act,  because,  in  such  a  case,  a  party  would  be  acting 
legally,  and  therefore  would  not  require  protection.  The  words,  there* 
fore,  must  be  qualified  by  the  decisions ;  and  then  the  meaning  will  be, 
that  a  party,  to  be  entitled  to  protection,  must  land  fide  and  reastmMy 
believe  himself  to  be  authorized  by  the  act."  [Williams,  J. — The 
defendant  here  was  acting  in  the  supposed  performance  of  his  duty  to 
the  plaintiff  in  the  county-court.  Does  not  that  bring  him  within  the 
protection  of  the  act  ?]  Clearly  not,  unless  he  was  acting  reasonably. 
The  definition  of  that  word,  as  given  by  the  chief  justice,  was  not  the 
correct  one,  viz.  that  it  must  be  taken  to  mean  «  according  to  his  reason," 
as  contradistinguished  from  <<  capricious."  [Jervis,  C.  J. — I  left  it  to 
the  jury  to  say  whether  the  defendant  acted  bond  fide.  Williams,  J. — 
In  Horn  v.  Tbornhorough,  S  Exch.  846,t  it  was  held,  that  a  person  who 
causes  the  apprehension  of  another  for  a  malicious  trespass  to  property 
of  which  the  former  is  the  reversioner  only,  is  entitled  to  notice  of  ac- 
tion under  the  malicious  trespass  act,  7  &  8  Q.  4,  c.  ^80,  if  he 
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causes  such  apprehension  under  a  bond  fide  belief  that  he  is  acting 


in  pursuance  of  the  statute.  I  observe  Baron  Parke  in  that  case  omita 
the  word  «< reasonably."  Jervis,  C.  J. — ^Mr.  Baron  Rolfb  says:  «I 
am  reported  to  have  said,  in  Hughes  v.  Buckland,  and  I  have  no  doubt 
correctly,  that  <  all  who  bond  fide  and  reasonably  think  they  fill  the 
character  mentioned  in  the  several  statutes,  and  act  in  pursuance  of 
them,  are  protected ;'  and  that  is  a  position  which  has  been  adopted  by 
the  Court  of  Queen's  Bench.  In  fact,  a  man's  reasonably  believing 
himself  to  be  the  owner  of  the  property  injured,  is  one  ingredient  ia 
enabling  us  to  arrive  at  the  conclusion  as  to  his  bona  fides,"  Crbsswbll, 
J. — That  is  very  like  Lord  Tenterden's  use  of  «  reasonable  care  and 
caution,"— only  as  an  ingredient  towards  showing  good  faith.  In  Wedge 
V.  Berkeley,  6  Ad.  &  E.  668  (E.  C.  L.  R.  vol.  88),  1  N.  &  P.  666  (E. 
C.  L.  R.  vol.  86),  there  was  no  reasonable  ground  of  suspicion,  and  yet 
the  magistrate  was  held  entitled  to  notice  under  the  24  G.  2,  c  44,  s.  1.] 
In  Hopkins  v.  Crowe,  4  Ad.  &  E.  774  (E.  C.  L.  R.  vol.  31),  7  C.  &  P. 
873  (E.  C.  L.  R.  vol.  25),  a  hired  driver  of  a  cabriolet,  having  brought 
home  a  horse  apparently  much  ill-used  by  him,  the  owner's  son  (in  the 
owner's  absence)  called  in  a  policeman,  and  told  him  that  the  driver 
had  ill-used  the  horse :  the  policeman  said,  that,  if  the  complainant 
charged  the  driver  with  cruelty  to  the  horse,  he  would  take  him  into 
custody ;  the  complainant  said  « I  do ;"  and  the  policeman  apprehended 
the  driver,  under  the  6  &  6  W.  4,  c.  69,  s.  9:  and  it  was  held,  that 
the  complainant  must  be  considered,  not  as  a  party  giving  information 
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to  the  officer,  in  consequence  of  which  the  plaintiff  was  arrested,  bat 
as  a  principal  causing  the  arrest  to  be  made :  and  that  he  was  not  en- 
titled to  notice  of  action,  which  the  statute  required  to  be  given  to  per* 
sons  sued  for  anything  done  in  pursuance  of  it.  There,  *the  de-  r^nqq 
fondant  really  believed  that  he  was  acting  in  pursuance  of  the  *- 
act,  but  not  upon  such  ground  as  a  reasonable  man  would  found  his 
belief  upon.  Kine  v.  Evershed,  10  Q.  B.  143  (E.  C.  L.  R.  vol.  69),  is 
an  authority  to  the  same  effect.  Can  the  defendant  here  be  said  to  have 
been  acting  in  pursuance  of  the  act,  after  the  prohibition  was  served 
upon  him  ?  From  that  moment,  he  had  no  power  to  act  under  the 
statute :  the  proceeding  was  coram  nan  judiee :  Bevan  v.  Prothesk,  2 
Burr.  1151.  This  prohibition  issued  from  the  petty-bag  office  is  just 
as  binding  and  obligatory  upon  the  judge  of  the  county-court,  as  if  the 
matter  had  been  heard  and  adjudicated  upon  before  the  lord  chancellor. 
[Jbrvis,  G.  J. — ^Notwithstanding  it  was  afterwards  set  aside  by  the 
Court  of  Queen's  Bench  ?]  Yes.  Speaking  of  a  writ  of  prohibition 
which  had  been  said  to  have  been  irregularly  issued.  Lord  Eldon,  in 
Iveson  i;.  Harris,  7  Yes.  251,  254,  says ;  <<  If  the  practice  of  this  court, 
founded  upon  the  orders  of  the  chancellor,  has  been,  that  a  prohibition 
should  issue  upon  such  an  affidavit,  it  is  to  be  considered  whether  that 
practice  shall  continue,  or  be  corrected  according  to  this  case  in  Peere 
Williams.(a)  But,  whether  right  or  wrong,  it  is  clear  this  court  can 
hardly  hear  an  inferior  court  discuss  with  it,  for  any  purpose  but  to 
have  the  proceeding  superseded,  the  question  whether  it  issued  improvi- 
dently.  That  is  a  question  for  the  consideration  of  the  court  out  of 
which  the  writ  issued,  not  of  the  court  to  which  it  is  addressed.  It  is 
of  the  last  consequence  not  to  suffer  a  breath  of  doubt  to  hang  upon 
this  point, — that  an  inferior  court  is  not  to  disobey  any  of  the  writs 
issuing  out  of  this  court,  upon  their  notion  that  the  writ  issued  improvi. 
dently.  Therefore,  though  this  writ  might  have  improvidently  issued, 
*I  should  without  doubt  have  held  a  proceeding  in  breach  of  it  a  v^qoa 
contempt."  ■■ 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court. — ^After 
stating  the  pleadings,  ut  antij  the  learned  judge  proceeded : — 

The  lord  chief  justice  told  the  jury,  that,  if  the  defendant,  in  making 
the  order,  acted  under  the  bond  fide  belief  that  his  duty  as  judge  of  the 
county-court  rendered  it  incumbent  on  him  to  do  so,  notwithstanding 
the  prohibition  issued  out  of  the  petty-bag  office,  the  act  done  by  him 
must  bo  considered  as  done  in  pursuance  of  the  county-court  act,  and 
that  he  was  entitled  to  notice  of  action :  and,  being  pressed  to  leave  to 
the  jury  the  further  question,  whether  the  defendant  reasonably  believed 
it  to  be  his  duty  to  proceed,  he  told  them,  that,  if  «  reasonably"  meant 
anything  else  than  «in  good  faith,"  it  meant,  <<  according  to  his  reason," 
as  contradistinguished  from  <<  caprice." 


(a)  Anonymoiu,  1  P.  Wibb.  478. 
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A  great  many  cases  were  mentioned  yesterday  by  Mr.  Sun^ey^  in 
which  the  right  to  notice  of  action  has  been  discussed :  and,  at  first 
sight,  it  seems  difficult  to  reconcile  all  the  expressions  used  by  the 
judges  in  dealing  with  those  different  cases ;  but,  upon  examination, 
the  difficulty  is  rather  seeming  than  real,  and  arises  from  the  circum- 
stance that  language  used  by  the  judges  with  reference  to  the  particu- 
lar case  then  before  them,  has  been  afterwards  quoted  as  used  generally. 
Thus,  in  some  oases,  we  find  judges  saying  that  the  party  claiming 
notice  of  action,  because  the  act  imputed  to  him  was  done  in  a  particular 
eharacter,  or  in  the  exercise  of  some  particular  authority,  did  such  act 
either  having  or  not  having  reasonable  ground  for  believing  that  he  filled 
ji^^n^l  that  character  or  had  that  authority,  when  *it  is  manifest  that  the 
^  meaning  of  the  words  used  by  them,  is,  that  the  party  must,  ac- 
cording to  the  evidence,  be  assumed  to  have  acted  under,  or  without, 
the  bond  fide  belief  that  he  fulfilled  the  character,  or  had  the  authority, 
then  in  question.  In  other  cases,  the  judges  have  said  that  the  real 
question  is,  whether  the  party  band  fide  believed  so  and  so,  and  acted 
under  that  belief.  Now,  although  there  is  a  difference  in  the  terms 
used,  there  is  no  difference  in  the  principle  laid  down  in  these  cases. 
And  we  apprehend  that  the  true  principle  by  which  we  must  be  guided 
in  disposing  of  this  application,  is  this,— did  the  defendant  try  the 
cause,  honestly  believing  that  his  duty  as  judge  under  the  county- 
oourt  act  called  upon  him  to  do  so  ? 

The  last  case  on  the  subject, — Horn  v.  Thomborough,  8  Exch.  846,t 
—illustrates  the  view  above  taken  of  the  whole  series  of  authorities. 
There,  a  revereianer  caused  a  party  to  be  apprehended  under  the  ma- 
licious trespass  act,  7  &  8  G.  4,  c.  80.  Trespass  was  brought  against 
him ;  and  he  pleaded  not  guilty  «  by  statute."  No  notice  of  action  was 
given.  The  Court  of  Exchequer  held  that  he  was  entitled  to  notice  of 
action,  provided  he  band  fide  believed  that  he  was  acting  in  pursuance  of 
the  statute, — ^which  is  strictly  in  accordance  with  the  ruling  of  the  lord 
chief  justice  in  the  present  case.  It  is  remarkable  that  Parke,  B., 
mentions  Hughes  v.  Buckland,  15  M.  &  W.  346,t  8  D.  &  L.  702,  as  a 
decision  that  the  protection  afforded  by  the  statute  then  under  considera- 
tion is  extended  to  all  persons  who  have  a  bond  fide  belief  that  they  fill 
the  character  mentioned  in  the  statute,  and  act  band  fide  under  that 
belief.  But  Hughes  v.  Buckland  was  pressed  upon  us  by  Mr.  Humfrey 
as  an  authority  for  holding  that  band  fide  belief  will  not  suffice,  unless 
it  is  founded  upon  reasonable  ^grounds.    Lord  Cranworth,  in 


*886] 


his  judgment,  alludes  to  the  use  of  the  word  <<  reasonable"  in  the 


former  case,  and  explains  it  as  being  an  ingredient  in  enabling  the  court 
to  arrive  at  a  conclusion  as  to  his  bona  fidee.  And  it  does  not  appear 
to  have  been  used  in  any  sense  at  variance  with  this,  by  the  Court  of 
Queen's  Bench,  in  Kine  v.  Evershed,  10  Q.  B.  143  (E.  C.  L.  R.  vol.  59). 
The  defendant  there  was  tenant  of  a  house,  and  attorney  to  the  mort- 
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gagee,  and  gaye  the  plaintiff  into  custody  on  a  charge  of  wilfully  damag- 
ing the  honse.  The  learned  judge  who  tried  the  cause  asked  the  jury 
whether  the  defendant  acted  bond  fide  in  apprehending  the  plaintiffs  or 
whether  the  charge  was  colourable.  They  found  that  he  acted  bond  fide : 
whereupon  the  judge  directed  a  nonsuit.  The  court,  in  giving  judgment^ 
on  a  rule  for  a  new  trial,  observed  that  <<  the  jury  were  asked  whether 
the  defendant  acted  bond  fide^  or  whether,  on  the  other  hand,  his  pro- 
ceeding was  colourable  or  malicious ;  no  question  being  put  to  them  as  to 
his  being  the  servant,  or  having  authority  from  the  mortgagee,  or 
reasonably  believing  himself  to  be  in  either  of  those  positions :"  and 
ultimately  the  court  held  that  <<  they  should  have  been  asked,  not  only 
as  to  the  bona  fides  of  the  defendant,  but  as  to  his  reasonable  belief  that 
he  was  servant  of,  or  had  the  authority  of,  the  mortgage." 

Now,  the  bona  fides  there  meant,  is,  the  bona  fides  upon  which  the 
jury  had  been  asked  their  opinion,  viz.,  whether  it  was  an  honest  charge, 
as  opposed  to  a  colourable  charge.  And  the  reasoTiable  belief  afterwards 
mentioned,  is  equivalent  to  bond  fide  belief  that  he  was  servant,  or  had 
authority.  And  that  makes  the  case  consistent  with  the  opinion  of  the 
Court  of  Exchequer  in  Horn  v.  Thornborough,  and  with  many  earlier 
decisions,  such  as  Wedge  v.  Berkeley,  6  Ad.  &  E.  668  (E.  C.  L.  B.  vol. 
88),  1  N.  &  P.  665  (E.  C.  L.  E.  vol.  86). 

*The  case  of  Hopkins  v.  Crowe,  4  Ad.  &  E.  774  (E.  C.  L.  R.  ..^^j.- 
vol.  81),  7  Car.  &  P.  878  (E.  C.  L.  R.  vol.  82),  is  not  at  vari-  ■- 
ance  with  this  view  of  the  subject.  The  5  &  6  W.  4,  c.  59,  gave  autho- 
rity to  the  owner  of  a  horse  to  give  in  charge  a  person  guilty  of  cruelty 
towards  it.  The  defendant  was  the  son  of  the  owner  of  a  horse  that 
had  been  ill-used,  and  gave  the  party  in  charge:  it  was  held  that  he  must 
be  taken  to  know  the  law,  viz.  that  the  owner  was  the  party  authorized, 
and  that  he  had  not,  and  could  not  have,  any  reasonable  ground  for  be- 
lieving himself  owner,  and  therefore  was  not  protected.  There,  the 
absence  of  all  reasonable  ground  for  such  belief,  was  a  sufficient  ground 
for  holding  that  the  defendant  did  not  act  under  that  belief;  and  a  bond 
fide  belief  of  that  was  necessary  to  give  him  the  statutory  protection. 

We,  therefore,  think  that  the  direction  of  the  lord  chief  justice  was 
right,  and  ought  not  to  be  disturbed ;  and  the  plaintiff  can  have  no  rule- 
Rule  refused.(a) 

(a)  See  BayU  r.  Borrell,  antd,  p.  821. 
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„-a,  *THE  ELECTRIC  TELEGRAPH  COMPANY  v.  BRETT 
^^^  and  LITTLE.    Aprtl  26. 

A  eUim  for  a  patent  for  improyements  in  the  mode  of  doing  something  bj  a  known  prooeee,  ii 
miffioient  to  entitle  the  claimant  to  a  patent  for  his  improvements,  when  applied  either  to  the 
process  as  known  at  the  time  of  the  claim,  or  to  the  same  proeess  altered  and  improved  by 
disooTeries  not  known  at  the  time  of  the  claim,  so  long  as  it  remains  identical  with  regard  to 
improTements  claimed,  and  their  application. 

In  case  for  the  infHngment  of  a  patent  "for  improyements  in  giying  signals  and  sonnding 
alarums  in  distant  places,  by  means  of  electric  eorrents  transmitted  through  metallic  eircaits," 
the  breaches  alleged  in  the  declaration  were,  that  the  defendant  had  need  and  connterfeited 
the  §aid  invention :  the  eyidonce  was,  that  the  defendant  had  used  or  connterfeited  part  only. 
The  spedfioation  described  m'lM  several  improyements : — Held,  that  the  declaration,  in  speaking 
of  ike  taid  inveution,  was  to  be  understood  as  charging  the  nstog  or  connterfeittng  of  the  said 
nine  improvements,  and  that  it  was  sufficiently  proved  by  showing  that  one  of  them  had  been 
used. 

The  patentees'  invention  was  described,  as  well  in  the  title  of  the  letters-pateDt*  as  in  the  specifi- 
cation, as  an  invention  of  "improvements  in  giving  signals  and  sonnding  alarums  in  distant 
places  by  means  of  electric  currents  transmitted  through  metallie  eiremiu,**  The  defendant, 
it  appeared,  arrived  at  the  same  results  by  using  a  oironit  not  ubIKoU^  or  continuously  metallie 
throughout,  but  by  using  ike  earth,  to  an  extent  nearly  amounting  to  the  half,  as  the  con- 
necting medium  between  two  portions  of  the  metaL  It  appeared  in  evidence,  that,  after  the 
grant  of  the  letters-patent^  it  had  been  discovered  that  a  large  portion  of  the  wire  through 
which  the  electric  current  returned  to  the  battery  might  be  dispensed  with,  by  plunging  into  the 
earth  the  two  ends  of  wire  which  would  have  been  Joined  by  the  parts  left  out,  the  electric 
current  passing  fW>m  one  end  of  the  wire  to  the  other  as  effectually  as  if  a  continuity  of  wire 
had  been  kept  up ; — Held,  thkt,  though  a  circuit  upon  this  principle  would  not  be  wholfy 
metallie,  yet,  inasmuch  as  it  was  so  in  all  that  part  which  formed  the  substance  of  the  patentees' 
claim,  yix.,  that  part  which  gave  the  signals,  it  amounted  to  an  infringement  of  the  patentees' 
right 

The  patent  was  for  an  improved  method  of  giving  signals,  by  means  of  eevemU  wires  and  con- 
verging needles  pointing  to  letters.  The  defendant  had  used  one  wire,  and  had  made  signals 
by  counting  the  deflections  of  a  needle  or  needles, — ^which  was  found  by  the  jury  to  be  a 
different  system  from  that  of  the  plaintiib : — ^Held,  that,  notwithstanding  this  finding,  the  plain- 
tiffs were  entitled  to  the  verdict ;  for,  that  the  specification  showed  that  the  patent  was  not 
for  a  tyetem  of  giving  signals,  but  for  certain  distinct  and  specified  improvements,  comprehend- 
ing those  in  question, — ^the  egetem  being  described  only  for  the  purpose  of  ezpUining  the 
improvements  claimed. 

One  of  the  patentees'  improvements  was  described  as  an  improvement  "  whereby  a  set  of  com- 
bined conducting  wires,  as  aforesaid,  having  a  yoltaio  battery,  and  a  set  of  buttons  or  finger- 
keys,  and  also  a  dial  with  metallic  needles,  for  giving  signsJs,  as  well  as  an  apparatus  for 
sounding  alarums  at  each  end  of  the  set,  may  also  have  duplicates  of  such  dials,  with  needles 
and  apparatus  for  alarums,  at  intermediate  places  between  the  two  ends;  all  such  duplicates 
operating  simultaneously  with  each  other,  and  with  the  two  end  dials  and  alarums,  to  give 
like  signals,  and  to  sound  like  alarums."  The  jury  found  that,  "  the  sending  of  signals  to 
intermediate  stations  was  new  to  the  plaintiffs,"  that  is,  was  a  new  invention  of  the  patentees : 
— Held,  that  this  was  the  fit  subject  of  a  patent;  for,  though  it  might  be  probable,  d  priori, 
that  a  circuit  having  a  distant  coil  could  have  intermediate  ones  also,  which  would  operate  in 
the  same  manner,  still  it  was  matter  of  exponment  that  it  could  practically  be  done : — Held,  also, 
that  the  patentees'  claim  was  not  affected  by  the  circumstance  of  the  defendants  having  im- 
proved upon  it,  so  as  to  enable  those  at  the  intermediate  stations  to  eend  as  weU  as  to  receive 
communications. 

This  was  an  action  upon  the  case  by  the  plaintiffs  as  assignees  of  cer- 
tain letters-patent  granted  in  the  year  1837^  to  William  Fothergill 
♦R^Ql  ^^^^^  *^^  Charles  *Wheatsone,  for  "  improvements  in  giving 
^  signals  and  sounding  alarums  in  distant  places  by  means  of  elec- 
tric currents  transmitted  through  metallic  circuits." 

The  declaration  recited  the  letters-patent,  and  also  an  indenture  of 
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the  Ist  of  December^  1845,  whereby  Wheatstone  assigned  to  Cooke  his 
ahare  in  the  patent, — an  indenture  of  the  28d  of  December,  1845,  whereby 
Cooke  assigned  to  John  Lewis  Ricardo  twelve  thirty-second  parts  or 
shares  in  the  patent, — an  indenture  of  the  same  date,  whereby  Cooke 
assigned  to  George  Parker  Bidder  eleven  thirty-second  parts  or  shares 
therein, — and  an  indenture  of  the  5th  of  August,  1846,  between  Cooke 
of  the  first  part,  Ricardo  of  the  second  part,  Bidder  of  the  third  part, 
und  The  Electric  Telegraph  Company  of  the  fourth  part,  whereby 
Cooke,  Ricardo,  and  Bidder  assigned  their  several  interests  in  the  pa- 
tent to  the  plaintiffs :  it  then  alleged  that  the  defendants,  after  the 
making  of  the  several  indentures,  and  after  the  passing  of  the  act  incor- 
porating The  Electric  Telegraph  Company,(a)  wrongfully,  &c.,  did  use 
and  put  in  practice  the  ioid  invention  in  the  said  letters-patent  men- 
tioned, and  did  counterfeit  and  imitate  the  said  invention,  and  did  coun- 
terfeit, imitate,  and  resemble  the  said  invention,  and  did  make  divers 
additions  to  and  subtractions  from  the  same  whereby  to  pretend  them- 
selves to  be  the  inventors  and  devisors  of  the  said  invention,  in  breach 
of  the  letters-patent,  &c 

*The  defendants  craved  oyer  of  the  letters-patent  and  of  the  rn^aiQ 
several  indentures  of  assignment  in  the  declaration  mentioned,  ^ 
sod  pleaded, — ^first,  not  guilty. 

Secondly,  that  Wheatstone  did  not  assign  and  transfer  to  Cooke  the 
moiety  of  him  Wheatstone  of  and  in  the  said  letters-patent,  as  in  the 
declaration  alleged. 

Thirdly,  that  Cooke  did  not  assign  to  Ricardo  twelve  thirty-second 
shares  of  and  in  the  letters-patent,  as  in  the  declaration  alleged. 

Fourthly,  that  Cooke  did  not  assign  to  Bidder  eleven  thirty-second 
shares  of  and  in  the  letters-patent,  as  in  the  declaration  alleged. 

Fifthly,  that  Cooke,  Ricardo,  and  Bidder  did  not  assign  to  the  plain- 
tiffs the  said  letters-patent,  as  in  the  declaration  alleged. 

Sixthly,  that,  before  the  making  and  passing  of  the  said  act  of  parlia- 
ment, to  wit,  on  the  ITth  of  June,  1846,  the  said  letters-patent  became 
and  were  in  trust  for  more  than  the  number  of  twelve  persons,  contrary 
to  the  true  intent  and  meaning  of  the  proviso  in  that  behalf  in  the  said 
letters-patent  contained, — verification. 

Seventhly,  that  no  memorial  of  the  names  and  descriptions  of  the 
several  shareholders  of  the  said  company,  in  the  form  or  to  the  effect 
for  that  purpose  given  or  expressed  in  the  schedule  to  the  said  act  an- 
nexed, was  at  any  time  after  the  passing  of  the  said  act,  and  before  the 
commencement  of  this  suit,  verified  by  the  declaration  of  any  director, 
secretary,  or  ofiicer  for  the  time  being  of  the  said  company,  made  be- 
fore a  master  or  master  extraordinary  in  Chancery,  and,  when  so  veri- 
fied, enrolled  in  the  High  Court  of  Chancery  in  England,  in  manner 
and  form  as  in  the  said  act  required, — verification. 

(a)9aiOViote.zUT. 
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Eighthljv  that  though,  after  the  making  and  passing  of  the  said  act, 
and  before  the  commencement  of  this  snit,  to  wit,  on  the  28th  of  Octo- 
ber, 1846,  the  said  company  did,  in  pretended  compliance  with  the  said 
^8411  ^^^'  oftUBe  and  ^procure  a  certain  pretended  memorial  of  the 
^  names  and  descriptions  of  the  sereral  shareholders  of  the  said 
company,  in  the  form  or  to  the  effect  for  that  purpose  given  or  expressed 
in  the  schedule  to  the  said  act  annexed,  to  be  verified  by  the  declara- 
tion of  some  director,  secretary,  or  officer  for  the  time  being  of  the  com- 
pany, made  before  a  master  or  master  extraordinary  in  Chancery,  and, 
when  so  verified,  enrolled  in  the  High  Court  of  Chancery  in  England, 
in  manner  and  form  as  by  the  said  act  required ;  yet  that  the  said  com- 
pany did  knowingly  and  wilfully  omit,  and  cause  and  procure  to  be 
omitted,  and  there  were  omitted,  from  such  pretended  memorial  so  veri- 
fied and  enrolled  as  in  that  plea  mentioned,  the  names  of  divers  persons 
who  before  and  at  the  time  of  such  verification  and  enrolment  were 
shareholders  of  the  said  company,  contrary  to  the  true  intent  and  mean- 
ing of  the  said  act,  and  in  fraud  of  the  provisions  thereof;  and  that  no 
memorial  of  the  names  and  descriptions  of  the  shareholders  of  the  said 
company,  in  the  form  or  to  the  effect  for  that  purpose  given  and  ex- 
pressed in  the  schedule  to  the  said  act  annexed,  other  than  such  pre- 
tended memorial  so  verified  and  enrolled  as  in  that  plea  before  men- 
tioned, had  at  any  time  since  the  making  and  passing  of  the  said  act, 
and  before  the  commencement  of  this  suit,  been  verified  by  the  declara- 
tion of  any  director,  secretary,  or  officer  for  the  time  being  of  the  said 
company,  made  before  a  master  or  master  extraordinary  in  Chancery, 
and,  when  so  verified,  enrolled  in  the  High  Court  of  Chancery  in  Eng- 
land, in  manner  and  form  as  in  the  said  act  required, — verification. 

Ninthly,  that  Cooke  and  Wheatstone  were  not  the  true  and  first  in- 
ventors of  the  said  improvements  in  giving  signals  and  sounding  alarums 
in  distant  places  by  means  of  electric  currents  transmitted  through 
metallic  circuits,  in  manner  and  form  as  in  the  declaration  alleged. 
*fi421  Tenthly,  that  the  said  alleged  invention  of  certain  *improve- 
-*  ments  in  giving  signals  and  sounding  alarums  in  distant  places, 
was  not,  at  the  time  of  making  the  said  letters-patent,  a  new  invention 
within  the  realm, — ^verification. 

Eleventhly,  that  Cooke  did  not  particularly  describe  and  ascertain 
the  nature  of  the.  said  invention,  and  in  what  manner  the  same  was  to 
be  performed,  as  in  the  declaration  alleged. 

Twelfthly,  that  the  said  invention  of  improvements  in  giving  signals 
and  sounding  alarums  in  distant  places  by  means  of  electric  currents 
transmitted  through  metallic  circuits,  was  not,  nor  is,  the  working  or 
making  of  any  manner  of  new  manufacture,  according  to  the  true  in- 
tent and  meaning  of  the  statute  in  that  behalf  made  and  provided, — 
verification. 

Thirteentfaly,  that  the  said  letters-patent  were  prejudicial  and  inoon- 
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venient  to  the  subjects  of  our  lady  the  Queen,  in  this,  to  wit,  that  the 
said  alleged  inventions  of  certain  improvements  in  giving  signals  and 
sounding  alarums  in  distant  places  bj  means  of  electric  currents  trans* 
mitted  through  metallic  circuits,  was  altogether  useless,  and  the  same 
had  been  abandoned  as  of  no  use,  benefit,  or  advantage  to  the  public, 
by  Cooke  and  Wheatstone  and  the  plaintiffs,  before  and  at  the  time  of 
the  committing  by  the  defendants  of  the  alleged  grievances  in  the  decla- 
ration mentioned, — verification. 

.  Fourteenthly,  that  the  said  letters-patent  were  contrary  to  law,  and 
generally  inconvenient,  in  this,  to  wit,  that  a  certain  part  of  the  said 
alleged  invention,  the  same  being  an  essential  and  material  part  of  the 
said  alleged  invention,  and  one  of  the  said  alleged  improvements  for 
which  the  said  letters-patent  were  granted,  and  which  said  improvement 
was  and  is  described  and  claimed  in  the  said  specification  as  the  third 
particular  or  improvement,  was  not,  nor  is,  an  improvement  in  giving 
signals  and  sounding  alarums  in  distant  places  by  means  of  electric  cur- 
rents "^transmitted  through  metallic  circuits,  and  was  not,  nor  is,  r-i^a^n 
of  any  use,  benefit,  or  advantage,  but,  on  the  contrary  thereof,  '- 
was  and  is  altogether  useless, — verification. 

The  fifteenth,  sixteenth,  seventeenth,  eighteenth,  nineteenth,  and 
twentieth  pleas  were  similar  to  the  fourteenth,  and  were  respectively 
addressed  to  the  improvements  respectively  described  in  the  specifica- 
tion as  the  fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth  particulars  or 
improvements. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  fourth,  fifth, 
ninth,  and  eleventh  pleas,  and  traversed  the  sixth,  seventh,  eighth, 
tenth,  twelfth,  and  subsequent  pleas ;  and  upon  those  traverses  the  de- 
fendants joined  issue. 

The  cause  was  tried  before  Wildb,  C.  J.,  at  the  sittings  at  West- 
minster after  Hilary  term,  1850. 

The  specification  of  Cooke  and  Wheatstone's  patent,  dated  the  12th 
of  December,  1837,  which  was  put  in,  was  in  substance  as  follows : — 

«<  I,  the  said  W.  F.  Cooke,  for  myself  and  the  said  C.  Wheatstone,  do 
hereby  declare  that  our  said  invention  is  described  and  ascertained  in 
manner  following,  that  is  to  say,  I  shall  first  describe  certain  apparatus 
or  mechanism,  which  is.  constructed  according  to  our  said  improvements, 
for  giving  signals  and  sounding  alarums  in  distant  places  by  means  of 
electric  currents  transmitted  through  metallic  circuits,  and  then,  at  the 
conclusion  of  this  our  specification,  I  shall  point  out  the  particular 
improvements  whereof  the  exclusive  use  is  granted  by  the  said  letters- 
patent. 

«<  The  description  of  the  apparatus  or  mechanism  will  be  facilitated 
by  considering  it  as  being  composed  of  the  following  principal  portions, 
which  operate  in  concert  for  giving  signals  or  sounding  alarums  in  distant 
places. 
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«  One  of  those  portions  is  situated  at  a  convenient  place  (which  maj 
be  called  a  terminus),  and  adapted  for  being  operated  upon  by  a  person 
who  intends  giving  signals  or  sounding  alarums  in  dbtant  places. 
*MA1  **' Another  portion  (with  duplicates  of  it,  if  required)  is  situated 
-^  at  the  distant  places  where  other  persons  are  to  receive  the  in- 
tended signals  or  alarums,  and  is  adapted  for  exhibiting  such  signals  or 
sounding  such  alarums.  And,  note,  there  may  be,  if  required|  several 
duplicates  of  the  last-mentioned  distant  portion,  situated  one  beyond 
another  in  different  distant  places,  all  which  duplicates  will  operate 
simultaneously,  that  is,  they  will  exhibit  like  signals  (or  they  may  sound 
like  alarums)  in  all  the  several  more  and  more  distant  places  at  the 
same  time,  but  the  place  where  the  most  remote  of  all  the  said  duplicates 
is  situated,  may  be  called  the  distant  terminus. 

<«And,  for  communicating  between  the  several  portions  of  the  ap* 
paratus  which  are  situated  as  aforesaid  at  a  distance  one  from  another, 
a  number  of  metallic  rods  or  wires,  which  are  suitably  arranged  and 
prepared  for  conducting  electric  currents  throughout  their  lengths,  are 
extended  from  the  first-mentioned  terminus  and  portion  of  the  apparatus 
aforesaid,  to  reach  through  all  the  other  aforesaid  more  and  more  distant 
portions  thereof,  to  that  portion  which  is  at  the  distant  terminus :  the 
arrangement  of  the  said  conducting  wires  being  such  that  they  form  as 
many  distinct  lines  of  extension,  or  courses,  capable  of  conducting 
electric  currents  from  one  terminus  to  the  other,  as  there  are  wires : 
each  wire  being  kept  distinct  or  insulated  from  all  the  other  wires ;  also 
that,  in  extending  from  the  first-mentioned  terminus  and  portion  of  the 
apparatus  to  the  nearest  duplicate  of  the  distant  portion  thereof  (if  there 
1>e  any  such  duplicate),  and  in  thence  proceeding  onwards  to  another 
more  distant  duplicate,  and  so  on  to  the  most  remote  of  those  duplicates 
which  is  situated  at  the  distant  terminus,  each  wire  must  preserve  its 
own  continuous  course  of  extension,  distinct  and  insulated  from  all  the 
other  wires,  so  as  to  be  qualified  for  transmitting  or  conducting  an 
^oAfr\  electric  current  throughout  its  whole  length,  from  the  *first-men- 
-^  tioned  terminus  and  portion  of  the  apparatus  to  the  most  distant 
portion  thereof  at  the  other  terminus,  without  interruption  to  the  con- 
tinuity of  the  said  current  in  passing  through  as  many  duplicates  of 
that  most  distant  portion  as  may  be  established  at  intermediate  places 
between  the  two  termini.  But,  note,  it  is  not  an  essential  part  of  the 
apparatus  that  there  should  be  any  such  duplicates  of  the  distant  por- 
tion; for,  in  cases  where  it  is  not  required  to  give  signals  or  sound 
alarums  at  any  intermediate  places  between  the  two  termini,  the  first- 
mentioned  portion  of  the  apparatus  being  situated  at  one  terminus  as 
aforesaid,  and  the  other  distant  portion  thereof  being  situated  at  the 
Other  terminus,  the  several  conducting  wires  will  extend  from  one  ter- 
minus and  portion  to  the  other  terminus  and  portion,  the  several  wires 
being  in  all  cases  insulated  and  kept  distinct  one  from  another. 
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<<  And,  farther,  the  first-mentioned  portion  of  the  apparatus  which  is 
situated  at  one  of  the  termini  as  aforesaid,  should  be  provided  with  some 
such  kind  of  electric  apparatus  as  is  usually  termed  a  voltaic  battery^ 
and  which  may  be  on  any  construction  which  is  capable  of  exciting  or 
producing  electric  currents  through  metallic  circuits :  that  is  to  say,  if 
one  end  of  a  great  length  of  insulated  conducting  rod  or  wire  of  metal 
(forming  a  continuity  of  metal)  is  brought  into  contact  with  one  pole  of 
such  a  battery,  and  the  other  end  of  the  same  wire  is  brought  into  con- 
tact with  the  other  pole  of  the  same  battery,  so  that  such  rod  or  wire 
forms  what  is  termed  a  metallic  circuit,  then  a  continuous  electric  cur- 
rent will  be  transmitted  throughout  all  the  length  of  such  wire  or 
metallic  circuit,  in  consequence  of  a  continual  transmission  of  electric 
action,  which,  as  soon  as  such  a  circuit  is  formed,  begins  to  proceed  from 
one  pole  of  the  battery,  and  along  or  through  all  the  length  of  the  con- 
ducting wire,  with  a  very  great  velocity  of  transmission,  in  order  to 
return  to  the  other  pole  of  the  same  battery,  the  '''electric  cur-  r^g^g 
rent  thereby  perforQiing  a  circuit  from  the  battery  and  back  ^ 
again  thereto ;  and  the  said  electric  current,  or  transmission  of  electric 
action  in  a  circuit,  will  continue  without  interruption  or  cessation  so 
long  as  the  metallic  circuit  is  maintained,  that  is,  so  long  as  the  afore- 
said contacts  of  the  two  ends  of  the  conducting  wire  with  the  two  poles 
of  the  battery  (and  so  long  as  the  continuity  of  metal  throughout  the 
whole  length  of  that  wire)  is  continued,  provided  that  the  battery  is 
kept  in  working  order :  but,  note,  by  continuity  of  metal  in  the  conduct- 
ing wire,  it  is  not  meant  that  the  whole  length  of  such  wire  is  necessa- 
rily made  of  one  unbroken  piece  of  metal,  but  merely  that  the  ends  of 
every  separate  piece  of  metal  whereof  the  whole  length  is  composed, 
are  effectually  connected  together  with  suitable  contacts  for  conducting 
electric  currents. 

«« And  the  person  who  intends  ^ving  signals  or  sounding  alarums  at 
a  distance,  can  do  so  by  application  and  pressure  of  his  hands  or  fingers 
upon  suitable  buttons  or  finger  keys  belonging  to  that  first-mentioned 
portion  of  the  apparatus  which  is  situated  at  one  terminus ;  the  mechan- 
ism of  those  buttons  or  keys  being  adapted  (according  as  they  may  be 
pressed)  for  establishing  the  requisite  contacts  and  connexions  between 
the  poles  of  the  voltaic  battery  and  the  ends  of  certain  of  the  said  con- 
ducting wires,  so  as  to  form  those  particular  wires  into  a  metallic  circuit 
for  the  transmission  of  an  electric  current  from  one  pole  of  the  battery, 
along  one  or  more  of  the  said  particular  wires,  to  the  distant  portion  of 
the  apparatus  at  the  other  terminus,  and  thence  back  again  through 
some  other  (or  some  others)  of  the  said  particular  wires,  to  return  to 
the  other  pole  of  the  same  voltaic  battery,  and  thereby  perform  an 
electric  circuit.  The  manner  whereby  such  an  electric  current  through 
a  metallic  circuit,  is  caused  to  give  signals  or  sound  alarums  in  distant 
places,  will  be  hereinafter  explained. 

2y2 
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♦8471  "  '^^  ^^^  electric  current  which  is  so  transmitted  *throiJigh 
^  those  particular  wires  which  are  thus  formed  into  a  metallic  cir- 
cuit, passes,  without  interruption  to  the  continuity  of  the  current,  in 
making  its  progress  from  the  battery,  through  all  the  several  duplicatea 
of  the  distant  portion  of  the  apparatus,  which  may,  as  before  explained, 
be  situated  at  intermediate  places  between  the  two  termini ;  or  else  the 
said  current  re-passes,  without  interruption  to  the  continuity  of  the  cur- 
rent, in  making  its  return  towards  the  battery,  through  all  the  said 
duplicates ;  but,  in  either  case,  the  electric  current  is  caused  to  produce 
a  like  and  simultaneous  effect  upon  all  the  several  distant  portions  of 
the  apparatus,  that  is  to  say,  whatever  effect  the  electric  current  pro- 
duces upon  the  most  remote  portion  of  the  apparatus  which  is  situated 
at  the  distant  terminus,  it  will  also  produce  a  like  and  simultaneous 
effect  upon  all  the  several  duplicates  of  that  portion  which  may  be 
situated  at  intermediate  places  between  the  two  termini :  and  the  said 
transmission  of  such  an  electric  current  will  continue  so  long  as  the 
pressure  is  continued  on  the  aforesaid  buttons  or  finger  keys,  but  no 
longer;  be<5ause  the  metallic  circuit  is  broken  and  becomes  null  the 
instant  that  the  said  buttons  or  keys  are  released  from  pressure,  and 
that  a  cessation  thereby  takes  place  in  those  contacts  and  connexions 
which  had  been  for  the  time  established  as  aforesaid  between  the  two 
poles  of  the  voltaic  battery  and  certain  of  the  conducting  wires,  in  order 
to  form  those  particular  wires  into  a  metallic  circuit  for  the  transmission 
of  an  electric  current  through  them  as  aforesaid. 

<«  And,  note,  by  applying  pressure  of  the  hand  or  fingers  upon  other 
suitable  buttons  or  finger  keys,  amongst  divers  such  with  which  the  said 
first-mentioned  portion  of  the  apparatus  is  provided,  contacts  and  con- 
nexions may  be  formed  between  the  aforesaid  ends  of  the  particular 
conducting  wires  before  mentioned,  and  the  contrary  poles  of  the  said 
^QAQ-]  voltaic  battery  to  those  '*'poles  thereof  with  which  the  same  ends 
-*  were  before  connected ;  wherefore,  although  the  same  metallic 
circuit  will  be  formed  amongst  the  several  conducting  wires  as  before, 
nevertheless  the  transmission  of  the  electric  current  will  take  place  in  a 
contrary  direction  through  that  metallic  circuit ;  and  such  reversal  of 
the  direction  of  the  transmission  of  the  electric  current  through  the 
same  metallic  circuit,  is  caused  to  produce  corresponding  differences  in 
the  appearance  and  signification  of  the  signals  which  are  given  (in  man- 
ner hereinafter  described)  in  distant  places,  by  transmission  of  an  electric 
current  through  the  same  metallic  circuit. 

<«  And,  note,  by  pressure  upon  other  suitable  buttons  or  finger  keys, 
amongst  a  diversity  thereof,  the  ends  of  other  of  the  conducting  wires 
with  which  the  apparatus  is  provided,  may  be  connected  with  the  poles 
of  the  battery,  so  as  to  be  formed  (in  like  manner  as  already  described) 
into  a  metallic  circuit,  but  which  will  be  a  different  circuit  from  that 
already  described,  because  it  will  be  funned  by  different  wires.    And 
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80,  according  to  the  number  of  conducting  wires  with  which  the  apparatus 
is  provided,  several  distinct  metallic  circuits  may  be  formed,  and  the 
transmission  of  an  electric  current  through  each  of  such  different  metallic 
circuits  as  may  be  so  formed  (although  excited  by  the  same  battery)  may 
be  caused  to  give  a  different  signal  in  distant  places ;  each  of  which 
signals  is  susceptible  of  two  different  significations^  according  as  the 
current  is  caused  to  proceed  through  the  particular  metallic  circuit  in 
one  direction  or  in  the  contrary  direction. 

«  And,  note  also,  the  apparatus  or  mechanism  may  be  so  arranged  as 
that,  by  pressure  upon  suitable  of  the  said  buttons  or  finger  keys,  two 
(or,  in  some  cases,  more)  of  the  said  different  metallic  circuits  may  be 
formed  out  of  the  several  conducting  wires  at  the  same  time,  for  the  con- 
temporaneous transmission  of  two  or  more  distinct  ^electric  cur-  r^oAQ 
rents,  which  may  be  excited  by  the  same  battery ;  and,  although  "- 
each  of  such  currents  should  only  give  one  signal  (with  one  or  other  of 
those  two  significations  which  belong  thereto,  according  to  the  direction 
in  which  the  current  acts),  nevertheless,  the  combination  or  concurrent 
exhibition  of  two  or  more  signals,  by  means  of  as  many  distinct  electric 
currents,  may  have  a  different  signification  to  that  signification  which 
would  appertain  to  the  exhibition  of  either  of  the  signals  by  itself. 

<<But,  note,  two  concurrent  signals  maybe  exhibited  at  the  same  time, 
without  forming  two  distinct  currents  as  last  mentioned,  but  by  the  trans- 
mission of  only  one  electric  current  through  one  metallic  circuit ;  be- 
cause, as  each  circuit  is  composed  of  two  conducting  wires  united  for 
the  time  into  one  circuit,  each  wire  may  be  considered  as  one-half  of 
that  circuit ;  and  the  electric  current,  in  proceeding  along  one  wire  or 
half  of  the  circuit  in  a  direction  from  the  battery  towards  the  distant 
terminus,  may  give  one  signal,  and  the  same  current,  in  returning  along 
the  other  wire  or  half  of  the  circuit  in  a  direction  towards  the  battery 
(in  order  to  complete  its  circuit)  may  give  another  signal ;  the  simulta- 
neous and  concurrent  exhibition  of  which  two  signals  may  have  a  differ- 
ent signification  from  that  which  would  appertain  to  the  exhibition  of 
either  of  the  signals  by  itself,  or  to  the  concurrent  exhibition  of  either 
of  the  said  signals,  with  any  other  signal  with  which  it  might  be  brought 
into  concurrence.  But,  notwithstanding  that  two  contemporaneous  sig- 
nals may  be  thus  exhibited  in  concurrence,  by  transmission  of  only  one 
electric  current  through  one  metallic  circuit  which  is  composed  of  two 
wires,  nevertheless,  the  two  signals  which  are  so  brought  into  concur- 
rence may  be  differently  paired,  or  their  concurrence  may  be  diversified, 
at  the  pleasure  of  the  operator ;  because,  if  each  distinct  conducting 
wire,  out  of  a  '''number  of  such,  is  adapted  to  produce  its  appro-  p^iocq 
priate  signal  by  transmission  of  an  electric  current  through  that  "- 
particular  wire,  then,  by  pressure  of  suitable  buttons  or  keys  as  afore- 
said, any  two  of  such  wires  may  be  conjoined  into  one  metallic  circuit, 
and  the  electric  current  which  is  transmitted  through  that  circuit  will 
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exhibit  two  concurrent  signals,  which  may  (at  the  pleasure  of  the  ope- 
rator) be  the  concurrence  of  any  two  of  the  whole  number  of  indiyidual 
signals  which  the  several  wires  are  qualified  to  produce  individually. 

A<  And,  by  virtue  of  the  several  means  above  described,  the  apparatus 
or  mechanism  may  be  arranged  so  as  to  be  qualified  to  form  (at  the 
pleasure  of  the  operator)  a  variety  of  different  metallic  circuits,  each 
such  circuit  being  adapted  to  give  its  own  appropriate  signal :  but,  never- 
theless, the  electric  current  which  will  be  transmitted  through  each  of 
those  circuits  can  be  made  to  give  two  different  significations  to  the  sig- 
nal belonging  to  that  circuit,  according  to  the  direction  of  the  current* 
Or,  the  apparatus  or  mechanism  may  be  so  arranged  as  to  be  capable  of 
forming  two  or  more  metallic  circuits  with  a  distinct  electric  current 
through  each  circuit  at  the  same  time,  in  order  to  exhibit  two  (or,  in 
some  cases,  more)  signals  in  concurrence.  Or,  the  apparatus  or  mechan- 
ism may  be  so  arranged  as  to  be  capable  of  giving  two  signals  in  concur- 
rence, by  the  transmission  of  an  electric  current  through  one  metallic 
circuit ;  with  capability  of  diversifying  the  concurrence  of  the  two  sig- 
nals which  will  be  brought  into  concurrence  by  the  formation  of  one 
metallic  circuit :  and  hence,  by  one  or  other,  or  all,  of  those  various 
means,  a  sufficient  diversity  of  signals,  and  change  in  the  significations 
of  those  signals,  can  be  given  in  distant  places,  for  constituting  a  tele- 
graphic language,  or  mode  of  communicating  letters  of  the  alphabet^ 
and  numeral  or  symbolic  characters. 

^Rf^M  ^^  And,  furthermore,  the  manner  whereby  the  aforesaid  ^trans- 
-'  mission  of  electric  currents  through  metallic  circuits  is  caused  to 
give  signals,  or  to  sound  alarums,  in  distant  places,  is,  either  by  the 
angular  motions  which  such  currents  are  capable  of  giving  to  mag- 
netic needles,  which  are  poised  upon  centres  of  motion,  and  placed  in 
suitable  proximity  to  the  said  conducting  wires  through  which  such  cur- 
rents are  transmitted ;  or  else,  by  the  attractive  force  of  occasional 
magnetism  which  such  currents  are  capable  of  exciting  in  masses  of  iron 
which  are  not  magnets  themselves,  but  which  are  placed  in  suitable  prox- 
imity with  the  said  conducting  wires  through  which  such  currents  are 
transmitted;  or  else,  by  the  evolution  of  gas  proceeding  from  water 
which  is  decomposed  by  causing  such  electrical  currents  to  pass  through 
it ;  or  else,  by  any  two  or  by  all  of  the  said  modes  of  action  combined  in 
such  manner  as  is  suitable  for  giving  such  signals,  or  sounding  such 
alarums,  at  a  distance,  as  may  be  required. 

«<  And,  respecting  the  adaptation  of  magnetic  needles  for  giving  sig- 
nals, the  same  may  be  made  like  compass  needles,  but  fixed  on  axes 
passing  through  their  centres  of  motion,  and  those  axes  mounted  deli- 
cately on  pivots  at  their  ends,  in  the  manner  of  the  arbors  of  watch 
wheels,  so  as  to  render  the  needles  capable  of  moving  very  freely  with  an- 
gular motion  about  their  centres  of  motion.  Each  needle  must  have  son«e 
slight  tendency  given  to  it  to  induce  it  to  point  in  one  particular  direc- 
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tion,  when  it  is  left  to  itself,  aninfiaenced  bj  the  electric  current :  the 
simplest  (and  perhaps  the  best)  mode  of  giving  sach  a  tendency,  is,  by 
gravitation ;  in  which  case,  the  axis  of  the  needle  must  be  horizontal,  or 
nearly  so,  and  one  end  of  the  needle  being  made  rather  heavier  thap 
the  other,  that  heavy  end  of  the  needle  will  always  point  downwards 
when  the  needle  is  left  to  itself:  and,  whenever  the  needle  does  so  point 
upwards  and  downwards,  it  denotes  that  it  is  quiescent,  or  at  rest,  and 
that  ^t  is  not  giving  any  signal.  One  of  the  conducting  wires  r^^oro 
before  mentioned  is  disposed  vertically,  or  in  a  direction  parallel  ^ 
to  the  needle  when  the  same  is  at  rest,  the  wire  being  situated  as  neair 
to  the  needle  as  can  be  to  avoid  touching :  and,  when  an  electric  current 
is  transmitted  in  manner  already  explained,  through  the  said  wire,  so  as 
to  pass  in  proximity  to  the  needle,  that  current  will  give  the  needle  a 
slight  tendency  to  move  about  its  centre  with  an  angular  motion  or  do- 
flection  from  its  previous  parallelism  to  the  wire.  If  the  transmission 
of  the  current  through  the  wire  is  in  one  direction,  the  needle  will  ac- 
quire a  slight  tendency  to  deflect  one  way  from  the  said  parallelism; 
but,  if  the  transmission  is  in  the  contrary  direction,  the  tendency  will 
be  to  deflect  the  other  way. 

«  But,  note,  as  the  tendency  to  deflection  thus  given  to  the  needle  is 
but  slight,  it  requires  to  be  multiplied  by  the  same  means  as  is  resorted 
to  for  a  like  purpose  in  the  instruments  known  by  the  name  of  galvano- 
meters ;  that  is,  by  causing  the  conducting  wire  to  form  many  convolu- 
tions around  the  needle,  or  around  a  narrow  space  within  which  the 
needle  is  left  at  liberty  to  move,  but  without  touching  any  of  the  convo- 
lutions that  the  wire  makes ;  the  order  of  the  said  convolutions  of  the 
wire  beiog  such  as  that  the  wire  shall  always  transmit  the  electric  cur- 
rent in  one  direction  at  one  side  of  the  plane  in  which  the  needle  moves, 
but  shall  transmit  the  current  in  the  contrary  direction  at  the  other  side 
of  that  plane.  To  produce  such  convolutions  of  the  wire,  it  must  be 
coiled  around  the  space  in  which  the  needle  moves,  all  the  ascending 
parts  of  the  coils  being  at  one  side  of  the  needle  (that  is,  towards  one 
end  of  its  axis),  and  all  the  descending  parts  of  the  coils  being  at  the 
other  side  of  the  needle  (or,  nearer  to  the  other  end  of  its  axis).  With 
this  arrangement  of  the  conducting  wire,  each  ascending  as  well  as 
descending  pairt  of  the  several  *coils  will  transmit  the  electric  r^coco 
current  in  the  proper  direction  for  giving  the  needle  a  tendency  *" 
to  deflection  one  way  or  other,  according  to  the  direction  in  which  the 
current  is  transmitted  through  the  coiled  wire ;  and  the  concurrence  of 
an  adequate  number  of  such  coils  may  be  made  to  multiply  the  before- 
mentioned  slight  tendency  of  the  needle  to  deflection,  until  it  becomes 
sufficient  to  turn  the  needle  (notwithstanding  the  gravitation  of  its  heavy 
end)  with  a  sudden  and  decided  motion  to  one  side  or  other  of  its  quies- 
cent or  vertical  position,  the  instant  that  the  transmission  of  an  electric 
current  through  the  wire  is  commenced,  by  the  formation  of  two  of  the 
'       VOL.  X. — 68 
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condacting  wires  into  a  metallic  oircmt  by  pressure  on  suitable  bnttonsy 
or  finger  keys,  as  already  mentioned. 

«  The  extent  of  deflection,  or  angular  motion,  that  the  needle  is  per- 
mitted  to  perform,  in  consequence  of  the  tendency  to  deflection  which 
it  then  acquires,  is  limited  by  fixed  stops :  and  the  instant  that,  by 
pressure  on  the  said  buttons,  a  metallic  circuit  is  formed,  and  an  electric 
current  begins  to  be  transmitted  through  the  coils  of  wire,  the  needle 
mores  suddenly  from  its  quiescent  or  vertical  position,  until  it  comes  to 
rest  in  an  inclined  position  against  one  of  its  said  stops :  and  it  will 
remain  motionless  in  that  inclined  position  so  long  as  the  current  is 
continued ;  and  when  the  needle  is  at  rest  in  such  an  inclined  position, 
it  will  point  to  some  character,  letter,  figure,  or  symbol,  which  is  marked 
on  a  suitable  dial  or  tablet ;  and  it  is  by  so  causing  the  needle  to  point 
to  such  character,  letter,  figure,  or  symbol,  that  a  signal  is  giyen.  When 
the  needle  is  thus  made  to  incline  to  one  side  of  its  quiescent  or  vertical 
position  as  far  as  its  stop  will  allow,  it  will  point  to,  and  signify,  one 
character,  letter,  figure,  or  symbol  on  the  dial  or  tablet:  but,  when,  by 
reversing  the  direction  of  the  electric  current  through  the  coiled  con- 
^oeA-t  ducting  wire,  as  already  mentioned,  the  ^needle  is  made  to  in- 
^  cline  to  the  other  side  of  its  quiescent  or  vertical  position,  it  will 
point  to,  and  signify,  a  difierent  character,  letter,  figure,  or  symbol  on 
the  same  dial  or  tablet. 

<<  And  the  instant  that  the  electric  current  through  the  coiled  con- 
ducting wire  is  discontinued,  by  releasmg  the  buttons  or  finger  keys 
from  pressure,  and  thereby  breaking  or  nullifying  the  metallic  circuit 
through  which  the  electric  current  was  transmitted,  then  the  needle  re- 
ttirns,  by  the  gravitation  of  its  heavy  end,  to  its  quiescent  or  vertical 
position,  in  which  it  will  not  point  to,  or  signify,  any  character,  letter, 
figure,  or  symbol,  on  the  dial  or  tablet.  And  the  needle  will  remain  at 
rest  in  that  quiescent  or  vertical  position,  until  the  transmission  of  an 
electric  current  is  resumed,  in  manner  before  stated. 

<<  And  it  will,  in  most  cases,  be  expedient  to  affix  another  second 
magnetic  needle  upon  the  same  axis  as  that  needle  already  mentioned 
which  is  included  in  the  space  within  the  coils  of  the  conducting  wire 
as  aforesaid,  the  said  second  needle  being  parallel  to  the  former,  but  so 
far  along  the  axis  thereof  as  to  be  beyond,  or  exterior  to,  those  coils 
of  the  wire  within  which  the  first  described  or  principal  needle  is  situ- 
ated :  the  second  needle,  which  may  be  called  the  exterior  needle,  must 
be  reversed,  end  to  end,  in  respect  to  the  first  described,  or  principal 
needle,  which  may  be  called  the  interior  needle ;  that  is  to  say,  if  the 
north  pole  of  one  needle  points  directly  upwards  when  they  are  both  in 
their  vertical  or  quiescent  position,  the  north  pole  of  the  other  needle 
must  point  directly  downwards.  By  this  reversal  of  the  poles,  the  ex- 
terior needle  will  be  in  proper  relative  position  in  respect  to  those  coils 
of  the  conducting  wire  which  are  nearest  to  it,  so  as  to  be  suitably  situ- 
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a  ted  for  receiving  the  defleoting  influence  of  those  coils,  and  therefore 
the  exterior  needle  will  be  caused  to  concur  with  the  interior  needle  in 
assuming  the  required  inclining  *position.  Also,  by  their  reversed  rj^orr 
poles,  the  two  needles  neutralize  each  other's  terrestrial  magnet-  ^ 
ism,  or  tendency  to  assume  the  direction  of  dipping  needles,  or  of  com- 
pass needles ;  the  two  needles,  when  thus  reversed,  forming  what  is 
well  known  by  the  term  of  an  astatic  combination.  The  exterior  needle 
is  that  which  should  point  to  the  characters,  letters,  figures,  or  symbols, 
which  are  marked  on  the  dial  or  tablet  before  mentioned,  in  preference 
to  the  interior  needle,  which  is  too  much  concealed  within  the  coils  of 
the  wire  to  be  convenient  for  that  purpose.  The  axis  of  the  two  needles 
may  pass  through  the  plane  of  the  said  dial  or  tablet,  and  have  the 
exterior  needle  fixed  on  at  the  front  of  that  plane,  the  coils  of  conduct- 
ing wire  and  the  interior  needle  being  behind  the  same  plane. 

«( And  note,  it  must  be  understood  in  all  cases,  not  only  that  the 
several  conducting  wires  with  which  the  apparatus  is  provided,  are  effectu- 
ally insulated  one  wire  from  another  wire,  as  before  mentioned,  but  also 
that  the  different  coils  which  the  same  wire  is  caused  to  make,  as  afore- 
said, around  the  space  in  which  the  interior  needle  is  included,  are  also 
effectually  insulated  one  coil  from  another  adjacent  coil,  in  order  that 
the  electric  current  which  is  to  be  transmitted  through  the  conducting 
wire  may  be  really  transmitted  from  one  end  of  each  wire  to  the  other 
end  thereof,  without  being  able  to  find  a  shorter  course  or  circuit,  by 
lateral  transmission,  out  of  one  coil  or  wire  into  another  adjacent  coil  or 
wire.  The  requisite  insulation  of  the  wires  may  be  made  in  the  usual 
manner  of  preparing  the  wire  used  in  the  instruments  called  galvano- 
meters, viz.  by  surrounding  or  covering  the  metal  of  the  wire  with  coils 
of  thread  of  silk  or  cotton,  or  other  suitable  substance,  and  such  thread 
covering  may  be  coated  with  some  suitable  resinous  varnish  which  will 
be  impervious  to  moisture. 

<<  An  apparatus  or  mechanism  containing  a  suitable  ^number  r^org 
of  magnetic  needles  of  the  kind  above  described  (astatic  or  other-  *- 
wise)  for  pointing  to,  or  exhibiting  upon,  a  suitable  dial  or  tablet,  all  the 
various  characters,  letters,  figures,  or  symbols,  which  are  intended  to  be 
used  in  giving  signals  in  distant  places,  is  to  be  provided  at  that  portion 
of  the  apparatus  which  is  situated  at  the  distant  terminus  hereinbefore 
mentioned ;  and,  if  required,  duplicates  of  the  same  apparatus  or  me- 
chanism afe  to  be  provided  at  any  intermediate  places  between  the  two 
termini,  where  simultaneous  and  like  signals  are  required  to  be  given. 
Also,  another  such  duplicate  is  to  be  provided  at  the  hereinbefore  first- 
mentioned  terminus,  in  view  of  the  operator  who  intends  to  give  signals 
in  the  several  more  and  more  distant  places  (the  most  remote  whereof 
is  the  distant  terminus)  by  aid  of  the  other  several  duplicates  of  the  said 
apparatus  or  mechanism. 

«  The  conducting  wires  must  be  arranged  so  that  there  is  one  suoh 
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mre  for  each  of  the  astatic  or  other  needles  which  is  contained,  as  afore- 
said, in  every  duplicate  of  the  apparatus ;  that  one  wire  first  making  its 
convolutions  or  series  of  coils  around  one  of  the  needles  in  the  duplicate 
which  is  situated  at  the  first  terminus,  in  view  of  the  operator;  thence 
extending  onwards  in  continuation  from  the  endmost  of  those  coils  to 
the  next  nearest  duplicate  apparatus,  and  there  making  like  convolutions 
around  the  corresponding  needle  thereof;  then  extending  onwards  to 
the  next  nearest  duplicate,  and  making  like  coils  around  its  corresponds 
ing  needle ;  and  so  on  to  that  apparatus  which  is  situated  at  the  distant 
terminus,  where  the  same  wire  must  also  make  like  convolutions  around 
the  corresponding  needle  of  that  apparatus.  In  like  manner,  another 
such  conducting  wire,  which  is  insulated  from  the  other  wires,  is  extended 
in  a  similar  course  of  coiling  round  another  needle  in  each  of  the  several 
duplicates  of  the  apparatus ;  and  so  with  other  wires,  in  order  that  every 
*8^71  ^^^^^^  needle  in  each  duplicate  may  "^have  its  distinct  insulated 

-'  wire,  but  that  all  the  corresponding  needles  in  each  duplicate  may 
be  connected  by  the  same  wire.  There  may  also  be  an  additional  wire 
(or  wires)  extending  direct  from  one  terminus  to  the  other,  without  making 
any  coils,  or  having  any  connexion  with  any  needles. 

^  Now,  if  one  of  the  before-mentioned  wires,  which  is  connected  with 
a  set  of  corresponding  needles,  is  formed  (by  pressing  suitable  buttons 
or  finger  keys)  into  a  metallic  circuit,  by  conjunction  with  a  wire  which 
has  no  connexion  with  any  needles,  then  the  electric  current  which  is 
transmitted  through  that  circuit,  will  cause  simultaneous  and  like  motion 
in  all  the  said  corresponding  needles,  but  in  no  others.  If  such  current 
is  transmitted  in  one  direction,  all  those  said  corresponding  needles  will 
incline  one  way,  and  will  all  point  to  and  signify  one  and  the  same 
character,  letter,  figure,  or  symbol  on  their  respective  dials  or  tablets. 
But,  if  the  current  is  transmitted  in  a  contrary  direction,  the  same 
needles  will  incline  the  other  way,  so  as  to  point  to  and  signify  another 
character,  letter,  figure,  or  symbol  on  their  said  dials  or  tablets.  That 
duplicate  of  the  portion  of  the  apparatus  which  contains  needles,  and 
which,  as  before  mentioned,  is  placed  at  the  terminus,  in  view  of  the 
operator,  enables  him  to  see  what  signals  he  is  actually  giving,  when  he 
presses  particular  buttons  or  finger  keys,  and  thereby  he  may  avoid 
making  mistakes.  The  apparatus  containing  needles  at  the  distant 
terminus  will  exhibit  like  signals,  which  may  be  observed  by  the  person 
who  is  to  receive  them,  and  so  will  the  several  duplicates  of  the  appa- 
ratus containing  needles  which  may  be  situated  at  different  intermediate 
places  between  the  two  termini ;  for,  as  before  mentioned,  the  needles 
belonging  to  every  distant  portion  of  the  apparatus  will  exhibit  the  same 
signals  at  the  same  time. 
*fi^R1       '^  ^^  ^  obvious,  that,  by  releasing  the  last-mentioned  ^buttons 

-^  or  finger  keys,  and  pressing  others  instead  thereof,  another  of  the 
before-mentioned  conducting  wires,  which  is  connected  with  another  dif- 
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ferent  set  of  corresponding  needles  from  those  last  mentioned,  may  be 
formed  into  a  metallic  circuit  with  the  same  (or  with  another)  wire  which 
has  no  connexion  with  any  needles,  and  then  the  same  effects  as  before 
mentioned  will  be  produced,  but  upon  different  needles,  and  will  there- 
fore give  different  signals.  And  so  on,  any  other  one  of  those  wires 
which,  as  before  mentioned,  is  connected  with  a  set  of  corresponding 
needles,  may,  whenever  it  is  required,  be  formed  into  a  metallic  circuit 
for  bringing  into  operation,  and  giving  signals  by,  the  corresponding 
needles  to  which  that  wire  belongs.  Bat  so  long  as  only  one  needle  in 
each  duplicate  of  the  apparatus  or  mechanism  containing  needles  is 
rendered  operative  at  the  same  time,  so  long  will  the  signals  thereby 
given  be  confined  within  a  series  of  simple  significations,  or  two  signifi- 
cations to  each  needle,  according  as  it  is  made  to  incline  and  point  one 
way  or  the  other  way. 

«<  And,  in  order  to  bring  two  or  more  needles  in  each  duplicate  into 
concurrent  operation  at  the  same  time,  so  as  to  obtain  diversity  of  sig- 
nifications from  their  concurrence,  two  or  more  distinct  metallic  circuits 
may  (by  pressure  upon  suitable  of  the  buttons  or  finger  keys)  be  formed 
at  the  same  time  out  of  two  or  more  of  those  wires  which  have  no  con- 
nexion with  needles,  together  with  as  many  of  those  wires  which  belong 
to  sets  of  corresponding  needles ;  and  then  the  transmission  of  a  distinct 
electric  current  through  each  such  circuit,  although  from  the  same  bat* 
tery,  will  actuate  two  or  more  needles  at  once  in  each  of  the  duplicates 
of  the  apparatus  containing  needles.  And  it  is  obvious  that  any  two  of 
the  needles  contained  in  each  duplicate  may  be  thus  brought  into  con 
current  operation,  according  as  the  buttons  or  finger  keys  are  pressed. 

*^i  Or,  instead  of  thus  forming  two  or  more  distinct  metallic  r^coea 
circuits  for  transmission  of  as  many  distinct  electric  currents,  *- 
another  and  more  convenient  mode  of  obtaining  the  same  result,  of 
actuating  two  needles  at  once,  is,  to  form  a  metallic  circuit  by  conjunc- 
tion  of  any  two  of  those  conducting  wires  before  mentioned,  whereof 
each  one  is  connected  with  its  own  set  of  corresponding  needles :  and 
then  the  one  electric  current  which  will  be  transmitted  through  the 
metallic  circuit  so  formed,  will  actuate  both  such  sets  of  corresponding 
needles,  that  is,  it  will  actuate  two  needles  in  each  of  the  duplicates  of 
the  apparatus  containing  needles.  And,  by  pressure  on  suitable  of  the 
buttons  or  finger  keys,  any  two  of  the  said  last-mentioned  conducting 
wires  may  be  formed  into  the  one  metallic  circuit,  which,  as  aforesaid, 
is  to  bring  two  needles  into  concurrent  and  cotemporaneous  operation ; 
wherefore,  any  two  out  of  the  whole  number  of  needles  in  each  duplicate 
of  the  apparatus  containing  needles,  may  be  so  brought  into  concurrent 
and  cotemporaneous  operation,  and  that  is  done  without  making  use  of 
any  of  those  other  wires  before  mentioned  which  have  no  connexion  with 
any  needles ;  but  one  of  the  latter  wires  muH  be  used  for  forming  part 
of  any  metallic  circuit|  whereby  it  is  required  to  bring  only  one  of  tb«i 
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needles  in  each  duplicate  apparatus  into  operation  by  the  electric  current 
which  is  transmitted  through  that  circuit. 

<<  And,  in  cases  where  it  may  be  required  to  bring  three  of  the  needles 
in  each  duplicate  of  the  apparatus  into  concurrent  and  cotemporaneous 
operation,  the  same  may  be  done  by  forming  two  distinct  metallic  cir- 
cuits for  two  distinct  electric  currents;  one  of  those  circuits  being  formed 
by  conjoining  one  of  the  said  wires  which  has  no  connexion  with  any 
needles,  to  one  of  the  wires  belonging  to  a  particular  set  of  needles ;  the 
other  circuit  being  at  the  same  time  formed  by  conjunction  of  two  other 
of  the  last-mentioned  wires  belonging  to  particular  sets  of  needles. 
*Sf)01  ***  ^^^  ^^^'  ^^^  needles  in  each  duplicate  apparatus  may 
^  be  brought  into  concurrent  and  cotemporaneous  operation  by  one 
electric  current,  if  the  metallic  circuit  for  that  current  is  formed  by 
coupling  two  of  the  wires  which  belong  to  particular  sets  of  needles  with 
oQe  pole  of  the  battery,  and  only  one  such  wire  with  the  other  pole  of 
the  same  battery ;  in  which  case,  one  half  of  the  circuit  will  consist  of 
one  wire,  but  the  other  half  thereof  will  consist  of  the  said  couple  of 
wires ;  wherefore,  the  transmission  of  the  electric  current  through  the 
last-mentioned  half  of  its  circuit  will  be  divided  between  the  two  wires 
of  the  said  couple,  and,  although  so  divided,  it  will  actuate  both  the  sets 
of  needles  belonging  to  those  two  wires,  at  the  same  time  that  the  cor- 
responding transmission  through  the  first-mentioned  half  of  the  circuit 
will  be  confined  to  one  wire,  and  will  only  actuate  the  one  set  of  needles 
belonging  thereto ;  thus  making  three  sets  of  needles  in  all  which  are 
brought  into  concurrent  and  cotemporaneous  operation  by  transmission 
of  only  one  electric  current. 

<<  And,  note,  it  is  obvious  that  four  sets  of  needles  may  (if  required) 
be  brought  into  concurrent  and  cotemporaneous  operation  by  transmis- 
sion of  only  one  electric  current,  if  the  metallic  circuit  for  that  transmis- 
sion is  formed  by  coupling  two  of  those  wires  which  belong  to  particidar 
sets  of  needles  to  each  pole  of  the  battery ;  in  which  case,  the  transmis- 
sion of  the  electric  current  through  both  the  halves  of  its  circuit  will  be 
divided  between  the  two  wires  of  each  couple,  and,  although  so  divided, 
it  will  actuate  all  the  sets  of  needles  belongmg  to  all  those  four  wires 
which  are  thus  coupled,  and  whereof  the  couples  are  conjoined  into  one 
circuit  for  the  transmission  of  one  electric  current. 

<<  And,  note,  in  order  that  the  conducting  wires  may  be  capable  of 
being  conjoined  together,  any  one  or  two  of  them,  with  any  other  one  or 
two  of  them,  into  a  ^metallic  circuit,  or  into  metallic  circuits,  for 
the  formation  of  a  variety  of  such  circuits,  as  before  explained, 
the  said  wires  must  all  (or  else  so  many  of  them  as  are  intended  to 
retain  that  capability  must)  be  connected  together  at  the  most  distant 
terminus  by  one  cross-piece  of  metal,  in  a  suitable  manner,  for  the  free 
transmission  of  electric  currents  from  that  distant  end  of  any  one  wire 
to  the  corresponding  end  of  the  other  wires.    Wherefore,  when  the  con* 
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trary  ends  of  any  one,  two,  or  more  of  the  Bame  wires  (which  ends  are 
at  the  first-xnentioDed  terminus)  are  to  be  brought,  by  pressure  on  the 
buttons  or  finger  keys,  into  connexion  with  the  two  poles  of  the  voltaic 
battery,  in  any  of  the  various  ways  of  connecting  them  (which  may  be 
necessary  for  forming  the  wires  which  are  so  connected  into  such  metallic 
circuits  as  are  required),  it  will  in  all  cases  happen  that  the  said  two  or 
more  wires  which  are  so  formed  into  a  circuit,  or  into  circuits,  will  be 
already  suitably  connected  by  the  said  cross-piece  of  metal  at  the  distant 
terminus,  for  the  transmission  of  electric  currents  through  these  circuits. 
And,  notwithstanding  that  the  said  cross-piece  of  metal  also  forms  a 
communication  between  the  distant  ends  of  the  wires  then  for  the  time 
belonging  to  those  circuits,  and  the  distant  ends  of  other  conducting 
wires,  which  do  not  for  the  time  belong  to  those  circuits,  nevertheless, 
as  the  last-mentioned  wires  have  no  connexion  at  their  other  ends  with 
the  poles  of  the  battery,  the  electric  current  will  not  be  transmitted  (or, 
not  in  any  sensible  degree)  through  those  last-mentioned  wires,  because 
the  current  will  be  confined  to  the  other  wires  which  are  actually  con- 
nected with  the  poles  of  the  battery,  and  which  therefore  constitute  the 
intended  metallic  circuit  or  circuits. 

«And,  furthermore,  the  apparatus  or  mechanism  hereinbefore  set 
forth,  although  it  has  been  hitherto  described  as  if  it  were  merely  for 
enabling  a  person  ^stationed  at  the  first-mentioned  terminus  to  r^togo 
give  signals  to  other  persons  situated  at  the  distant  terminus,  ^ 
and  also,  if  required,  at  such  other  intermediate  places  between  the 
two  termini  as  may  be  provided  with  duplicates  of  that  portion  of  the 
apparatus  which  is  at  the  distant  terminus,  nevertheless,  with  suitable 
additions  to  what  has  been  hereinbefore  explained  respecting  that  last- 
mentioned  portion,  it  is  equally  capable  of  enabling  a  person  stationed 
at  the  distant  terminus  to  give  signals  to  the  person  stationed  at  the 
first-mentioned  terminus,  and  also,  if  required,  to  other  persons  sta- 
tioned at  all  the  said  intermediate  places,  so  as  to  communicate  intelli- 
gence in  either  direction,  for  carrying  on  a  mutual  telegraphic  conver- 
sation between  the  persons  at  the  two  termini.  The  said  additions  are, 
another  voltaic  battery  and  set  of  buttons  or  finger  keys,  with  suitable 
mechanism  for  them,  exactly  like  those  parts  already  mentioned  as 
being  situated  at  the  first-mentioned  terminus. 

<<  The  said  additional  battery  and  set  of  buttons  or  finger  keys  being 
applied  to  that  portion  of  the  apparatus  which  is  situated  at  the  distant 
terminus,  will  enable  the  person  who  is  stationed  there,  to  connect  the 
distant  ends  of  any  of  the  conducting  wires  with  the  poles  of  the  dis- 
tant battery,  so  as  to  form  those  wires,  at  the  will  of  that  person  (ac- 
cording as  he  chooses  to  press  the  buttons  or  finger  keys),  into  suitable 
metallic  circuits  for  the  transmission  of  electric  currents  from  one  pole 
of  the  battery  at  the  distant  terminus,  along  those  conducting  wires 
which  constitute  one  half  of  the  circuit,  to  the  other  first-mentioned 
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terminus,  and  from  thence  back  again,  along  those  other  conducting 
irires  which  form  the  other  half  of  the  same  circuit,  to  the  contrary 
pole  of  the  same  battery ;  and  such  transmission  is  caused  to  produce 
all  the  same  signals,  and  diversity  of  signals,  by  means  of  the  different 
needles,  as  already  explained,  the  transmission  being  equally  operatire 
♦fiR^1  ^P^^  ^^^  needles  in  *all  the  several  duplicates  of  the  apparatus 
^  which  contain  needles. 
<«  The  arrangement  of  the  buttons  or  finger  keys  is  precisely  the  same 
at  both  termini,  and  their  connexions  with  the  voltaic  battery  are  simi- 
lar, except  that  the  distant  battery  has  its  poles  reversed  in  respect  to 
the  poles  of  the  other  battery ;  that  is  to  say,  the  connexions  which  are 
made  between  each  pole  of  the  distant  battery  and  its  several  buttons 
or  finger  keys,  correspond  exactly  to  those  connexions  which  are  made 
between  the  contrary  poles  of  the  other  battery  and  its  like  buttons  or 
finger  keys :  wherefore,  if,  by  pressing  any  particular  buttons  or  finger 
keys,  they  will  cause  the  needles  to  give  a  particular  signal  or  signals 
at  every  portion  of  the  apparatus  containing  needles,  it  follows,  from 
the  similarity  of  arrangement  and  reversal  of  the  poles  of  the  distant 
battery,  that,  by  pressing  the  corresponding  buttons  or  finger  keys  at 
the  other  terminus,  they  will  cause  the  needles  to  give  a  like  signal  or 
signals  at  every  such  portion.  Wherefore,  all  that  has  been  hereinbe- 
fore explained  respecting  the  mode  of  giving  signals  by  a  person  sta- 
tioned at  the  first-mentioned  terminus,  to  other  persons  stationed  at  the 
several  more  and  more  distant  intermediate  places,  and  at  the  distant 
terminus,  is  also  to  be  understood  to  be  equally  applicable  to  the  mode 

of  giving  signals  by  a stationed  at  the  distant  terminus,  to  others 

stationed  at  the  intermediate  places  and  at  the  first-mentioned  terminus. 
And,  note,  it  is  by  that  duplicate  of  the  portion  of  the  apparatus  con- 
taining needles,  which,  as  hereinbefore  stated,  is  placed  in  view  of  the 
person  stationed  at  the  first-mentioned  terminus,  that  he  is  enabled  to 
see  and  receive  the  signals  which  the  person  at  the  distant  terminus 
intends  to  give  to  him. 

*8641  **  '^^^'  '^^^^^  although  in  general  it  is  intended  that  *the  ope- 
^  rator  stationed  at  one  terminus  shall  complete  the  signals,  or 
series  of  such,  which  will  constitute  a  distinct  idea  or  communication 
from  him,  before  the  person  at  the  other  terminus  begins  to  return  any 
signals  in  reply,  nevertheless,  the  apparatus  and  mechanism  will  admit, 
if  required,  of  some  signals  being  made  by  one  party  at  the  same  time 
that  other  different  signals  are  making  by  the  other  party ;  because 
some  of  the  conducting  wires  may  be  formed  into  a  circuit  with  the  bat- 
tery at  one  terminus,  whilst  others  of  those  wires  are  formed  into  a 
distinct  circuit  with  the  battery  at  the  other  terminus,  and  it  is  obvious 
that  distinct  electric  currents  may  be  transmitted  through  those  circuits 
at  the  same  time,  without  interference  of  one  with  the  other ;  and  each 
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of  those  distinct  transmisBio&B  will  prodnee  iu  own  proper  effect  upon 
different  needles. 

«<  And,  note,  there  is  a  cross-piece  of  metal  for  connecting  the  onds 
of  some,  or  HI,  of  the  condocting  wires  at  the  first-mentioned  terminns, 
similar  to  that  cross-piece  already  mentioned  as  being  at  the  distant  ter- 
minus, and  for  a  similar  purpose  as  already  explained,  yis.,  it  is  for 
keeping  tite  wires  connected  in  readiness  for  forming  any  of  those  metal- 
lic circuits  which  they  may  be  required  to  form  with  the  distant  battery: 
but,  when  such  a  cross-bar  is  provided  at  both  ends  of  each  of  the  wires, 
it  follows,  that,  whenever  any  one  of  those  ends  is  to  be  connected  with 
its  battery,  in  order  to  form  one-half  of  a  circuit,  the  said  end  must  be 
previously  disconnected  from  its  said  cross-piece.  This  disconnexion  is 
most  conveniently  effected  by  the  same  pressure  on  the  button  or  fiuger 
key,  which  causes  the  intended  connexion  of  the  said  end  of  the  wire 
with  its  battery  to  be  effected. 

«<  And,  before  {Mroceeding  to  state  the  mode  of  exciting  occasional 
magnetism,  and  of  decomposing  water,  *I  shall  explain  the  de-  rn^Qt^e 
tails  and  drawings  of  an  apparatus  and  mechanism  which  is  oon-  '- 
atructed  aecording  to  the  foregoing  description. 

[The  specification  then  proceeded  to  explain  the  meohanism  of  the 
apparatus  used,  referring  to  the  drawings,  and  concluded  as  follows : — ] 

«<  Having  now  described  our  said  improvements,  I,  the  said  W.  F. 
Cooke,  few  myself  and  for  the  said  C.  Wheatstone,  do  hereby  declare 
that  the  new  invention  whereof  the  exclusive  use  is  granted  to  us  by  the 
said  lettws-patent,  consists  in  the  fellowiog  particulars: — 

<<  Firstly,  in  the  improvement  hereinbefore  described,  for  Uie  purpose 
of  communicating  determinate  angular  motions  to  magnetic  needles,  by 
means  of  electric  currents  transmitted  through  metallic  circuits,  and  the 
adaptation  of  such  angular  motions  for  the  purpose  of  giving  signals  in 
distant  places.  And  whereas  some  experiments  have  been  heretofore 
made  by  others,  upon  giving  signals  by  means  of  the  well-known  instru- 
ments called  galvanometers,  which  are  for  measuring  the  force  of  electric 
currents  passing  through  metallic  circuits,  I  wish  to  be  understood  that 
we  make  no  claim  to  the  application  of  the  multiplying  coils  of  conduct- 
ing wires,  hereinbefore  described,  around  the  magnetic  needles :  but  the 
improvement  we  have  made  in  the  adaptation  of  magnetic  needles  to  the 
purpose  of  giving  signals,  is,  in  disposing  the  needles  in  vertical  planes 
(the  axis  whereon  they  are  fixed  being  horizontal),  and  in  making  the 
needles  heavier  at  one  end  than  the  other,  in  order  to  give  them  a  deci- 
ded preponderance,  or  tendency  to  hang  perpendicular,  and  point  up- 
wards, when  they  are  not  influenced  by  electric  currents ;  and  in  limiting 
the  angular  motions  of  the  needles  (when  they  are  so  influenced)  to 
some  certain  determinate  extent,  by  providing  fixed  stops  against  which 
the  needles  may  recline,  and  continue  at  rest  for  a  time  in  suitable 
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♦f^AAl  ^^^''^^^^g  directions  for  pointing  out,  on  a  yertical  dial|  the  Big- 
^  nifications  of  the  signals  they  are  to  give ;  and,  in  case  two  or 
more  snch  loaded  needles  are  to  be  placed  near  together  in  the  same 
vertical  plane,  for  pointing  out  signals  on  the  same  dial,  then  in  the 
adaptation  of  astatic  needles,  that  is,  two  reversed  needles  fixed  on  the 
same  horizontal  axis,  for  giving  signals  in  such  cases.  But,  note,  the 
astatic  mode  of  combining  magnetic  needles  for  galvanometers  being  well 
known,  we  make  no  claim  to  the  use  of  astatic  needles  for  giving  signals, 
unless  such  astatic  needles  are,  as  before  mentioned,  disposed  two  or 
tiore  in  a  vertical  plane,  and  are  loaded  at  one  end,  and  have  their 
angular  motions  limited  to  a  determinate  extent  by  stops. 

<<  Secondly,  in  the  improvement  hereinbefore  described  of  combining 
several  magnetic  needles,  so  that  they  will  point  out  on  one  dial  (suitably 
marked)  the  significations  of  the  signals  which  they  are  to  give,  by  the 
determinate  angular  motions  which  are  communicated  to  them  by  electric 
currents :  those  signals  being  given,  in  some  cases,  by  the  inclination 
and  pointing  of  one  needle ;  in  other  cases,  by  the  concurrence  and 
mutual  pointing  of  any  two  needles ;  or,  in  some  cases,  by  the  concur- 
rence of  three  or  four  needles,  as  may  be  most  suitable  for  the  sort  of 
signals  which  are  intended  to  be  given. 

(« Thirdly,  in  the  improvement  hereinbefore  described,  of  arranging 
and  combining  any  suitable  number  of  conducting  or  telegraphic  wires 
into  a  set  capable  of  being  operated  upon  by  buttons  or  finger  keys  at 
each  end  of  the  set,  and  having  a  voltaic  battery,  and  also  a  dial,  with 
magnetic  needles  as  aforesaid,  at  each  end  of  the  set ;  with  power  of 
using  those  parts  in  such  manner  that  (at  the  pleasure  of  the  operator) 
any  two  or  more  such  wires  may  have  one  or  other  of  their  ends  con- 
nected to  the  two  opposite  poles  of  the  battery  belonging  to  that  end, 
the  contrary  ends  to  those  ends  which  are  so  connected  ^being  at 
the  same  time  conjoined  together,  so  as  to  form  the  said  two  or 
more  wires  into  a  metallic  circuit  or  circuits,  for  the  transmission  of  an 
electric  current  or  currents  throughout  the  length  of  two  conjoined  wires, 
as  a  means  of  giving  signals  by  the  angular  motions  that  such  current 
or  currents  will  communicate  to  magnetic  needles  which  are  subjected  to 
the  influence  of  such  currents,  or  of  sounding  alarums  by  the  conjoined 
action  of  magnetic  needles  aforesaid,  or  of  the  evolution  of  gas  from 
decomposition  of  water  by  such  currents,  and  of  occasional  or  temporary 
magnetism  excited  in  masses  of  soft  iron  by  such  currents.  And  where- 
as either  end  of  any  wire  or  wires  of  such  set  aforesaid,  is  capable  of 
being  connected  with  either  pole  of  its  appropriate  battery,  a  diversity 
of  metallic  circuits  can  be  formed,  with  a  capability  of  transmitting  an 
electric  current  in  either  direction  through  each  such  circuit,  and  of 
thereby  giving  a  diversity  of  signals  from  a  few  wires. 

«<  Fourthly,  in  the  improvement,  hereinbefore  described,  in  the  ar- 
rangement and  combination  of  each  set  of  the  buttons  and  finger  keys. 


*867] 


10  COMMON  BUNCH.    (1  J.  SCOTT.)  867 

whereby  the  ends  of  aU  the  several  conducting  wires  constituting  the 
set  thereof  are  kept  conjoined  one  to  another,  in  readiness  for  becoming 
parts  of  anj  such  circuits  as  may  be  formed  by  connecting  the  opposite 
or  dbtant  ends  of  the  wires  with  the  distant  battery ;  but,  nevertheless, 
the  several  buttons  and  keya  hold  all  the  several  ends  which  belong  to 
them  in  due  order  for  enabling  the  operator  to  disjoin  any  two  or  more 
ends  from  their  fellow  ends,  by  an  instantaneous  touch,  which  likewise 
connects  the  ends  so  disjoined,  with  either  pole  of  the  battery  belongbg 
to  the  keys,  and,  vice  versa^  the  same  self  action  of  the  keys,  whereby 
they  disconnect  the  said  ends  from  those  poles  when  the  buttons  are 
released,  likewise  rejoins  those  ends  to  their  fellow  ends  in  the  set. 

«  Fifthly,  in  the  improvement  hereinbefore  described,  ^whereby  r^cogo 
a  set  of  combined  conducting  wires  as  aforesaid,  having  a  voltaic  ^ 
battery  and  a  set  of  buttons  or  finger  keys,  and  also  a  dial  with  mag- 
netic needles,  for  giving  signals,  as  well  as  an  apparatus  for  sounding 
alarums  at  each  end  of  the  set,  may  also  have  duplicates  of  such  dials, 
with  needles  and  apparatus  for  alarums,  at  intermediate  places  between 
the  two  ends ;  all  such  duplicates  operating  simultaneously  with  each 
other,  and  with  the  two  end  dials  and  alarums,  to  give  like  signals  and 
to  sound  Irke  alarums. 

<(  Sixthly,  in  the  improvement  hereinbefore  described,  and  represented 
at  fig.  Y,  sheet  II.  of  the  drawings  hereunto  annexed,  for  communi- 
cating determinate  angular  motions  to  magnetic  needles,  by  subjecting 
them  to  the  attractive  force  of  occasional  or  temporary  magnetism, 
which  is  excited  in  soft  iron  by  means  of  electric  currents,  for  the  pur- 
pose of  giving  signals  in  distant  places  by  such  determinate  angular 
motions  of  needles. 

ft<  Seventhly,  in  the  improvement,  hereinbefore  described,  and  repre- 
sented at  fig.  R,  sheet  11^  of  the  drawings  hereunto  annexed,  for  sound- 
ing alarums  in  distant  places,  either  by  direct  application  of  the  attract- 
ive force  of  occasional  or  temporary  magnetism,  which  is  excited  in 
soft  iron  by  means  of  electric  currents  transmitted  through  metallic 
circuits,  or  else  by  applying  the  said  attractive  force  of  such  occasional 
magnetism  to  let  off  ordinary  clock-work  alarums,  and  permit  them  to 
sound  by  the  mechanical  force  and  action  of  their  own  mechanism. 

<<  Eighthly,  in  the  improvement,  hereinbefore  described,  and  repre- 
sented at  fig.  S,  sheet  II.  of  the  drawings  hereunto  annexed,  for  sound- 
ing alarums  in  distant  places,  by  the  aid  of  an  additional  voltaic  battery 
(or  alarum  battery)  which  is  brought  into  action  when  required  for 
sounding  the  alarum ;  the  sounding  thereof  being  either  by  direct  ap- 
plication of  the  attractive  force  of  occasional  ^magnetism,  or  by  r^or^q 
applying  such  force  to  let  off  clock-work  alarums,  as  above  ^ 
seventhly  stated :  but,  according  to  this  our  eighth  improvement,  the 
requisite  occasional  magnetism  is  excited  by  an  electric  current  derived 
from  that  additional  battery ;  the  metallic  circuit  by  which  that  current 
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18  80  derived  from  the  said  batter j,  being  formed  (when  th«  same  is  re* 
quired  to  act)  by  an  angular  motion  then  communicated  to  a  magnetic 
needle,  which  is  disposed  within  multiplying  coils  of  conducting  wire, 
through  which  an  electric  current  is  transmitted  from  a  distance ;  the 
said  angular  motion  of  the  needle  being  caused  to  make  the  requisite 
contacts  for  forming  the  metallic  circuit  of  the  additional  or  alarum 
battery. 

<<  Ninthly,  in  the  improvement,  hereinbefore  described,  and  repre- 
sented in  fig.  Q,  sheet  II.  of  the  drawings  hereunto  annexed,  for  effect- 
ing the  contact  requisite  for  forming  a  metallic  circuit,  by  which  an 
additional  or  alarum  battery  is  brought  into  action,  for  the  purpose  of 
sounding  alarums  in  distant  places,  as  above  eighthly  Bet  out ;  but  which 
contact,  in  this  our  ninth  improvement,  is  effected  by  means  of  the  evo- 
lution of  gas  arising  from  the  decomposition  of  water  whidi  is  included 
within  a  small  close  vessel,  from  which  the  gas  cannot  easily  escape, 
wherefore  it  presses  down  the  water,  and  thereby  raises  up  a  small 
column  of  mercury  from  the  bottom  of  the  vessel  into  the  open  leg  of  an 
inverted  syphon-tube  which  is  connected  with  the  vessel,  so  as  to  raise 
the  mercury  up  into  contact  with  the  end  of  a  wire,  in  order  to  form  th 
required  circuit." 

The  witnesses  called  on  the  part  of  the  plaintiffs,  stated,  that,  long 
before  the  date  of  the  letters-patent  granted  to  Cooke  and  Wheatstone, 
it  had  been  familiar  to  scientific  men  tiiat  the  electric  fluid  generated 
by  means  of  a  galvanic  battery  might  be  conducted  instantaneously,  by 
means  of  wires  communicating  with  the  two  poles  of  the  battery,  to  a 
i^atTM  distance;  that  one  Oersted,  ^a  Dane,  in  the  year  1816,  dis- 
-^  covered  that  the  fluid  so  conveyed  might  be  made  to  operate 
upon  a  magnetic  needle ;  that,  in  1820,  a  mode  was  suggested,  in  a 
published  lecture,  by  one  Amp^e,  a  Frenchman,  for  making  this  dis- 
covery the  means  of  communicating  aignals  to  distant  places ;  that,  in 
1833,  one  Ronalds  practically  applied  it  to  a  small  extent,  by  means  of 
frictional  electricity;  that  a  German  named  Schweiger  afterwards 
•discovered  a  mode  of  accumulating  the  power  of  the  electric  fluid  by 
.multiplying  coils  of  wire  round  the  magnetic  needle ;  and  that  this  was 
in  substance  the  whole  that  was  known  of  the  subject  down  to  the  time 
of  the  grant  of  the  patent  to  Cooke  and  Wheatstone  in  1837.  The 
witnesses  then  explained  the  operation  of  the  patentees'  invention,  and 
stated,  that,  in  their  opinion,  the  mode  of  carrying  out  the  end  pro- 
posed was  described  in  the  specification  with  such  a  degree  of  certainty 
and  precision  as  would  enable  a  person  even  but  little  acquainted  with 
•the  subject  to  carry  the  invention  into  effect. 

The  mode  of  conveying  signals,  according  to  the  plaintiffs'  patent, 
was,  by  causing  two  or  more  magnetic  needles  to  deflect  or  point  to 
letters  or  figures  on  a  dial-plate,  with  stops  to  control  the  oscillation  of 
tibe  needles, — the  person  to  be  commnnicated  with  at  the  distant  pomt 


10  COMMON  BENCH.    (1  J.  SCOTT.)  870 

baving  before  him  a  similar  dial-plate  ^ith  similar  magnetic  needles ; 
five  wires  and  five  needles  being  used  to  convey  the  signals,  and  a  sixth, 
irire  for  the  purpose  of  completing  the  circuit,  by  returning  the  electric 
current  to  the  negative  pole  of  the  battery  whence  it  started. 

The  infringement  complained  of  consisted  in  the  working  by  the  de* 
fendants  of  a  patent  obtained  by  them  on  the  11th  of  Februtfy,  1847, 
for  <<  Improvements  in  electric  telegraphs,  and  in  the  arrangements  and. 
apparatus  to  be  used  therein  and  therewith,  part  of  which  *im-  r^coir-i 
provements  are  also  applicable  to  time-keepers  and  other  useful  *- 
purposes."  In  their  specification,  which  was  enrolled  on  the  11th  of 
August,  1847,  the  patentees  (the  defendants)  described  their  invention 
to  relate,  «  Firstly,  to  improvements  in  the  construction  and  the  arrange- 
ment of  the  several  parts  of,  and  in  the  means  of  applying  the  electric 
current  to  the  working  of,  electric  telegraphs,  by  which  visible  signals 
may  be  indicated  and  transmitted,  or  communications  conveyed,  from 
one  place  to  a  distant  place,  by  the  agency  of  electricity ;  such  visible 
signals  being  indicated  by  the  peculiar  arrangement  and  motions  of  au 
indicator  or  indicators,  whereby  letters  and  figures,  or  other  conven- 
tional signals,  may  be  designated.  For  this  purpose,  we  cause  the 
electric  fluid  to  pass  through  a  number  of  coils  of  fine  wire,  properly 
coated  or  covered  with  silk  or  other  suitable  non-conducting  material, 
which  wire  is  wound  round  a  flat  reel  or  reels  of  ivory  or  other  suitable 
material;  the  end  of  these  fine  wires  being  alternately  brought  into 
contact  with  the  galvanic  battery,  by  suitable  arrangements  whereby  the 
current  is  made  to  act  on  and  give  motion  to  a  partially  magnetized 
ring  or  piece  of  metal  suspended  and  moving  on  a  fine  centre  in  a  plane 
parallel  to  the  side  or  face  of  the  flat  reel  about  which  the  wire  is  coiled, 
that  is  to  say,  parallel  to  the  planes  in  which  the  wire  is  so  coiled,  the 
motions  of  this  partially  magnetized  ring  being  communicated  to  an 
indicator  or  indicators,  whose  motions,  in  connexion  with  a  peculiarly 
arranged  dial-plate,  with  symbols  thereon,  may  be  employed  to  desig- 
nate letters,  figures,  or  other  conventional  signals,  and  transmit  intelli- 
gence, by  means  of  electricity.  Secondly,  our  invention  relates  to  the 
arrangement  of  apparatus  for  giving  audible  signals,  by  means  of 
electricity,  at  distant  places,  which  signals  are  indicated  by  one  or  a 
number  of  successive  blows  on  a  bell  or  gong.  Fifthly,  our  invention 
relates  to  ^certain  other  arrangements  and  apparatus  to  be  used  r^oiro 
in  electric  telegraphs,  for  the  purpose  of  enabling  the  various  ^ 
instruments  to  be  worked  independently  of  each  other,  or  two  or  more 
in  connexion  with  each  other,  but  independently  of  the  rest,  throughout 
a  long  line  of  telegraphic  communication.*'  The  specification  then 
described  the  apparatus,  referring  to  a  great  number  of  drawings  an- 
nexed thereto ;  and  the  patentees  concluded  with  the  following  (amongst 
other)  claims : — <<  Firstly,  we  claim  as  an  improvement  in  electric  tele- 
graphs the  use  of  a  ifing  or  piece  of  metal  partially  magnetized,  in 
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combination  with  a  reel  or  coil  of  wire  as  above  described,  whereby  and 
wherein  the  electric  current  so  acts  that  the  motions  take  place  in  a 
direction  transverse  to  the  axis  of  the  coil,  and  paralleli  or  nearly  so^  to 
the  planes  in  which  the  wire  constituting  the  coil  lies :  Secondly,  we 
claim  as  an  improvement  in  electric  telegraphs,  an  indicator  or  indicators 
deriving  motion  respectively  from  a  current  of  electricity  transmitted 
through  a  coil  arranged  and  acting  on  a  partially  magnetized  ring  or 
piece  of  metal,  as  above  described,  and  the  adaptation  of  such  motions 
to  communicating  intelligence  between  distant  places :  Thirdly,  we 
claim  as  an  improvement  in  electric  telegraphs,  the  adaptation  of  an 
indicator  or  indicators  to  a  dial-plate  constructed  and  arranged  as  above 
described :  Fourthly,  we  claim  as  an  improvement  in  electric  telegraphs, 
the  working  two  indicators  so  as  to  give  the  requisite  motions,  by  means 
of  a  single  handle  constructed  and  arranged  as  above  described :  Fifthly, 
we  claim  as  an  improvement  in  electric  telegraphs  for  giving  audible 
signals,  the  use  of  a  ring  or  piece  of  metal  partially  magnetized,  in 
combination  with  a  reel  or  coil,  as  above  described,  whereby  and  wherein 
the  electric  current  so  acts  that  the  motions  take  place  in  a  direction 
transverse  to  the  axis  of  the  coil,  and  parallel,  or  nearly  so,  to  the  planes 
*K7^1  ^^  ^^^^^  *^^^  ^^^^  constituting  the  coil  lies,  and  actuate  suitable 
^  apparatus  for  giving  such  signals :  Eighthly,  we  claim  as  an  im- 
provement in  electric  telegraphs,  a  deflector  constructed  and  arranged 
as  above  described,  in  combination  with  an  earth-plate,  to  each  instru- 
ment, whereby  the  electric  current  may  be  diverted,  and  the  instruments 
insulated,  in  such  manner  as  to  allow  the  instruments  at  two  or  more 
stations  on  a  line  to  communicate  with  each  other,  independently  of  the 
other  stations." 

The  defendants,  in  working  their  telegraphs,  instead  of  using  a  re^tim- 
wire,  plunged  the  two  ends  of  the  condtu^ting-'Wire  into  the  earth,  which 
was  found  to  complete  the  circuit,  by  returning  the  electric  current  to 
the  battery  precisely  as  if  the  whole  circuit  had  been,  as  in  the  plain- 
tiffs' invention,  a  metallic  one.  By  this  means,  the  defendants  were 
enabled  to  communicate  signals  by  means  of  one  wire  and  two  needleSy — 
the  signs  being  indicated  by  repeated  deflections  of  the  needles  to  one 
9ide  or  the  other  on  the  dial-plate,  according  to  the  direction  given  to 
the  electric  current. 

It  was  proved  that  the  defendants'  improvements,  as  to  the  number 
of  needles  and  wires,  materially  diminished  the  expense  of  construction, 
as  well  as  the  liability  of  the  apparatus  to  derangement  from  accidental 
causes. 

Although  by  both  methods  signals  might  be  communicated  to  inters 
mediate  stations,  it  appeared  that  the  defendants'  method  enabled  the 
intermediate  stations  to  send  as  well  as  to  receive  signals, — which  the 
plaintiffs'  method  did  not. 

At  the  close  of  the  plaintiffs'  case,  it  was  submitted,  on  the  part  of  tho 
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defendants,  that  the  plaintiffs  mast  be  nonsuited ;  for,  that  an  essential 
part  of  their  invention  was,  the  transmission  of  the  electric  current 
through  a  metallic  circuit,  whereas  the  mode  adopted  by  the  defend- 
ant was,  by  transmitting  the  electric  current  through  a  circuit,  part  of 
which  was  metallic,  the  earth  *being  made  the  medium  for  the  r^^c^wM 
completion  of  the  circuit,  by  returning  the  electric  fluid  to  the  '- 
opposite  pole  of  the  galvanic  battery. 

The  lord  chief  justice  declined  to  nonsuit  the  plaintiffs,  but  reserved 
leave  to  the  defendants  to  move  to  enter  a  nonsuit  if  the  court  should 
think  the  objection  a  fatal  one :  and  he  left  six  questions  to  the  jury,  to 
which  they  returned  the  following  answers : — 

To  the  first, — ^that  the  making  of  signals  by  dials  at  distant  placeSi 
was  not  new. 

To  the  second, — that  the  handle  of  the  defendants  was  a  different  in- 
strument from  the  cross-bar  of  the  plaintiffs. 

To  the  third, — that  the  magnetic  ring  and  indicator  of  the  defendants, 
was  a  different  instrument  from  the  needles  claimed  in  the  plaintiffs' 
specification. 

To  the  fourth, — that  the  sending  of  signals  to  intermediate  stationa 
was  new  to  the  plaintiffs ;  that  is,  was  their  idea  or  invention ;  and  that 
it  had  been  infringed  by  the  defendants. 

To  the  fifth, — that  the  angular  motions  of  needles,  on  vertical  planes 
and  horizontal  axes,  in  combination  with  stops,  was  the  invention  of  the 
plaintiffs ;  and  that  it  had  been  infringed  by  the  defendants. 

To  the  sixth,  that,  as  a  whole,  the  system  of  counting  with  one  wire 
and  two  needles,  was  not  the  system  of  the  plaintiffs. 

The  lord  chief  justice,  upon  this  finding,  directed  a  yerdict  to  be 
entered  for  the  plaintiffs,  with  liberty  to  the  defendants  to  move  to 
enter  a  verdict  for  them  if  the  court  should  be  of  opinion  that  the  above 
answers  led  to  that  legal  conclusion. 

A  verdict  was  accordingly  entered  for  the  plaintiffs,  damages,  5Z. 

Cockbum^  in  Easter  term  last,  on  the  part  of  the  ^defendants,  r^oi^c 
obtained  a  rule  nisi  to  enter  a  nonsuit,  or  a  verdict  for  the  de-  '- 
fendants  on  the  plea  of  not  guilty,  or  for  a  new  trial.  He  submitted 
that  the  defendants*  mode  of  returning  the  electric  current  to  the  gal- 
vanic battery,  by  using  the  earth  to  complete  the  circuit,  was  essentially 
different  from  the  mode  described  in  the  plaintiffs*  specification,  which 
assumed  a  continuity  of  metal  to  be  necessary  throughout ;  that  the  de- 
fendants' invention  in  other  respects  (and  particularly  as  to  the  number 
of  wires  and  needles  used)  materially  differed  from  the  plaintiffs' ;  and 
that  the  result  of  the  finding  of  the  jury  upon  the  several  questions  sub- 
mitted to  them,  was,  that  they  supported  the  patent,  but  negatived  the 
alleged  infringement. 

The  Attomey-Qeneral  (Sir  John  Jervis)  also,  on  the  part  of  the  plain- 
tiffs, obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  ofmisdirectioni 
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or  that  the  verdict  might  (if  necessary)  he  set  aside,  irith  reference  to 
certain  of  the  findings,  as  against  evidence.  In  the  result,  however,  it 
became  unnecessary  to  discnss  this  rule. 

The  AUomey-Qeneralf  Martin^  Montagu  Smithy  and  Chrove^  in  Trinity 
term  last,  showed  cause  against  the  defendants'  rule,  and 

Cockbwmy  Webster^  and  Chanee^  were  heard  in  support  of  it. 

The  arguments  are  so  fully  commented  upon  in  the  course  of  the 
judgment,  that  it  has  been  thought  useless  to  repeat  them. 

Our.  adv.  tmft. 
*Cbbsswbll,  J.,  now  delivered  the  judgment  of  the  court : 
This  was  an  action  by  the  phdntiflb,  claiming  as  assignees  of  a 
patent  granted  in  1887  to  W.  F.  Cooke  and  C.  Wheatstone,  for  improve- 
ments in  giving  signals  and  sounding  alarums  in  distant  places,  by  means 
of  electric  currents  transmitted  through  metallic  circuits. 

The  declaration  recites  the  letters-patent,  and  several  indentures  of 
assignment  whereby  the  plaintiffs  became  assignees  of  the  letters-patent, 
and  alleges  infringements  by  the  defendants  in  using  and  counterfeiting 
the  invention. 

The  defendants,  after  setting  out  on  oyer  the  letters-patent  and  the 
indentures  of  assignment,  pleaded  certain  pleas  denying  the  plaintiffs' 
title  as  assignees  of  the  patent,  and  also  the  plea  of  not  guilty,  and 
pleas  denying  that  the  patentees  were  the  first  inventors  of  the  improve* 
ments,  denying  that  the  invention  was  new,  and  denying  the  utility  of 
some  parts  of  the  invention  claimed  in  the  specification.  Issues  were 
joined  on  these  pleas. 

The  cause  was  tried  before  WiLDB,  C.  J.,  at  the  Euttings  at  Westmin- 
ster, after  Hilary  term,  1850,  when  a  verdict  was  found  for  the  plain- 
tiffs, and  also  certain  special  matters  in  answer  to  questions  put  to  the 
jury  by  the  lord  chief  justice,  subject  to  leave  to  move  on  the  part  of 
the  defendant ;  in  pursuance  of  which,  in  Easter  term,  1850,  a  rule  was 
obtained  calling  on  the  plaintiffs  to  show  cause  why  a  verdict  should  not 
be  entered  for  the  defendant  on  the  plea  of  not  guilty,  or  why  a  nonsuit 
should  not  be  entered,  or  a  new  trial  had. 

'Cause  was  shown  against  that  rule  in  last  Trinity  term.  The  argu- 
ment on  that  occasion  turned  upon  the  question,  what  was  the  proper 
*8771  ^^^^^^  ^^  ^  entered  in  'Respect  of  the  special  matters  found  by 
^  the  jury  in  answer  to  the  questions  of  the  lord  chief  justice. 
Those  answers  were,  as  far  as  it  is  material  to  state  them,  in  answer  to 
the  third  question, — that  the  magnetic  ring  and  indicator  of  the  defend- 
ants is  a  different  instrument  from  the  needle  claimed  in  the  plaintiffs' 
specification ;  in  answer  to  the  fourth  question, — that  the  sending  of 
iignals  to  intermediate  stations,  was  «new  to  the  plaintiffs,"  by  which 
expression  is  to  be  understood,  that  it  was  a  new  invention  of  the  pa- 
tentees ;  in  answer  to  the  fifth  question, — that  the  angular  motions  of 
the  needles  in  vertical  planes  on  horizontal  axes,  conjointly  with  the 
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stops,  were  <«  Dew  to  the  plaintiffB/'  meaning,  as  before,  a  new  invention 
of  the  patentees ;  in  answer  to  the  sixth  question,  that,  as  a  whole,  the 
system  of  counting  with  one  wire  and  two  needles  (whioh  it  appeared  in 
evidence  was  the  system  nged  by  the  defendants)  is  not  the  same  as  the 
system  of  the  plaintiffs* 

In  the  argument  on  i^wkig  cause,  it*  was  insisted  for  the  plaintiffs, 
that  they  were  entitled  to  retain  the  verdict  in  respect  of  tiie  answers  of 
Ae  jury  to  the  fourth  and  fifth  questions.  The  defendants,  it  was  said, 
were  guilty  of  infringement,  within  the  terms  of  the  declaration,  iu 
having  used  the  matters  refeired  to  in  those  answers ;  those  matters 
having  been  duly  specified,  and  being  fit  subjecta  of  a  patent,  and  com- 
prehended within  the  terms  of  the  patent  itself. 

Some  discussion  took  place^  on  the  argument,  aa  to  whether  the  de- 
fendants had  been  shown  to  have  used  the  matters  referred  to  in  those 
fburth  and  fifth  answers;  in  the  result  of  whidli  it  appeared  that  the 
defendants  had  used  the  sending  of  signals  to  intermediate  stations,  by 
means  of  duplicates  at  those  stations  of  the  coile  and  apparatus  used  at 
the  terminal  stations. 

As  to  the  fifth  answer,  it  appeared  that  the  defendants  had  used  an 
instrument  moving  in  s  vertical  plane,  *which  they  called  a  mag-  r^coira 
netic  ring  and  indicator,  producing  the  same,  or  very  neariy  the  '- 
same  result  as  would  be  prodiwed  by  the  needle  dsBi^ibed  in  the  specific 
cation.  But,  as  the  jury  in  answer  to  the  third  question  bad  found  that 
the  magnetic  ring  and  indicator  of  the  defendants  is  a  different  instrur 
ment  from  the  needle  claimed  in  ike  plaintiffs'  specification,  it  was 
insisted,  for  the  defendants,  that  the  use  of  the  ring  and  indicator  waa 
no  infringement  of  the  patent.  This  objection  applied  only  to  so  much 
of  the  alleged  infringement  as  consisted  in  using  an  instrument  or  por- 
tion of  machinery  moving  in  a  vertical  plane,  and  is  of  a  much  less 
general  and  important  nature  than  the  objections  made  to  the  plaintiffs' 
right  to  a  verdict  in  respect  of  either  of  the  two  alleged  inflringements. 

The  first  of  these  objections,  and  that  which  was  mainly  relied  on  for 
the  defendants,  was,  that  the  patent  of  the  plaintiffs'  being  described  in 
the  title,  and  also  the  invention  patented  being  described  in  the  wh(Ae 
of  the  specification,  whenever  mentioned,  as  an  invention  of  improve- 
ments in  giving  signals  and  soimding  alarums  in  distant  places,  by 
means  of  electric  currents  transmitted  through  metallie  eircuit8f  would 
protect  the  improvements  of  the  patentees  only  when  such  improvements 
were  applied  to  metallic  circuits ;  and  that  no  use  of  such  improvements 
would  be  an  infringement  af  the  patent,  if  the  electric  current  acting 
on  the  improved  machinery  were  not  wholly  transmitted  through  a  me- 
tallic circuit.  And,  as  it  no  doubt  appeared  by  the  evidence  that  the 
electric  current  used  by  the  defendants  had  been  transmitted  through  a 
circuit  not  wholly  metallic,  but  through  a  circuit  which,  though  metallic 
in  its  larger  portion,  was  not  continuously  metallic  throughout,  but  was 
mado  up  in  a  proportion  which,  though  it  must  be  less  than  the  half  of  the 
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whole  circait,  might  be  a  yery  large  one,  by  using  the  earth  as  the  con- 
n^ofrq-^  nezion  ^between  two  portions  of  the  metal,  it  was  insisted  that 
^  no  infriDgement  had  been  made  bj  the  defendants,  or,  indeed, 
conld  be  made,  as  long  as  the  circuit  they  used  was  not  metallic  through- 
out, but  to  a  substantial  extent  non-metallic. 

This  objection  is  one  of  a  grave  character,  and  well  desernng  of  con- 
sideration ;  but  we  are  of  opinion,  that,  considering  it  with  reference  to 
the  specification,  and  to  the  matters  which  appeared  in  evidence  at  the 
trial,  it  ought  not  to  prevail. 

It  appeared  in  evidence,  that  at  the  time  of  the  grant  of  the  letters- 
patent,  the  transmission  of  electric  currents  through  metallic  circuits, 
was  known,  and  that  it  was  also  known  that  the  power  of  the  current 
might  be  increased  by  means  of  coils  in  the  wire  by  which  it  was  trans- 
mitted, so  as  to  deflect  a  magnetic  needle,  and  thereby  give  a  signal. 
It  also  appeared,  that,  after  the  grant  of  the  patent,  it  had  been  dis- 
covered that  a  large  portion  of  the  wire  through  which  the  current 
returned  to  the  battery  might  be  dispensed  with,  by  plunging  into  the 
earth  the  two  ends  of  wire  which  would  have  been  joined  by  the  part  left 
out.  The  electric  current,  it  was  discovered,  would  thus  pass  from  one 
end  of  the  wire  to  the  other,  and  so  complete  the  circuit,  as  effectually 
as  if  a  continuity  erf  wire  had  been  kept  up.  A  circuit  on  this  principle 
would  not  be  wholly  metallic :  it  would  be  so  in  its  greater  part,  and  in 
all  that  part  which  contained  the  coils  and  operated  on  Uie  needles  by 
which  signals  were  given. 

Now,  the  patentees,  by  their  specification,  do  not  make  any  claim  to 
metallic  circuits :  what  they  claim  is,  improvements  in  giving  signals  by 
means  of  electric  currents  transmitted  through  metallic  circuits ;  and 
the  improvements,  as  appears  by  the  specification,  consist  entirely  in 
methods  and  instruments  for  using  the  electric  current, — assuming  it 
*8801  ^  ^^  transmitted  by  means  open  to  the  ^public,  and  in  respect  of 
^  which  the  patentees  make  no  claim. 

The  circuit  used  by  the  defendants  is  metallic  in  all  that  part  which 
operates  in  giving  signals,  and  in  all  the  parts  to  which  the  plaintiffs' 
alleged  improvements  apply :  and  it  is  no  condition  necessary  to  the 
existence  of  the  improvements,  that  the  circuit  should  be  metallic  in  any 
other  part  than  that  which  contains  the  coils,  and  operates  on  the 
needles :  and  there  is  no  doubt  that  the  patentees  might,  without  any 
alteration  of  the  description  of  their  invention  as  contained  in  the  speci- 
fication, have  removed  all  colour  for  this  objection,  if  they  had  used 
words,  in  speaking  of  the  transmission  of  the  current,  which  could  not 
be  contended,  as  those  now  used  are,  to  be  applicable  only  to  currents 
through  circuits  wholly  metallic. 

The  objection  in  question  may  be  considered  as  it  regards  the  specifi- 
cation, and  as  it  regards  the  title  of  the  patent. 

With  respect  to  the  specification,  it  is  to  be  observed,  that,  the  claims 
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of  the  patentees  being  for  improvements  not  all  immediately  connected 
with,  or  dependent'on,  each  other,  bat  all  applicable  to  giving  signals, 
&c.,  by  means  of  electric  currents,  the  plan  adopted  in  the  specification, 
was,  to  give  an  accoant  of  the  whole  system  or  mode  of  transmission  of 
electric  currents  for  the  purpose  of  giving  signals,  and  the  modes  of 
giving  those  signals,  specifying  afterwards  those  parts  claimed  as  im- 
provements, and  either  expressly  disclaiming,  or  leaving  unclaimed,  all 
that  was  not  expressly  claimed.  It  is  obvious,  that,  in  such  a  specifica- 
tion, that  part  which  describes  the  matter  claimed,  is  to  be  much  more 
strictly  construed  than  that  which,  though  necessarily  mentioned,  is  not 
spoken  of  as  a  new  matter,  or  as  the  subject  of  a  grant,  but  only  as 
something  known,  and  necessary  to  be  referred  to  for  the  purpose  of 
explaining  '''the  claim.  Considered  in  this  view,  we  think  the  rn^oo-i 
specification,  in  speaking  of  metallic  circuits,  may  properly  be  ^ 
considered  as  comprehending  all  circuits  which  are  metallic,  as  far  as  it 
is  material  to  the  improvements  claimed  that  they  should  be  so ;  and  that 
the  expression  in  question  is  not  to  be  construed  with  more  strictness 
and  precision  than  is  necessary  to  enable  it  to  fulfil  that  purpose  of 
explanation  for  which  it  was  introduced. 

With  regard  to  the  use  of  the  words  <<  metallic  circuits"  in  the  title 
of  the  patent,  it  was  urged  that  the  patentees,  by  using  those  words, 
would  mislead  a  person  who  was  in  possession  of  improvements  identical 
with  the  plaintifis',  but  which  he  intended  to  use  in  giving  signals  by 
non-metallic  circuits,  and  who  might  have  opposed  the  grant  of  a  patent 
of  a  more  comprehensive  title,  but  would  acquiesce  in  one  confined  to 
metallic  circuits.  But  it  appears  to  us,  that,  whatever  might  be  the 
case,  supposing  currents  transmitted  in  the  manner  used  by  the  defend- 
ant, to  have  been  known  at  the  time  of  granting  the  patent,  or  of 
giving  notice  of  the  application  for  it,  the  title  did,  in  the  actual  cir- 
cumstances of  the  case, — that  is  to  say,  the  earth  circuit  not  being  pub- 
licly known, — give  sufficient  notice  to  any  person  secretly  acquainted 
with  that  discovery,  or  thinking  it  probable  that  some  such  discovery 
might  be  made,  and  having  also  invented  improvements  like  those  of 
the  patentees,  to  put  him  on  his  guard,  and  on  an  inquiry  how  far  the 
proposed  patent  might  interfere  with  him.  It  appears  to  us  reasonable 
to  hold  that  a  claim  for  a  patent  for  improvements  in  the  mode  of  doing 
something  by  a  known  process,  is  sufficient  to  entitle  the  claimant  to  a 
patent  for  his  improvements,  when  applied  either  to  the  process  as 
known  at  the  time  of  the  claim,  or  to  the  same  process  altered  and  im- 
proved by  discoveries  not  known  at  the  time  of  the  claim,  so  long  as  it 
remains  identical  *with  regard  to  improvements  cbimed,  and  their  r^ic^^^o 
application.  ^ 

The  second  objection  was  not  less  extensive  than  the  first,  and  would 
allow  the  full  use  of  all  the  patentees'  improvements,  supposing  them 
to  be  used  only  in  such  an  apparatus  as  the  defendant  used.    That  ob- 
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jection  was,  in  Bubstance,  that  the  plaintiflb'  patent  was  for  a  system 
of  giving  signals  by  means  of  several  wires  and  converging  needles 
pointing  to  letters;  whereas,  the  defendant  had  used  one  wire,  and 
had  made  signals  by  connting  the  deflections  of  a  needle  or  needles, — 
which  was  found  by  the  jury  to  be  a  different  syatem  from  that  of  the 
plaintiffs. 

This  objection  appears  to  us  to  be  Sounded  on  a  wrong  construction 
of  the  specification,  which,  we  think,  shows  the  patent  not  to  be  for  a 
system  of  giving  signals,  but  for  certain  dbtinct  and  specified  improve* 
ments  comprehending  those  now  in  question,— ^A«  $y9Um  being  described 
only  for  the  purpose  of  explaining  the  improv^nents  claimed. 

Another  objection,  somewhat  connected  with  that  Iq^st  mentioned,  was 
urged  for  the  defendants, — that  the  breaches  in  the  declaration,  being, 
that  the. defendants  had  used  and  counterfeited  the  iwentian  of  the 
patentees,  was  not  supported  by  evidence  of  the  use  or  counterfeiting 
of  part  only.  But,  on  looking  at  the  specification,  which  explains  what 
the  invention  is,  it  appears  to  consist  of  nine  specified  improvements: 
and  the  declaration,  in  speaking  of  the  said  invention,  is  to  be  con* 
sidered  as  if  it  charged  the  using,  &c.,  of  the  said  nine  improvements, 
and  is  sufficiently  proved,  by  showing  that  one  of  them  has  been  used. 

It  appears  to  us,  therefore,  that  none  of  the  objections  which  apply 
lo  both  grounds  on  which  the  plaintiffs  claim  the  verdict  «<  in  respect  of 
*8831  ^^^^^^^  needles,  and  '^of  duplicates  at  intermediate  stations," 
-^  ought  to  prevail. 

With  respect  to  the  objection  before  adverted  to,  as  to  the  claim  to 
the  verdict  regarding  vertical  needles,-— on  considering  the  finding  of 
the  jury  with  regard  to  the  defendants'  instrument,  in  conjunction  with 
the  claim  in  the  specification,  antij  p.  865,  and  taking,  as  we  are  bound 
to  do  on  the  present  inquiry,  the  finding  of  the  jury  to  be  correct,  it 
may  be  doubtful  whether  the  plaintiffs  can  claim  the  verdict  on  this 
ground.  But,  it  appears  to  us  that  the  use  of  duplicate  apparatus  at 
intermediate  stations, — ^which  the  jury  have  found  to  be  a  new  invention, 
and  which  was  undoubtedly  used  by  the  defendant, — entitles  the  plain- 
tiff to  retain  his  verdict. 

There  was,  indeed,  an  objection  particularly  applying  to  this  part  of 
the  case,  which  it  is  proper  to  mention:  it  was  insisted  that  the  giving 
of  duplicate  signals  at  intermediate  stations,  was  not  the  proper  subject 
of  a  patent;  being  an  idea,  or  principle,  only,  and  not  a  new  manufac- 
ture. But  we  think  that  the  patentees  not  only  communicated  the  idea 
or  principle  that  duplicate  signals  might  be  given,  but  showed  how  it 
might  be  done,  t*  e.  by  duplicate  apparatus  at  each  station ;  and  that 
this  is  a  fit  subject  of  a  patent.  It  was,  indeed,  contended  that  it  was 
obvious  and  self-evident  that  a  circuit  having  a  distinct  coil,  could  have 
intermediate  ones  also,  which  would  operate  in  the  same  manner.  But 
il  appears  to  us,  that,  though  it  might  be  probable,  d  priori,  that  such 
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would  be  the  case,  it  was  matter  of  experiment  that  it  coald  practicall  j 
be  done ;  and  that  the  invention  of  the  patentees,  though  simple,  was 
one  for  which  a  patent  might  be  granted. 

If,  as  was  mentioned  on  the  argmnent,  the  defendants  have  inter- 
mediate stations  to  send,  as  well  as  to  reeeivej  communications,  it  is  a 
very  important  improvement,  for  which  the  inventors  may  probably  be 
entitled  to  a  patent,  ^though  they  may  not  be  entitled  to  use  it,  r^cog^ 
unless  by  the  license  of  the  patentees  of  the  less  perfect  inven-  ^ 
tion,  on  which  their  own  is  grounded. 

For  these  reasons,  we  think  that  the  rule  most  be  discharged. 

Rule  discharged. 


CROSSE  V.  SEAMAN.    May  2. 

It  U  no  gronnd  for  a  Bnggestion  under  tbe  London  small  debts  «et»  10  A  II  "^et  c.  IzzL  s.  118, 
tbat  the  debt  bas  been  reduced  below  2(M.  by  a  pftTxnent  into  oonrt  under  a  plea  of  tender. 

Debt,  for  work  and  labour  and  materials,  money  paid,  and  money 
due  upon  an  account  stated,  the  sum  sought  to  be  recovered  being  261. 
6«.  6(2. 

The  defendant  pleaded, — ^first,  never  indebted, — secondly,  except  as 
to  71.  15«.,  payment, — ^thirdly,  as  to  that  sum,  a  tender  before  action 
brought 

The  plaintiff  took  the  71  15«.  out  of  court,  and,  at  the  trial  before 
Maulb,  J.,  at  the  first  sitting  in  London  in  the  present  term,  obtained  a 
verdict  for  18Z.  6s.  5d. 

Brewer  J  upon  an  affidavit  containing  all  the  necessary  allegations,  now 
moved  for  a  rule  to  show  cause  why  a  suggestion  should  not  be  entered, 
to  deprive  the  plaintiff  of  costs,  under  the  London  small  debts  act,  10 
&  11  Vict.  c.  Ixxi.  8.  113,  relying  Upon  Turner  v.  Berry,  1  L.  M.  &  Pi 
744,  where  the  debt  had  been  reduced  by  payment  before  action  brought. 
[Gresswell,  J. — Could  the  plaintiff  have  sued  for  the  261.  5s.  6d.  in 
the  county-court?]  No.  [Crbsswbll,  J. — ^Was  he  entitled  to  have 
262.  5s.  Gd.  at  the  time  of  action  brought  ?]  Tes ;  but  he  was  not  en- 
titled to  bring  an  action  for  that  sum.  This  is  ^different  frcmi  the  rn^ooe 
case  of  payment  of  money  into  court,  where  the  defendant  would  '- 
have  to  pay  the  costs  up  to  the  time  of  payment ;  whereas,  tender  is  an 
absolute  bar.  [Williams,  J. — ^A  tender  is  no  bar  to  the  action,  in  debt 
or  assumpsit.]  Suppose  the  whole  sum  due  had  been  tendered,  the 
plaintiff  must  have  failed  in  the  action.  The  action,  therefore,  was  not 
well  brought  as  to  the  72.  15s. 

Jbrvis,  C.  J. — ^I  think  there  ought  to  be  no  rule.    Tender  and  set- 
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off  are  not  like  payment.    The  plaintiff  cannot  know  that  the  defendant 
will  set  up  his  tender  or  his  set-off. 

The  rest  of  the  court  concurring.  Rule  re{used.(a) 

(a)  See  Heaward  «.  Hopkins,  2  DongL  448 ;  Walitdl «.  AlUafon,  S  Bing.  289  (B.  0.  L.  B.  toI. 
11),  11  J.  B.  Moore,  14  (E.  C.  L.  B.  toL  22) ;  Downea  «.  Kaj,  1  Har.  A  W.  649.  But  aee  Jordan 
9.  Strong,  5  M.  A  Selw.  196. 


♦886]  *BODEN  v.  FRENCH.    May  6. 

The  declaration  stated,  that,  in  consideration  that  the  plaintiff  would  emploj  the  defendant  as  a 
coal-factor  to  seU  certain  coals  on  aooount  of  the  plaintiff,  the  defendant  promised  the  plaintiff 
that  he  would  not  seU  the  said  coals  othertoite  than /or  ready  money,  and  alleged  for  breach, 
that  the  defendant  sold  the  coals  otherwise  than  for  ready  money,  to  wit,  at  two  months'oredit : — 

Held,  that  the  action  was  not  sostained  bj  the  production  of  the  foUowing  letter  of  instructions 
given  bj  the  plaintiff  to  the  defendant,  and  by  proof  of  a  sale  of  the  coals  at  15«.  M.  per  ton, 
at  a  credit  of  two  months : — "  Please  seU  for  me  250  tons  of  anthracite  coal,  at  such  price  as 
wUl  realise  me  not  less  than  15«.  per  ton,  nH  «uk,  less  your  commission  for  such  sale." 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
retain  and  employ  the  defendant  as  a  coal-factor,  to  sell  certain  coals 
on  account  of  the  plaintiff,  for  reasonable  reward,  the  defendant  promised 
the  plaintiff  that  he  would  not  sell  and  dispose  of  the  said  goods  and 
chattels  otherwise  than  for  ready  money,  and  that  he  would  render  to 
the  plaintiff  a  true  account  of  the  sale  thereof  within  a  reasonable  time ; 
that  the  plaintiff,  confiding  in  the  said  promise,  did  employ  the  defendant 
as  such  factor  to  sell  the  said  goods,  upon  the  terms  aforesaid ;  and  that 
the  defendant  accepted  such  employment ;  and  alleged  for  breach,  that 
the  defendant  sold  the  said  coals  otherwise  than  for  ready  money,  to  wit, 
at  two  months'  credit,  &;c. 

Plea,  amongst  others,  non  assumpsit. 

At  the  trial,  before  Jbbyis,  C.  J.,  at  the  sittings  in  London  after  the 
last  Hilary  term,  the  plaintiff  put  in  the  following  letter,  in  order  to 
show  the  terms  upon  which  the  defendant  was  authorized  to  sell  the  coals 
in  question : — 

<<  London,  September  26, 1850. 
«'  Mr.  French. 

<<  Sir, — Please  sell  for  me  two  hundred  tons  of  anthracite  coal,  now 
lying  at  Neale's  Wharf,  Blackfriars,  and  belonging  to  me,  at  such  a 
*8671  P"^^  ^  ^^^  realize  me  *not  less  than  Ids.  per  ton,  net  cash,  less 
-'  your  commission  for  such  sale.        (Signed)        «  H.  Boden." 

It  was  proved  that  the  defendant  had  sold  one  hundred  tons  of  the 
coal  at  158.  6d.  per  ton  at  two  months'  credit.  It  appeared  also  that  it 
was  customary  in  the  coal  trade  to  sell  coals  at  a  credit  of  two  months, 
unless  sold  on  the  wharf,  when  the  custom  was  to  sell  for  cash. 

The  lord  chief  justice  was  of  opinion  that  the  letter  of  instructions 
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did  not  bear  the  construction  put  apon  it  in  the  declaration ;  and  accord- 
ingly he  nonsuited  the  plaintiff, — reserving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  752.,  if  the  court  should  be  of  opinion  that  the 
evidence  sustained  the  declaration. 

ByleBj  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi. 

BramweU  and  Dowde9weUf  on  a  subsequent  day,  showed  cause. — The 
defendant's  employment  must  be  taken  to  have  been  subject  to  the  cus< 
torn  of  the  particular  trade,  of  which  the  plaintiff  must  be  assumed  to 
have  been  cognisant :  Wigglesworth  v.  Dallison,  1  Dougl.  201,  Smith's 
Leading  Cases,  299.  The  evidence  showed  that  it  was  the  invariable 
course  of  the  trade  to  sell  at  a  credit  of  sixty  days.  The  direction 
given  here,  was,  to  sell  so  as  to  realize, — ^that  is,  to  insure, — to  the 
plaintiff  15s.  per  ton,  less  the  defendant's  commission.  [Williams,  J. 
— Has  the  defendant  sold  for  cash  f]  He  has  sold  at  such  a  price  as 
will,  deducting  the  discount,  realize  15«.  cash.  [Jeryis,  C.  J. — The 
letter  of  instructions  will  admit  of  at  least  three  significations :  it  may 
mean,  sell  for  cash  down  158.,  or  at  such  a  price  as  will  eventually 
realize  15«.,  or  a  del  *credere.]  If  it  is  ambiguous,  the  nonsuit  r:|,ooo 
was  right.  [Cbesswell,  J. — It  may  be  that  the  defendant  might  ^ 
sell  some  of  the  coals  at  168.  and  some  at  14«.,  so  as  to  make  the  average 
15s.  Where  credit  is  contemplated,  the  ordinary  expression  is,  <<  equal 
to  cash."] 

J8yfe«,  Serjt.,  and  fl^eiy,  in  support  of  the  rule. — ^The  defendant  was 
not  justified  by  his  instructions  in  selling  otherwise  than  for  ready  money. 
According  to  Dr.  Johnson,  "cash"  means  properly  << ready  money, 
money  in  the  chest,  or  at  hand."  In  Eddison  v.  Gollingridge,  19  Law 
Journ.,  N.  S.,  G.  P.  268,  in  assumpsit  by  the  endorsee  of  a  bill  of  ex- 
change against  the  drawer,  with  a  plea  traversing  the  drawing,  the 
plaintiff  gave  in  evidence  an  instrument  in  the  following  form : — <<  Port 
of  London  Sea,  Fire,  and  Life  Assurance  Company.  To  the  Cashier, 
10th  of  September,  1849.  5007.  Fifty-three  days  after  date,  credit 
Messrs.  P.  &  Co.,  or  order,  with  the  sum  of  five  hundred  pounds,  claimed 
per  Cleopatra,  in  cash,  on  account  of  this  corporation.  A.  C,  managing 
director:"  and  it  was  held,  that  "credit  in  cash"  was  equivalent  to 
"  pay ;"  and  that  the  affirmative  of  the  issue  was  proved.  Wilde,  C. 
J.,  says :  «  The  words  <  credit  in  cash'  mean,  <  hold  at  his  command,'  or 
cpay  to  him,'  at  the  expiration  of  the  specified  time,  the  sum  of  500Z." 
[Cresswell,  J. — "  Cash,"  no  doubt,  means  '«  money :"  but,  the  ques- 
tion is,  when  it  is  to  be  realized.]  The  word  <<  cash,"  according  to  the 
argmnent  on  the  other  side,  has  no  meaning  whatever  given  to  it.  The 
plain  and  natural  construction  of  the  letter  is, — <<  sell  for  ready  money, 
at  159.  per  ton."  Thus  construed,  and  thus  only,  a  sensible  meaning  is 
given  to  the  whole  instrument.  [Cresswell,  J. — ^Would  there  have  been 
any  breach  of  duty,  if  the  defendant  had  sold  at  a  credit  of  two  r^cooq 
months,  say,  *for  a  bill  at  two  months,  and  himself  discounted  ^ 
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the  bill  T]  Probably  not,  so  as  lie  realised  to  the  plaintiff  15«.  per  ton, 
net  cash. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged.  At 
the  trial,  it  occnrred  to  me  that  the  contract  was,  to  say  the  least,  ez« 
tremely  doubtfal,  and  that  the  plaintiff  had  failed  to  make  out  that  the 
authority  given  by  the  letter,  was,  to  effect  sales  for  ready  money  only. 
And  the  disettsnon  I  have  heard  has  not  at  all  tended  to  relieve  me  from 
that  doubt.  It  seems  to  have  been  conceded,  in  the  course  of  the  argu- 
ment, that  the  letter  of  instructions  is  ausceptible  of  more  than  one 
probable  construction.  Now,  it  must  be  remembered  that  it  is  the  plain- 
tiff's duty  to  make  out  that  the  construction  which  he  has  put  upon  it  in 
declaring  is  the  true  one :  and  this  he  has  failed  to  do,  if  the  matter  he 
at  all  doubtful.  The  case  is,  in  this  respect,  somewhat  analogous  to  a 
case  which  I  remember  at  Chester,  where  the  jury  said  they  found  the 
contract  produced  quite  unintelligible ;  and  it  was  held  that  the  judge 
was  justified  in  ruling  that  the  plaintiff  had  failed  to  sustain  his  decla- 
ration. If,  however,  it  were  necessary  to  put  a  construction  upon  this 
document,  I  do  not  think  it  shows  such  a  contract  as  that  which  the 
declaration  assumes.  The  real  meaning,  as  it  seems  to  me,  of  the  plain- 
tiff's letter  of  the  26th  of  September,  is,— <<  Sell  for  me  250  tons  of 
coal,  at  such  a  price  as  to  have  available  for  me  at  the  time  of  sale  15«. 
per  ton,  less  your  commission."  That  construction  does  not  support  the 
declaration.    I  therefore  think  the  plaintiff  was  properly  nonsuited. 

Cresswbll,  J. — ^I  am  of  the  same  opinion.  The  plaintiff,  by  his  declara- 
>^8Q01  ^^^^9  ^^^^^^^^s^^c^i^^^^^^hi'3  very  obscure  document.  He  alleges, 
•J  that  the  defendant  '^'undertook  not  to  sell  the  coal  otherwise  than 
for  ready  money,  and  that  he  did  sell  otherwise  than  for  ready  money,  to 
wit,  at  two  months'  credit.  The  authority  is  given  in  these  terms, — «  Please 
sell  for  me  250  tons  of  anthracite  coal,  at  such  a  price  as  will  realize  me 
not  less  than  15a.  per  ton,  net  cash,  less  your  commission."  The  defend- 
ant, it  seems,  therefore,  is  a  commission-agent :  and  we  may  fairly  presume 
that  the  contract  had  reference  to  some  known  usage  of  the  coal. trade. 
Now,  it  is  clear,  that,  by  the  usage  of  the  trade,  a  commission-agent  may 
sell  withont  making  the  purchaser  pay  to  his  principal  ready  money :  and, 
if  there  was  any  usage  by  which  the  agent  pays  ready  money  to  his  prin- 
cipal, though  the  sale  is  on  credit,  that  would  seem  to  be  precisely  the 
sort  of  contract  that  was  contemplated  here.  That,  however,  is  not  the 
contract  upon  which  the  plaintiff  has  declared.  For  these  reasons,  I 
think  the  plaintiff  has  not  set  out  the  contract  according  to  its  true  legal 
effect,  and  consequently  that  this  rule  must  be  discharged. 

Williams,  J. — I  am  of  the  same  opinion.  The  plaintiff  has  failed 
to  satisfy  me  that  the  letter  of  the  26th  of  September,  1850,  fairly 
bears  the  construction  necessary  to  sustain  the  declaration.  I  think 
the  defendant  would  have  been  guilty  of  no  breach  of  duty,  if,  though 
selling  on  credit,  he  had  the  money  forthcoming  at  the  proper  time. 

Ialfoued,  J.,  concurred.  Bole  discharged. 
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*Ex  parte  E.  W.  VIOLETT,  a  Prisoner.    April  26.       [♦891 

Bj  an  order  of  ft^jvdication  by  a  commissioner  of  the  ioBoWent  debtors'  conrty  pnrperting  to  be 
made  porsaant  to  the  1  A  2  Vict  o.  110,  ss.  76,  78,  the  prisoner  was  adjudged  to  be  discharged 
as  to  aU  the  debts  in  his  schedule^  at  the  expiration  of  nx  manih§  from  the  date  of  the  TOit- 
ing  order,  except  at  to  /our  debte,  which  ttie  commissioQer  found  to  have  been  oontraoted  bj 
means  of  a  breach  of  tmst,  and  as  to  which  the  prisoner  was  ordered  to  be  discharged  at  the 
expiration  of  nxtBen  motilib  firom  the  date  of  the  vesting  order  : — Held,  ihai,  whether  the  com- 
missioner had  or  had  not  jurisdiction  to  make  the  latter  part  of  the  eider,  the  first  part  was 
no  discharge  as  to  the  four  excepted  debts. 

Thb  prisoner,  on  the  26th  of  October,  1850,  filed  his  petition  in  the 
insolvent  debtors  court  for  relief  under  the  1  &  2  Vict  c.  110;  and  on 
Che  8d  of  March,  1851,  Mr.  Commissioner  Law  made  the  foUowii^ 
order  of  adjudication,  under  the  76th  and  78th  sections  of  that  act : — 

<«  Upon  hearing  the  matters  of  the  schedule  of  the  said  prisoner,  and 
upon  examination  made  into  tb«  same,  and  upon  the  said  prisoner's 
swearing  to  the  truth  of  the  same,  and  executing  a  warrant  of  attorney 
in  pursuance  of  the  said  acts,  it  is  adjudged  and  ordered  that  the  said 
prisoner  shall  be  discharged  from  custody,  and  entitled  to  the  benefit 
of  the  said  act  as  to  the  several  debts  and  sums  of  money  due,  or 
claimed  to  be  due,  on  the  28th  of  October,  1850,  being  the  time  of 
making  the  order  vesting  the  estate  and  effects  of  the  said  prisoneri 
pursuant  to  the  statute  in  that  behalf,  from  the  said  prisoner  to  the 
several  persons  named  in  the  said  schedule  as  creditors,  or  claiming  to 
be  creditors,  for  the  same  respectively,  or  for  which  such  persons  gave 
credit  to  the  said  prisoner  before  the  said  time  of  making  such  vesting 
order,  and  which  were  not  then  payable,  and  as  to  the  claims  of  all 
other  persons,  not  now  known  to  the  said  prisoner,  who  may  be  endorsees 
or  holders  of  any  negotiable  security  set  forth  in  the  said  schedule  so 
sworn  to  as  aforesaid,  so  soon  as  the  said  prisoner  shall  have  been  in 
custody  at  the  suit  of  one  or  ifiore  of  the  persons  above  *men-  i-^cqao 
tioned,  for  the  period  of  six  months^  to  be  computed  from  the  ^ 
said  time  of  making  such  vesting  order  as  aforesaid ;  excepting  as  to  a 
certain  debt  of  3502.,  part  of  the  debt  of  5862. 12«.  due  from  the  said 
prisoner  to  Richard  Edols,  a  certain  other  debt  of  1002.  due  from  the 
said  prisoner  to  Oeorge  Slade,  a  certain  other  debt  of  8002.  due  from 
the  said  prisoner  to  John  Wilkins,  and  a  certain  other  debt  of  4802.  due 
from  the  said  prisoner  to  Samuel  Parsley ;  and,  forasmuch  as  it  appears 
to  the  said  court  that  the  said  prisoner  hath  contracted  the  said  four 
last-mentioned  debts  severally  by  means  of  a  breach  of  trust,  it  is  ad- 
Judged  and  ordered  that  the  said  prisoner  shall  be  discharged  from 
custody,  and  entitled  to  the  benefit  of  the  said  act,  as  to  the  said  several 
last-mentioned  debts,  so  soon  as  the  said  prisoner  shall  have  been  in 
custody  at  the  several  suits  of  the  said  Richard  Edols,  George  Slade, 
John  Wilkins,  and  Samuel  Parsley,  creditors  for  the  same  debts  re- 
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spectively,  for  the  period  of  Bixteen  calendar  months,  to  be  computed 
from  the  said  time  of  making  such  vesting  order  as  aforesaid." 

Upon  an  affidavit  setting  out  the  above  order,  and  stating,  that  the 
term  of  six  months  therein  mentioned  expired  on  the  14th  instant ;  that 
the  vesting  order  bore  date  the  28th  of  October,  1850 ;  that,  since  the 
said  adjudication,  and  on  the  7th  of  March  last,  the  prisoner  was  served 
with  a  writ  of  detainer  at  the  suit  of  Richard  Edols ;  and  that  he  re- 
mained in  custody  of  the  keeper  of  the  Queen's  prison,  under  and  bj 
virtue  of  such  writ  of  detainer,  since  the  said  14th  instant, 

LubH  now  moved  for  a  writ  of  haheoB  carjma  to  bring  up  the  prisoner 
to  be  discharged. — The  order  of  adjudication  is  bad  so  far  as  relates  to 
the  sixteen  months'  imprisonment.  The  75th  section  of  the  1  &  2  Vict, 
c.  110,  empowers  the  court  to  adjudge  that  the  prisoner  shall  be  dis- 
♦ftQ^T  ^^*^g®^  f*"^™  custody,  at  such  time  as  the  said  court  *shall  direct, 

-'  as  to  the  several  debts  and  sums  of  money  due  or  claimed  to  be 
due  at  the  time  of  making  such  vesting  order  from  such  prisoner  to  the 
several  persons  named  in  his  schedule  as  creditors,  or  claiming  to  be 
creditors,  for  the  same  respectively,  or  for  which  such  persons  shall 
have  given  credit  to  such  prisoner  before  the  time  of  making  such  vest- 
ing order,  and  which  were  not  then  payable,  and  as  to  the  claims  of  all 
other  persons,  not  known  to  such  prisoner  at  the  time  of  such  adjudica- 
tion, who  may  be  endorsees  or  holders  of  any  negotiable  security  set 
forth  in  such  schedule.  The  76th  section  enacts,  <<  that,  in  all  cases 
where  no  cause  shall  appear  to  the  contrary,  it  shall  be  lawful  for  the 
said  court,  &c.,  according  as  shall  seem  fit,  to  adjudge  that  such  prisoner 
shall  be  so  discharged,  and  so  entitled  as  aforesaid,  forthwithj  or  so 
soon  as  such  prisoner  shall  have  been  in  custody  at  the  suit  of  one  or 
more  of  the  persons  as  to  whose  debts  and  claims  such  discharge  is  so 
adjudicated,  for  such  period  or  periods,  not  exceeding  six  months  in  the 
whole,  as  the  said  court,  &c.,  shall  direct,  to  be  computed,  from  the 
making  of  such  vesting  order  as  aforesaid."  And  the  78th  section 
enacts,  « that,  in  case  it  shall  appear  to  the  court  that  such  petitioner 
shall  have  contracted  any  of  his  debts  fraudulently,  or  by  means  of  a 
breach  of  trusty  &c.,  then,  "it  shall  be  lawful  for  such  court,  &c.,  to 
adjudge  that  such  prisoner  shall  be  so  discharged,  and  so  entitled  as  afore- 
said, forthwith,  except  as  to  such  debt  or  debts,  sum  of  sums  of  money, 
&c.,  as  above  mentioned  ;  and,  as  to  such  debt  or  debts,  sum  or  sums  of 
money,  &c.,  to  adjudge  that  such  prisoner  shall  be  so  discharged,  aud 
so  entitled  as  aforesaid,  <as  soon  as  he  shall  have  been  in  custody,  at  the 
suit  of  the  person  or  persons  who  shall  be  creditor  or  creditors  for  the 
same  respectively,  for  a  period  or  periods  not  exceeding  two  years  in 
the  whole,  as  the  said  court,  &c.,  shall  direct,  to  be  computed  as  afore- 
♦8941  ^^^'^•"     "Pi'ovided  always,"  s.  85,  *"that,  in  all  cases  where  it 

^  shall  have  been  adjudged  that  any  such  prisoner  shall  be  so 
discharged,  and  so  entitled  as  aforesaid,  at  some  future  period,  such 
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prisoner  shall  be  subject  and  liable  to  be  detained  in  prison,  and  to  be 
arrested  and  charged  in  custody  at  the  suit  of  any  one  or  more  of  his 
t>r  her  creditors  with  respect  to  whom  it  shall  have  been  so  adjudged,  at 
any  time  before  such  period  shall  have  arrived,  in  the  same  manner  as 
he  would  have  been  subject  and  liable  thereto  if  this  act  had  not  passed." 
The  commissioner  having  once  adjudicated  under  the  76th  section,  his 
functions  were  exhausted ;  and  consequently  the  subsequent  adjudica- 
tion as  to  the  sixteen  months'  imprisonment,  is  clearly  bad.  [Gbess- 
WBLL,  J. — If  this  is  a  bad  order,  is  it  a  discharge  at  all  ?]  The  legal 
effect  of  the  order  is,  to  discharge  the  prisoner,  as  to  all  his  creditors, 
from  the  expiration  of  the  six  months. 

Jervis,  C.  J. — It  seems  to  me  to  be  unnecessary  to  decide  whether 
the  commissioner  had  authority  to  act  upon  the  76th  and  78th  sections 
together,  by  adjudicating,  as  to  part,  under  the  former  section,  and,  as 
to  the  rest,  under  the  latter,  because  it  is  quite  clear  here,  that,  as  to 
the  four  excepted  debts,  the  prisoner  is  not  discharged  at  all,  and  con- 
sequently as  to  them  the  original  detainers  operated. 

Oresswell,  J. — I  am  of  the  same  opinion.  It  is  impossible  to  con- 
strue this  order  of  adjudication  as  a  discharge  of  the  prisoner  from  all 
his  debts. 

Williams,  J. — ^I  also  think  it  is  impossible  to  construe  this  order  as 
an  order  for  the  discharge  of  the  prisoner,  forthwith,  as  to  all  the  debts 
inserted  in  his  schedule. 

Talfourd,  J.,  concurred.  Rule  refused. 


♦BESANT  V.  CROSS,    ifay  9.  [*895 

It  ifl  not  competent  to  the  acceptor  of  a  biU  of  exchange  to  set  np  a  parol  contract  inoonsutent 
with  the  contract  upon  the  face  of  the  bilL 

In  assumpsit  by  endorsee  against  acceptor  of  a  bill  of  exchange,  the  defendant, — ^being  under 
terms, — pleaded  to  the  further  maintenance  of  the  action,  that  he  was  indebted  to  the  drawer 
in  a  som  less  than  the  amount  of  the  bill;  that,  before  the  acceptance,  it  wa«  agreed  between 
him  and  the  drawer,  that  he  should  pay  him  such  lesser  sum  by  four  instalments ;  that  he 
duly  paid  three  of  such  instalments  before,  and  the  fourth  after,  the  commencement  of  the 
aotton ;  and  that  the  biU  was  endorsed  to  the  plaintiff  without  value  or  consideration  : — Held, 
not  an  issuable  plea. 

Assumpsit  on  a  bill  of  exchange  for  98t  19«.  6d!.,  drawn  by  one 
Thomas  upon,  and  accepted  by,  the  defendant,  and  payable  to  the 
drawer's  order  four  months  after  date. 

The  defendant,  who  was  under  terms  to  plead  issuably,  pleaded,  to 
the  further  maintenance  of  the  action,  as  follows : — That,  before  the 
time  of  the  making  and  accepting  of  the  said  bill,  he,  the  defendant, 
was  indebted  to  Thomas  in  the  sum  of  652. ;  that,  thereupon,  and  before 
the  making  and  accepting  of  the  bill,  it  was  agreed  by  the  defendant 
and  Thomas,  that  the  defendant  should  pay  to  Thomas  the  said  sum  of 
652.,  by  four  instalments  of  162.  59.  each,  to  wit,  on,  &c.,  &c.,  and  that, 
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for  the  pnrpose  of  securing  the  due  payment  of  the  said  sum  of  651.  as 
aforesaid,  Thomas  should  make  his  bill  of  exchange,  and  that  the  de- 
fendant should  accept  the  same ;  that,  in  pursuance  of  the  said  agree- 
ment, Gliomas  made,  and  the  defendant  accepted,  the  bill  of  exchange 
in  the  declaration  mentioned,  for  the  purpose  of  securing  to  Thomas  the 
due  payment  of  the  said  sum  of  money,  and  not  otherwise,  and,  save  as 
aforesaid,  there  never  was  any  value  or  consideration  for  the  acceptance 
of  the  said  bill  of  exchange,  or  for  the  payment  by  the  defendant  of  the 
amount ;  that  Thomas  afterwards  endorsed  the  bill  to  the  plaintiff  with- 
out value  or  consideration,  in  order  that  the  plaintiff  might  hold  it  as 
the  agent  of  Thomas,  and  that  the  plaintiff  had  always  held,  and  still 
*M(\1  ^oldsy  ^^^  8ikme  "^without  value  or  consideration,  and  as  Thomas's 
-^  agent ;  that,  before  the  commencement  of  the  suit,  the  defendant 
paid  to  Thomas,  and  Thomas  accepted  and  received  of  and  from  the  de- 
fendant, the  first  three  instalments,  amounting  to  the  sum  of  48/.  15<., 
in  full  satisfaction  and  discharge  of  the  said  three  instalments,  and  that, 
after  the  commencement  of  the  suit,  to  wit,  on,  &c.,  being  the  day  agreed 
upon  for  the  payment  of  the  last  instalment,  he,  the  defendant,  paid  to 
Thomas,  and  Thomas  then  accepted  and  received  of  and  from  the  de- 
fendant, the  said  last  instalment,  in  pursuance  of  the  said  agreement  so 
due  to  Thomas;  and  that  it  thereupon  became  and  was  the  duty  of 
Thomas  to  obtain  the  bill  from  the  plaintiff,  and  to  return  the  same  to 
the  defendant,  and  not  to  allow  the  suit  to  proceed ;  yet  that  Thomas 
did  not  obtain  the  bill  from  the  plaintiff,  but  wrongfully  suffered  the  suit 
to  proceed,  and  that  the  plaintiff  still  continued  the  agent  of  Thomas, — 
verification. 

The  plaintiff,  treating  the  above  as  a  non-issuable  plea,  signed  judg- 
ment as  for  want  of  a  plea,  on  the  23d  of  April,  and  gave  the  defend- 
ant's attorney  notice  thereof  on  the  24th,  and  on  the  29th  obtained  a 
rule  to  compute. 

Bramwelly  on  the  same  day,  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  the  judgment,  and  all  subsequent  proceedings  thereon, 
should  not  be  set  aside,  for  irregularity. 

Lush  now  showed  cause. — The  plea  is  clearly  a  bad  one :  it  would 
be  bad  on  general  demurrer,  or  after  verdict ;  for,  it  sets  up  a  contract 
by  which  it  is  sought  by  parol  to  vary  the  terms  of  a  bill  of  exchange : 
Adams  v.  Wordley,  1  M.  &  W.  374.t  [Williams,  J. — ^It  was  put,  on 
*8971  ™^^^^Sf  father  as  a  plea  of  failure  of  consideration.]  As  to  652., 
^  *it  does  not  deny  consideration.  There  is  nothing  in  it  upon 
which  the  plaintiff  can  take  issue.  A  plea  that  is  clearly  bad  on  de- 
murrer, is  not  an  issuable  plea :  Hughes  v.  Poole,  6  M.  &  G.  271  (E.  C. 
L.  R.  vol.  46),  6  Scott,  N.  R.  959. 

Bramwelly  in  support  of  his  rule. — The  plea  is  clearly  an  issuable 
plea,  though  it  may  be  a  little  informal.  The  defendant  was  compelled 
to  put  it  in  its  present  shape,  because  the  judge  at  chambers  declined  to 
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allow  him  to  plead  two  pleas,  one  in  bar  to  the  further  maintenance  of 
the  action,  the  other  in  bar  generally.  [Ckbsswell,  J. — ^A  plea  of  pay- 
ment in  pursuance  of  an  agreement,  is  no  answer  to  an  action  upon  the 
bill,  for  the  reason  assigned  by  Mr.  Lukhy  that  it  is  seeking  by  parol  to^ 
vary  the  terms  of  the  bill.]  This  is  not  a  plea  of  payment  at  all :  it  is, 
partial  failure  of  consideration. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
Mr.  BramweWs  argument  satisfies  me  that  the  plea  is  clearly  non-issu- 
able and  bad.  He  admits  that  an  action  lay  on  the  bill.  Then,  pay- 
ment after  the  bill  became  due,  and  after  the  action  accrued,  would  be 
no  answer,  unless  the  agreement  suspends  the  remedy  on  the  bill ;  and 
that  would  be  varying  the  terms  of  the  contract  upon  the  face  of  the  bill 
by  parol,  which  you  cannot  do.  The  plea  therefore  is  clearly  no  answer 
to  the  action. 

WiLLUMS,  J. — I  am  of  the  same  opinion.  This  is  in  reality  an  ob- 
scure way  of  pleading  that  the  defendant  did  not  promise  that  which 
upon  the  face  of  the  bill  it  appeared  he  did  promise. 

The  rest  of  the  court  concurring,  Rule  discharged. 

Thai  pwol  erideneo  is  inadmisiible  to  ytj  47S;  Smith  «.  Elder,  7  Ibid.  507;  Blair  «.  WU- 

the  tenuB  or  legal  import  of  billB  and  notes,  see  lianis,  7  Blackford,  182;  Cockrill  v.  Kirkpatriok, 

Trustees  v.  Stetson,  5  Pick.  506 ;  Enrin  v.  9  MlBSoari,  607 ;  Pack  v.  Thomas,  13  Smedet 

Sannders,  1  Cowen,  249;  Barge  «.  Dishman,  5  A  Biarshall,  11 ;  Hancock  v,  Fairfteld,  30  Maine, 

Blackfoid,  272 ;  Boodey  «.  M'Kenney,  10  ShepL  299  i  HiU  v.  Qsm,  4  Bair,  493. 
517;  Cole  9,  Hondley,  8  Smedes  A  Marshall, 


*BO£LEN  and  Another  v.  MELLADEW.    May  12.    [«898 

Where  a  eommisdon  iisnes  for  the  examination  of  witnesses  in  a  foreign  eoontry,  the  oath  of 
the  eommissionen  may,  under  speoial  cireamstanees,  be  dispensed  with. 

By  the  law  of  Denmark,  none  but  burgomasters  have  power  to  administer  oaths ;  and  the  mode 
of  administering  an  oath  to  a  witness,  ii,  by  causing  him  to  hold  up  three  fingers  of  his  right 
hand,  and  declare  that  he  will  speak  the  truth.  A  commission  having  fkiled,  for  want  of  the 
observance  of  these  formalitiefl,  —the  court,  on  payment  of  all  oosti,  allowed  a  second  com- 
mission to  go,  addressed  to  burgomasters. 

A  COMMISSION  had  issued  in  this  case  for  the  examination  upon  inter- 
rogatories of  certain  witnesses  for  the  defendant,  <<  upon  his  or  her  cor- 
poral oath,  according  to  the  form  of  his  or  her  religion  respectively/' 
before  commissioners  at  Tonnengen,  in  the  Duchy  of  Schleswig.  By 
the  order,  it  was  provided  that  the  commissioners  should,  before  they 
proceeded  to  act  under  the  commission,  take  an  oath  in  the  form  therein 
agreed  upon,  and  that  the  depositions  taken  under  it  should  be  returned 
to  the  consul  of  the  Danish  government,  in  London ;  the  costs  of  the 
commission  to  be  costs  in  the  cause. 

Upon  the  return  of  the  interrogatories  and  examinations,  in  pursuance 
of  the  order,  it  appeared  that  neither  the  commissioners,  nor  their  clerk, 

SB 
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.nor  their  witnesses,  had  been  sworn  upon  either  the  old  or  the  new  testa- 
menty  as  required  by  the  law  of  this  country ;  but  that  each  of  the  wit- 
nesses, before  giving  his  evidence,  gave  his  hand  to  the  commissioners 
and  pledged  himself  to  state  the  truth. 

Channellj  Serjt,  for  the  defendant,  on  a  former  day  in  this  term, 
moved  for  a  rule  calling  upon  the  plaintiffs  to  show  cause  why  the  de- 
positions as  returned  should  not  be  read  in  evidence  at  the  trial,  not- 
withstanding that  the  commissioners  and  witnesses  had  not  been  duly 
sworn.  He  referred  to  Clay  v.  Stevenson,  8  Ad.  &  E.  807  (E.  C.  L. 
R.  vol.  30),  5  N.  &  M.  S18,  where  the  Court  of  Queen's  Bench, 
under  special  circumstances,  dispensed  *with  the  oath  usually 
administered  to. commissioners.  [Crbsswell,  J. — ^What  authority  have 
the  judges  to  receive  evidence  not  upon  oath,  unless  under  the  special 
provisions  of  an  act  of  parliament  ?  Dispensing  with  the  oath  of  the 
commissioners,  is  a  very  different  thing.  Jkrvis,  C.  J. — If  we  were  to 
decide  upon  motion  that  the  depositions  in  their  present  form  are  evi- 
dence, we  might  be  depriving  the  plaintiffs  of  an  opportunity  of  tender- 
ing a  bill  of  exceptions.]  At  all  events,  the  court  may  assist  the 
defendant  by  granting  a  new  commission,  dispensing  with  the  commis- 
sioners' oath. 

Jervis,  C.  J. — The  better  course  will  be,  to  make  further  inquiry  as 
to  the  law  of  the  duchy  as  to  the  administering  of  oaths,  and  let  the 
matter  be  mentioned  again. 

Channelly  Serjt.,  afterwards  produced  an  affidavit  stating  that  inquiry 
had  been  made  of  the  vice-consul  of  the  duchy,  and  of  other  persons, 
and  that  the  deponent  was  informed  by  them,  that,  by  the  law  of  Den- 
mark, tUV  burgomasters  are  the  only  persons  authorized  to  administer 
oaths ;  that  an  oath  is  taken  in  all  judicial  proceedings  by  holding  up 
three  fingers  of  the  right  hand,  to  indicate  the  three  persons  of  the  Holy 
Trinity,  and  promising  to  speak  the  truth ;  and  that  persons  giving  false 
testimony,  after  taking  an  oath  in  this  form,  are  subject  by  the  law  of 
Denmark  to  punishment ;  and,  further,  that  it  is  contrary  to  the  laws  of 
that  country  for  the  commissioners  themselves  to  swear,  an  oath  by  them 
being  considered  voluntary,  and  voluntary  oaths  being  strictly  forbidden. 
[Williams,  J. — The  law  of  every  country  requires  some  sort  of  appeal 
to  a  Divine  power  before  witnesses  are  permitted  to  give  their  evidence. 
Talfourd,  J.,  referred  to  the  case  of  Omiohund  v.  Barker,  Willes,  538, 
1  Smith's  Leading  Cases,  195.(a)] 


♦900] 


'^'A  rule  nisi  having  been  granted,  for  a  new  oommission  to  be 


issued  to  burgomasters,  without  requiring  them  to  be  sworn. 
ByleSy  Serjt.,  for  the  plaintiffs,  submitted  that  the  rule  could  only  be 
made  absolute  on  payment  of  costs. 

Channelly  Serjt.,  was  heard  in  support  of  the  rule. 

Per  Curiam. — The  rule  must  be  absolute  upon  payment  by  the  de- 

(a)  And  see  1  Wila.  84,  1  Atk.  21. 
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fendant  of  the  costs  of  the  rale,  and  of  all  costs  incurred  hj  reason  of 
the  failure  of  the  first  commission.  Rule  absolute  accordingly. 


HENBT  HUNT  v.  THE  GREAT  NORTHERN  RAILWAY 
COMPANY.    April  26. 

Id  a  plidnt  bronght  in  a  oounty  oonrt  against  a  railwaj  company,  to  Mooyer  damage!  for  ezpeoM 
and  Ion  of  time  anetained  by  the  plaintiff  in  ooneeqnenoe  of  tke  improper  omiwion  of  thoi 
eompany  to  convey  goods  on  their  line,  a  question  was  raised  as  to  the  right  of  the  company 
to  charge  toll  for  empty  wagons : — Held,  that  the  ''title  to  toll"  did  not  thereby  come  in  ({aes- 
tlon,  within  the  meaning  of  the  proviso  in  the  9  A  10  Viot  o.  95,  s.  68. 

On  the  17th  of  January,  1851,  a  summons  issued  out  of  and  under 
the  seal  of  the  county-court  of  Hertfordshire,  at  Barnet,  at  the  suit  of 
Henry  Hunt  as  plaintiff,  against  The  Great  Northern  Bailway  Company 
as  defendants,  in  an  action  of  tort,  for  loss  sustained  and  expenses  in- 
curred by  delay  in  the  carriage  and  delivery  of  certain  coals  of  the  said 
Henry  Hunt  from  Peterborough  to  Potter's  Bar,  and  for  the  wrongful 
refusal  by  the  company  to  carry  coals  upon  their  railway  for  him.  The 
particulars  of  the  plaintiff's  claim  were  as  follows:— 
*«  December  21,  1850,  to  January  10,  1851.  r*901 

«  Loss  of  time  of  three  men  and  two  horses  at  Potter's  ■" 

Bar,  waiting  the  arrival  of  coal  consigned  from  Peter-    £    t.  d. 
borough,  December  20, 1850  .        .        .        .550 

<<  Expenses  and  loss  of  time  of  agent  to  Peterborough 

twice,  occupying  three  days 8  14   0 

«<  Additional  cost  of  carriage  of  87|g  tons  coals  per  East- 
em  Counties  Railway 4    6   6 

<<  Cartage  of  same  from  Enfield  station  to  Potter's  Bar, 

at  68.  per  ton 11    5   0 

«Own  expenses  to  London,  inqmring  respecting  these 

coals,  three  times,  at  10« 1  10   0 

<<  Loss  of  sale  of  ninety  tons  coals,  being  at  the  rate  of 

five  tons  per  day,  at  2«. 9    0   0 

<<  Additional  cost  of  5^3  tons  coals  bought  of  The  Great 

Northern  Railway  Company,  at  2«.         .        .        .   11    0   0 
f<  Extra  cost  of  thirty-six  tons  coals,  being  obliged  to  de- 
liver sea  coals  instead  of  inland,  8s.       .        •        .   14    8   0 


£49  19    6' 


The  plaint  came  on  for  hearing  on  the  24th  of  February,  when  the 
plaintiff  claimed  to  recover  the  several  sums  above  mentioned,  as  damages 
for  the  refusal  of  the  company  to  carry  certain  wagons  or  carriages 
belonging  to  the  plaintiff,  containing  coals,  from  Peterborough  to  Potter's 
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Bar ;  and  it  appeared  from  the  evidence  adduced  by  him  that  such  re- 
fusal was  grounded  upon  a  demand  made  bj  the  company  to  be  paid  by 
the  plaintiff  a  sum  of  21.  IQs.  for  the  passing  over  their  line  of  railway 
of,  and  for  bringing  back,  the  said  wagons  empty  from  Potter's  Bar  to 
Peterborough,  after  having  conveyed  them  from  the  latter  to  the  former 
^'QO^I  P^^^^  ^^^  ^^^  ^therein,  and  which  sum  of  21.  10a.  the  plaintiff 
-'  had  refused  to  pay ;  and  it  was  contended  by  the  plaintiff's  coun- 
sel that  the  company's  act,  13  k  14  Vict.  c.  Ixi.,  the  ISth  section  of 
which  imposes  a  toll  of  4^(2.  per  mile  on  every  carriage,  did  not  include 
empty  coal-trucks  or  wagons. 

On  the  part  of  the  company,  it  was  insisted  that  the  sum  so  demanded 
by  them  in  respect  of  the  said  wagons  was  a  toll  or  charge  authorised 
by  their  act ;  and  it  was  submitted,  that,  inasmuch  as  their  right  to 
demand  the  said  toll  was  in  question,  the  judge  of  the  county-court  had 
no  jurisdiction  to  hear  and  determine  the  plaint.(a) 

The  judge  took  time  to  consider ;  and,  on  the  28th  of  March,  he  gave 
judgment  for  the  plaintiff,  debt  39{.  19«.  6{2.,  costs  132.  88. 

Bifle$,  Serjt.,  now  moved  for  a  prohibition  to  the  judge  of  the  county- 
court,  to  restrain  him  from  proceeding  upon  that  judgment. — This  is  a 
case  in  which  the  company's  right  to  a  <<  toll,"  within  the  meaning  of  the 
9  &  10  Vict.  c.  95,  s.  58,  came  in  question,  and  consequently  the  judge 
of  the  inferior  court  acted  without  jurisdiction..  The  13th  section  of  the 
13  &  14  Vict.  c.  Izi.,  enacts,  that,  <<  with  respect  to  the  conveyance  of 
goods  and  minerals,  the  said  companies  (b)  may  lawfully  demand  and 
*d0^1  ^^^^^^^  ^  ^^^  maximum  rate  of  charge  *for  the  conveyance 
-'  thereof  along  their  railways,  including  the  tolls  for  the  use  of  the 
railways,  and  wagons  or  trucks,  and  locomotive  power,  and  every  expense 
incidental  to  such  conveyance,  except  a  reasonable  sum  for  loading,  cover* 
ing,  and  unloading,  and  for  delivery  and  collection,  and  any  other  service 
incidental  to  the  business  or  duty  of  a  carrier,  where  such  services  or  any 
of  them  are  or  is  performed  by  the  said  companies :  and  except  a  reasona- 
ble sum  for  warehousing  and  wharfage,  or  for  any  other  extraordinary  ser- 
vices performed  by  the  said  companies  (in  respect  of  which  the  said  com- 
panies may  make  a  reasonable  extra  charge),  any  rates  or  sums  not  exceed- 
ing the  rates  or  sums  following,"  (inter  alia^)  «  For  every  carriage^  4J 
per  mile :  For  all  coal,  cannel,  culm,  coke,  slack,  and  cinders,  conveyed 
any  distance  not  exceeding  24  miles,  the  sum  of  Id.  per  ton  per' 
mile ;  and,  if  conveyed  for  any  distance  exceeding  24  miles,  fd.  per 
ton  per  mile,  for  the  whole  distance  travelled."      And  s.  16  enacts 

(a)  Section  58  of  the  eonnty-eonrts  act,  9  A  10  Viet  o.  9&, — ^the  olanse  whieh  confers  jnritdie- 
tion, — contains  the  following  proviso : — **  Provided  always,  that  th4  court  ekaU  not  have  eogniMtmoo 
of  anif  fiction  of  ejectment,  or  in  whieh  the  title  to  any  corporeal  or  incorporeal  hereditaments^  or 
to  any  ioUf  fair,  market,  or  firanohise,  ehall  be  in  quettionf  or  in  which  the  validity  of  any  devise^ 
beqnest,  or  limitation  nnder  any  will  or  settlement  may  be  disputed,  or  for  any  malicious  prose- 
ention,  or  for  any  libel  or  slander,  or  for  criminal  oonversation,  or  for  sednctlon,  or  breach  of 
promise  of  marriage." 

(6)  The  Great  Northern  Railway  Company  and  The  East  Lincolnshire  Railway  Company. 
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<<that  the  said  companies  shall  from  time  to  time  and  at  all  times 
find  and  provide  sufficient  locomotive  power,  when  and  as  the  same 
shall  be  required,  and  (as  soon  as  an  adequate  and  sufficient  load  shall 
be  in  readiness),  convey  all  merchandise,  articles,  empty  wagons,  mat- 
ters, and  things,  upon  and  along  their  railways :  provided  always,  tjiiat 
all  minerals  shall  be  presented  to  the  companies  in  wagons  fitted  to 
travel  on  the  railways  at  the  ordinary  speed."  [Williamb,  J. — ^Why  did 
not  the  defendants  apply  for  a  certiorari  f}  The  question  for  consider- 
ation now  is,  whether  the  sum  claimed  by  the  company  under  these 
provisions,  is  a  <<  toll,''  within  the  meaning  of  the  58th  section  of  the  9 
k  10  Vict.  c.  95.  [Crbsswbll,  J. — This  is  not  a  toll :  it  is  a  sum  paya- 
ble for  the  use  of  the  locomotive  power.]  In  the  companies  clauses 
consolidation  act,  8  &;  9  Vict.  c.  20,  s.  8,  it  is  provided  that  <«  the  word 
<  toll '  shall  include  any  rate  or  charge  or  other  '''payment  paya-  r^aru 
ble  under  the  special  act  for  any  passenger,  animal,  carriage,  ^ 
goods,  merchandise,  articles,  matters,  or  things  conveyed  on  the  rail- 
way." [Williams,  J. — How  does  the  title  to  any  toll  come  in  question 
here?]  By  the  title  coming  in  question,  is  not  meant,  whether  the 
party  is  seised  of  any  hereditament  to  entitle  him  to  demand  the  toll ; 
but  whether  he  is  entitled  to  the  toll  he  claims  to  exact.  [Williams^ 
J. — The  question  is,  not  what  is  the  meaning  of  <<  toll"  in  the  railway 
acts,  but  what  is  the  meaning  of  that  word  in  the  county-courts  act.] 

Jbrvis,  C.  J. — To  entitle  the  defendants  to  a  prohibition,  there  must 
be  a  bond  fide  dispute  as  to  their  title  to  toll :  I  think  that  did  not  and 
could  not  come  in  question  here. 

Cresswbll,  J. — The  question  whether  the  company  have  a  right  to 
make  a  charge  for  returning  empty  wagons  is  no  doubt  a  very  important 
one ;  but  it  does  not  raise  such  a  question  as  is  contemplated  by  the  pro- 
viso in  the  9  &  10  Vict.  c.  95,  s.  58. 

WiLLUMS,  J. — ^The  obvious  course  was  to  come  for  a  certiorari. 

Rule  refused. 


*HUQHBS  V.  CLARK.    Apra  80.  [*906 

In  debt  for  rent  on  an  indenture,  with  a  pie*  of  non  eti/aehm,  the  plaintiff  is  entitled  to  reeoTer 
on  prodaetion  of  a  deed  bearing  a  eowaerpart  stamp,  and  on  proof  of  ite  ezeontion  by  the 
defendant, — without  going  on  to  prore  the  exeoution  of  a  JeoM  bj  himselt 

Debt  for  rent  upon  an  indenture  of  lease. 

Plea, — non  est  factum. 

At  the  trial,  before  Maulb,  J.,  at  the  first  sitting  at  Westminster,  in 
this  term,  the  plaintiff  produced  a  deed,  and  called  one  Pinkett,  the 
attesting  witness,  who  proved  the  execution  by  the  defendant :  but  upon 
his  cross-examination,  the  witness  said  he  did  not  see  the  plaintiff  exe* 

VOL.  X.— 72  8b 2 


906  HUGHBS  v.  CLABK.    E.  T.  1861. 

cnte  it,  nor  was  he  aware  that  any  deed  had  been  executed  by  the  plain- 
tiff at  that  or  at  any  other  time.  The  deed  produced  had  two  seals 
affixed  to  it,  and  was  stamped  with  the  ordinary  counterpart  stamp. 

On  the  part  of  the  defendant,  it  was  contended,  that,  in  the  absence 
of  proof  that  the  dee4  produced  was  a  duplicate  or  counterpart,  it 
must  be  assumed  to  be  a  lease,  and  consequently  that  the  stamp  was. 
insufficient. 

The  learned  judge  declined^  to  nonsuit  the  plaintifl^  but  reserved  leave 
to  the  defei^dAut  to  move ;  and  a  verdict  was  found  for  the  plaintil^ 
damages  4252. 

Carrie  now  moved  to  enter  a  nonsuit. — He  submitted  that  the  inden- 
ture in  question  was  under  the  circumstances  inadmissible.  [ Jb&yis,  C. 
J). — Suppose  it  had  appeared  that  two  deeds  were  executed,  and  that 
one  only  was  stamped,  would  the  counterpart  (unstamped)  have  been 
admissible  ?]  In  4arnons  v.  Swift,  1  Taunt.  507,  it  was  held,  that,  if 
two  parts  of  an  instrument  are  prepared,  but  only  one  is  stamped,  the 
party  having  the  custody  of  the  unstamped  part  may  give  secondary 
*9061  '''^^^^^^^  ^^  ^^  contents  of  the  agreement,  if  the  other  party 
^  refuse  to  produce  the  stamped  part  The  only  case  that  seems 
to  militate  against  this  argument,  is  that  of  Paul  v.  Meek,  2  Y.  &  J. 
116,t  where  it  waa  held  that  a  l^see,  who  executes  the  counterpart  of 
a  lease,  cannot  dispute  its  admissibility  in  evidence,  or  iny)each  its  var 
lidity,  upon  the  ground  of  the  original  not  being  properly  stamped. 
Ai<BXANDjiK,  C.  B.,  there  says :  <<  A  similar  question  was  decided  by  Sir 
W.  Grant,  in  a  case  the  name  of  which  I  do  not  remember,  and  which  is 
not  reported  upon  this  point.  It  was  a  bill  for  a  specific  performance, 
in  which  the  plaintiff  stated  an  agreement,  which  was  admitted  by  the 
defendant  in  his  answer.  The  case  came  on  to  be  heard  at  the  Bolls» 
when  Sir  Samuel  Bomilly^  who  waa  of  counsel  for  the  plaintiff,  pro- 
duced the  agreement  without  adverting  to  the  circumstanpe  of  its  not 
being  stamped.  I  objected,  upon  that  ground,  that  the  court  would 
make  no  decree ;  to  which  it  was  answered,  that  the  agreement,  being  ad- 
mitted by  the  answer,  might  be  read  from  the  bill,  after  reading  the 
admission  in  the  answer :  against  which  I  protested,  on  behalf  of  the 
defendant.  But  Sir  W.  Grant  said  that  the  statute  did  not  alter  the 
ndeq  of  evidence,  and  that  it  was  competent  for  the  plaintiff  to  resort 
to  the  agreement  as  stated  in  the  bill,  and  admitted  by  the  answer ; 
and  upon  that  ground  made  the  decree,  although  the  agreement  was 
not  stamped.  This  seems  to  me  to  be  a  parallel  case  with  the  present. 
By  executing  the  counterpart,  the  defendants  ai;e  estopped  from  object- 
ing to  its  admissibility,  and  it  was  therefore  receivable  in  evidence 
against  them."  [Jeryis,  C.  J. — The  case  put  by  the  chief  baron  is  the 
case  of  Slatterie  v.  PooLey,  6  M.  &  W.  664.  t]  HmiLOCK,  B.,  says : 
*9071  ^'  ^^^S  executed  the  counterpart,  the  defendants  were  precluded 
from  ^objecting  to  its  admissibility,  and  from  impeaching  its. 
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validity  by  producing  the  original  lease.  If  the  defendants  could  not 
produce  it,  it  was  not  necessary  for  the  plaintiffs  to  do  so.  That  has 
been  decided  in  several  cases.  In  Roe  d.  West  v.  Davis,  7  East,  363, 
which  was  an  action  of  ejectment  upon  a  clause  of  re-entry  in  a  lease, 
on  non-payment  of  rent,  against  the  assignee  of  the  lease,  a  counterpart 
was  received  as  sufficient  evidence  of  the  holding  upon  that  condition. 
The  case  of  Burleigh  v.  Stibbs,  5  T.  B.  465,  is  a  still  stronger  decision. 
In  that  case,  it  was  held  that  a  counterpart  of  an  indenture,  executed 
by  the  defendant,  in  which  it  waa  recited  that  one  Rider  had  put  him- 
self apprentice  with  the  defendant,  was  sufficient  evidence  against  the 
defendant,  that  Rider  had  executed  the  other  part  of  the  indenture, 
although  the  declaration  proceeded  upon  the  indenture  executed  by 
Rider.  It  seems  to  me,  therefore,  that  this  counterpart  was  admissible 
as  original  evidence,  and  precluded  the  defendants  from  going  into 
proof  of  the  original  lease."  There,  it  appeared  that  a  lease  had  in 
fact  been  executed,  though,  as  it  was  held  unnecessary  to  produce  it,  the 
court  could  not  see  that  it  was  insufficiently  stamped.  Here,  however, 
a  different  question  arises :  the  evidence,  as  far  as  it  goes^  shows  that 
the  deed  produced  was  the  only  one  executed  between  the  parties. 
[Cbbsswell,  J. — ^Why  are  we  to  assume  that  the  instrument  produced 
is  a  lease,  when  the  tenant  produces  it  ?]  It  clearly  was  incumbent  on 
the  plaintiff  to  show  affirmatively  that  the  instrument  he  produced  waa 
a  duplicate  or  counterpart,  before  he  could  be  allowed  to  avail  himself 
of  the  lesser  duty.  [Jebyis,  C.  J. — The  tenant  executes  an  instrument 
assuming  that  he  is  a  tenant  under  a  valid  deed :  is  it  a  violent  presump- 
tion  that  he  held  under  a  proper  deed  ?  Cbbsswell,  J. — ^By  pleading 
nan  *e»t  factum,  the  defendant  admits  that  the  plaintiff  demised 
the  land  to  him  by  deed ;  he  denies  that  he  executed  the  coun- 
terpart.] Suppose  it  had  been  dearly  proved  that  this  was  the  only 
deed  between  the  parties,  would  the  court  hold  this  deed  with  a 
counterpart  stamp  to  be  a^nissible  upon  this  issue  ?  [C&esswell,  J.** 
Paul  V.  Meek  seems  to  show  that  it  would.]  Pitman  t^.  Woodbury,  8 
Exch.  4,t  is  very  much  in  point  There,  the  plaintiff  declared  in  cove- 
nant on  an  indenture  bearing  date  the  25th  of  March,  1888,  made  be- 
tween the  plaintiff  and  the  defendant  {profert),  whereby  the  plaintiff 
then  demised  to  the  defendant  a  certain  messuage,  with  the  appurtenances, 
for  the  term  of  seven  years,  and  the  defendant  did  thereby  covenant 
with  the  plaintiff  that  he  would,  yearly  and  every  year  during  the  term^ 
keep  the  premises  in  good  repair,  and  give  them  up  in  good  repair  at 
the  end  of  the  term ;  by  virtue  of  which  demise  the  defendant  entered 
upon  and  enjoyed  the  said  demised  premises.  The  breach  laid,  was,  for 
not  keeping  the  premises  in  repair  during  the  term.  The  defendant, 
after  setting  out  the  deed  on  oyer,  pleaded,  that  his  part  of  the  inden- 
ture was  executed  by  him  afler  the  alleged  day  of  the  execution  thereof; 
and  that  the  plaintiff's  part  was  never  executed  by  him,  or  by  any  agent 
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of  his  thereunto  lawfally  authorized ;  nor  was  there  ever  any  demise  of 
the  said  premises  to  the  defendant,  from  the  said  day,  for  the  said  term ; 
nor  was  there  ever  any  lease  of  any  part  of  the  said  premises  put  in 
writing  and  signed,  or  made,  signed,  sealed,  or  delivered  by  the  plaintiff, 
or  by  any  agent  of  his  thereunto  lawfully  authorized  by  writing  or 
otherwise ;  and  that,  although,  before  the  making  of  the  indenture,  to 
wit,  on  the  25th  of  March,  1838,  the  plaintiff  demised  the  said  premises 

*Q0Q1  ^^^  ^^^  ^^^^  ^^  ^^^  J^^h  *^^  ^^  ^^  fr^°^  y®*^  ^  J^^h  ^y  *virtue 
^  of  which  demise  the  defendant  entered  and  occupied  the  premises 
for  a  term,  to  wit,  for  nine  years,  which  term  had  ended  before  the 
commencement  of  the  suit,  the  defendant  never  did  occupy  the  said 
premises  under  any  demise  from  the  plaintiff  other  than  that  last  men- 
tioned, or  for  any  term  granted  by  the  indenture,  and  that  there  never 
was  any  consideration  for  the  execution  by  the  defendant,  on  his  part, 
of  the  indenture,  and  that  his  covenant  therein  was  void.  And  this 
was  held  to  be,  in  substance,  a  good  answer  to  the  action. 

Jbrvis,  C.  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  defendant  has  executed  an  indenture,  in  which  he  enters 
into  certain  covenants  in  respect  of  land  which  that  indenture  assumes 
to  have  been  demised  to  him  by  a  valid  instrument.  The.  lease  would 
be  in  his  possession.  All  that  it  is  necessary  to  say  on  the  present 
occasion,  is,  that  there  is  a  presumption  arising  against  the  tenant,  that 
there  is  a  deed  of  which  that  produced  is  a  counterpart.  It  is  enough 
to  say  that  the  circumstances  raise  a  presumption  which  dispenses  with 
proof  of  the  actual  execution  of  a  lease. 

Crbsswell,  J. — I  am  of  the  same  opinion.  The  tenant,  in  considera- 
tion of  executing  a  counterpart,  gets  a  lease  executed  by  the  lessor.  In 
the  absence  of  evidence  that  no  lease  was  ever  executed,  the  court  must 
clearly  presume  that  tho  instrument  is  what  it  professes  to  be,  viz.,  the 
counterpart  of  the  lease. 

The  rest  of  the  court  concurred.  Rule  refused. 


,Q-.,  *SERRELL  V.  THE  DERBYSHIRE,  STAFFORDSHIRE, 
^^"J      AND     WORCESTERSHIRE     JUNCTION     RAILWAY 
COMPANY.    Maif6. 

A  0M186  oame  on  for  trial  before  Wildb,  0.  J.,  on  the  18th  of  December,  1848,  when  a  Tordiet 
wae  taken  for  the  plaintiff,  snbject  to  a  epecial  ease.  Upon  the  argument  of  the  special  eaea^ 
on  the  11th  of  Jane,  1850  (which  wae  after  Wildb  had  oeaeed  to  be  a  Judge  of  this  coort),  the 
oonrt  directed  a  nonsuit  On  the  12th  of  September,  the  following  endorsements  were  made 
upon  the  nisi  prius  record: — 

« I  certify  that  this  was  a  fit  and  proper  eaase  to  be  tried  hj  a  spedal  jury. 

"  Thovab  Wildb.'' 

"  It  was  assented  to  at  nisi  prius,  that,  in  the  eyent  of  Judgment  being  for  the  defendants,  I 
should  certify  for  the  spedal  jury;  which,  I  have  accordingly  done  mme pro  dine. 

''TBvmo. 

The  oourt  revised  to  set  aside  the  oertiAoate  as  being  informal  or  too  late. 
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Evans  moved  to  set  aside  a  certificate  for  a  special  jury,  upon  the 
grounds, — ^first,  that  it  was  granted  too  late, — secondly,  that  it  was 
granted  by  the  late  chief  justice,  after  he  had  ceased  to  be  a  judge  of 
this  court.  The  affidavit  upon  which  the  application  was  founded, 
stated,  that  the  cause  was  tried  before  Wildb,  C.  J.,  at  Guildhall,  on 
the  13th  of  December,  1848,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  a  special  case ;  that  such  special  case  was  argued  before  this 
court  on  the  11th  of  June,  1850,  when  a  judgment  of  nonsuit  was 
directed  to  be  entered ;  that  the  defendants  proceeded  to  tax  their  costs 
in  August,  1850,  when,  in  consequence  of  their  being  required  to  pro- 
duce the  usual  certificate  of  the  judge  who  tried  the  cause  that  it  was  a 
fit  cause  to  be  tried  by  a  special  jury,  the  record  was  produced  before 
the  master,  when  it  was  found  that  there  was  no  such  certificate  endorsed 
thereon ;  that  the  taxation  was  thereupon,  at  the  request  of  the  defendants, 
adjourned  by  the  master ;  that  certificates,  of  which  the  following  are 
copies,  were  afterwards  endorsed  upon  the  record : — 

*«  I  certify  that  this  was  a  fit  and  proper  cause  to  be  tried  by  r^qi^ 
a  special  jury.  «<  Thomas  Wildb.      "■ 

« It  was  assented  to  at  nisi  prius,  that,  in  the  event  of  judgment 
being  for  the  defendants,  I  should  certify  for  the  special  jury ;  which  I 
haye  accordingly  done,  nunc  pro  tune,  <<  Tkubo. 

<a2th  September,  1850." 
that  the  counsel  for  the  defendants,  after  the  verdict  was  given,  applied 
to  the  chief  justice  to  certify  for  a  special  jury,  if  it  should  become 
necessary,  and  the  chief  justice  said  he  would ;  but  that  neither  the 
plaintifi*  nor  his  counsel  on  the  trial  assented,  or  in  any  way  agreed,  to 
his  lordship  certifying  for  a  special  jury,  if  it  should  become  necessary, 
or  that  his  lordship  should  be  at  liberty  to  certify  for  a  special  jury 
nunc  pro  tunc. 

It  was  submitted  that  the  certificate  was  not  given  in  conformity  to 
the  statute  6  G.  4,  c.  50,  s.  84.  (a)  [Jbrvis,  C.  J. — ^I  find  the  inva- 
riable practice  of  this  court  to  have  been,  not  to  require  the  statute  to 
be  strictly  complied  with :  it  is  a  regulation  made  for  the  convenience 
of  the  court  and  the  bar.]  A  reasonable  latitude  may  be  given :  but 
here  the  delay  was  excessive.  [Cbesswbll,  J. — The  time  for  granting 
the  certificate  did  not  arise  until  last  June.  There  was  no  nonsuit  until 
then.  *Who  was  to  grant  the  certificate  then  ?]  The  statute  r^gi  o 
says,  the  judge  who  tried  the  cause :  but  here  the  chief  justice's  '- 
authority  as  a  judge  of  this  court  had  been  determined  by  his  acceptance 

(o)  Which  enacts  "that  the  peraon  or  party  who  shaU  apply  for  a  ipeolal  jury,  shall  pay  the 
fees  for  striking  snch  Jory,  and  aU  the  expenses  occasioned  by  the  trial  of  the  cause  by  the  same, 
and  shall  not  have  any  farther  or  other  allowanoe  for  the  same,  upon  taxation  of  costs,  than  soeh 
person  or  party  woold  be  entitled  unto  in  case  the  cause  had  been  tried  by  a  common  jury,  un- 
less the  jndge  before  whom  the  cause  is  tried,  shall,  itmMdiatefy  a/ier  tke  terdict,  certify,  under 
his  hand  upon  the  back  of  the  record,  that  the  same  was  a  cause  proper  to  be  tried  by  a  special 
jury." 
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6f  the  higher  dignity:  Bao.  Abr.  Courts (C).  [Cbesswell,  J. — It  was 
the  court  i?ho  tried  the  caose^  and  directed  the  nonsuit]  Then,  the 
whole  thing  is  informal. 

Gresswell,  J. — The  chief  justice  signs  the  certifioate  in  his  true  name 
at  the  time  of  the  trial :  and  he  certifies  to  the  bargain  made  between 
the  parties,  by  his  true  title  at  the  time  he  so  certifies.  It  would  be 
destructiye  of  good  faith  at  the  bar  to  permit  such  an  objection  as  this 
to  prevail. 

The  rest  of  the  court  concurring.  Rule  refused. 


♦918] 


PREW  V.  SQUIRE.    May  10. 

A  Judgment  on  demmrer  is  not  a  Jndgment  by  defanlt  within  the  meaning  of  the  13  A  14  YieL 

0.  61,  8.  11. 
Where,  therefore,  a  plaintiff  reoorered  less  than  20^.  npon  an  aBsessment  of  damagei  upon  a  writ 

of  inquiry  after  a  judgment  on  demnrrer: — Held,  that  he  was  not  entitled  to  eoata. 
QtMurt,  whether  the  word  "Terdiot^"  in  a.  12,  is  limited  to  a  verdiot  apon  issue  joined  ? 

This  was  an  action  of  covenant  upon  an  indenture  of  lease.  The 
defendant  demurred  to  the  declaration.  The  demurrer  came  on  for 
argument  on  the  30th  of  January  last,  when  the  court  gave  judgment 
for  the  plaintiff.  Interlocutory  judgment  was  thereupon  signed,  and  a 
writ  of  inquiry  was  executed  on  the  13th  of  February,  and  the  damages 
assessed  at  one  farthing.  Final  judgment  was  signed  on  the  25th  of 
February.  On  the  taxation  of  costs,  it  was  objected,  on  the  part  of 
the  defendant,  that  the  plaintiff  was  disentitled  to  costs  "^by  the 
operation  of  the  18  &  14  Vict.  c.  61,  ss.  11, 12, 13,  (a)  inasmuch 

(a)  The  11th  seotion  enacts,  "that^  if,  in  any  action  commenced  after  the  passing  of  this  act 
In  any  of  Her  Majesty's  superior  courts  of  record,  in  covenant,  debt,  detinue,  or  assumpsit,  not  be- 
ing an  action  for  breach  of  promise  of  mazriage,  the  pUdntiif  shall  recover  a  sum  not  exceeding 
20{.,-— or  ii^  in  any  action  commenced  after  the  passing  of  this  act  in  any  of  Her  Majesty's 
superior  courts  of  record,  in  trespass,  trover,  or  case,  not  being  an  action  for  malicious  prosecu- 
tion, or  for  libel,  or  for  slander,  or  for  ciiminal  conversation,  or  for  seduction,  the  phuntUT  shaJl 
recover  a  sum  not  exceeding  bl, — the  plaintiff  shall  have  judgment  to  recover  such  sum  only,  and 
no  costs,  except  in  the  cases  hereinafter  provided,  and  except  in  a  eaee  of  a  Judgment  by  default  j 
and  it  shall  not  be  necessary  to  enter  any  suggestion  on  the  record  to  deprive  such  plaintiff  of 
costs,  nor  shall  any  such  plaintiff  be  entttied  to  costs,  by  reason  of  any  privilege  as  attorney  or 
officer  of  such  court  or  otherwise." 

The  12th  section  provides,  «  Uiat,  if  the  plaintifT  shall  in  any  such  action  as  aforesaid  reoorer 
a  sum  less  than  the  sum  in  tiiat  behalf  hereinbefore  mentioned,  ly  verdict,  and  the  judge  or  other 
presiding  officer  before  whom  such  verdict  shaU  be  obtiUned,  shiJl  certify  on  the  back  of  the  record, 
that  it  appeared  to  him  at  the  trial  that  the  cause  of  action  was  one  for  which  a  plaint  could  not 
have  been  entered  in  any  such  county-court  as  aforesaid,  or  that  it  appeared  to  him  at  the  trial 
that  there  was  a  sufficient  reason  for  bringing  the  sidd  action  in  tiie  court  in  which  the  said  action 
was  brought,  the  plaintiff  in  such  case  shall  have  the  same  judgment  to  recover  his  costs  that  he 
would  have  had  if  thia  act  had  not  been  passed." 

And  the  13th  section  provides,  "that,  if  in  any  such  action,  whether  there  be  a  verdict  in  such 
action  or  not,  the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  the  court  in  which  such  action 
was  brought,  or  to  the  satisfaction  of  a  judge  at  chambers,  upon  summons,  that  the  said  action  was 
brought  for  a  cause  in  which  concurrent  jurisdiction  is  given  to  the  superior  courts  by  the  128th 
section  of  the  9  A  10  Vict  c.  95,  or  for  which  no  plaint  could  have  been  entered  in  any  such  coun^- 
eourt,  or  that  the  said  cause  was  removed  from  a  county-court  by  certiorari,  then,  and.  in  any  of 
such  oases,  the  court  in  wliich  the  said  action  is  brought^  or  the  said  judge  at  chambers,  may 
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as  he  had  recovered  less  than  20Z.  damages.     The  master,  however, 
heing  of  opinion  that  *this  was  a  judgment  by  default^  proceeded  r^q^M 
with  the  taxation;  and  final  judgment  was  ultimately  signed  for  '- 
one  farthing  damages,  ZOs.  costs,  and  43Z.  Os.  2d.  increased  costs. 

The  defendant  afterwards  took  out  a  summons  to  set  aside  the  final 
judgment  so  far  as  the  same  related  to  costs,  on  the  ground  that  the 
plaintiff  was  not  entitled  to  costs.  Mr.  Justice  Maule,  upon  the  hear- 
ing, directed  the  proceedings  to  be  stayed,  to  give  the  defendant  an 
opportunity  to  apply  to  the  court. 

Prentice^  on  a  former  day  in  this  term,  accordingly  obtained  a  rule 
nisi  to  set  aside  the  final  judgment  so  far  as  the  same  related  to  costs, 
for  irregularity,  with  costs. 

ByleSj  Serjt.,  and  Wordswarthy  now  showed  cause. — The  18th  section 
is  out  of  the  question ;  for,  it  is  clear  that  the  plaintiff  cannot  show 
that  the  action  was  brought  for  a  cause  in  which  concurrent  jurisdiction 
is  given  to  the  superior  courts,  by  the  128th  section  of  the  9  &  10  Vict, 
c.  95,  or  for  which  no  plaint  could  have  been  entered  in  the  county- 
court.  The  only  clauses,  therefore,  which  require  consideration,  are 
the  11th  and  12th.  Now,  the  11th  section  enacts,  that,  if,  in  any  action 
commenced  after  the  passing  of  this  act  in  a  superior  court,  in  covenant, 
debt,  detinue,  or  assumpsit,  the  plaintiff  shall  recover  a  sum  not  exceed- 
ing 20Z.,  he  shall  have  judgment  to  recover  such  sum  only,  and  no  costs, 
except  in  th^  case  of  a  judgment  ly  default.  There  could  be  no  certifi-r 
cate  here  under  section  12,  for,  that  applies  only  to  a  recovery  by  ver- 
dictj — which  this  court,  in  Reed  v.  Shrubsole,  7  Com.  B.  630  (E.  C.  L.  B. 
vol.  62),  6  D.  &  L.  707,  held,  on  the  9  &  10th  Vict.  c.  95,  s.  129,  to 
mean  by  verdict  upon  an  issue  joined,  and  not  an  assessment  of  damages 
upon  a  writ  of  inquiry.  [Jervis,  C.  J. — ^It  is  not  necessary  for  us 
'^'to  decide  what  is  the  meaning  of  the  12th  section:  you  must  r^Mr 
rest  your  case  upon  the  11th  section.]  The  true  question  is,  '- 
what  is  the  meaning  of  judgment  by  default.  [Jervis,  0.  J. — Is  a 
judgment  on  demurrer  a  judgment  by  default?]  In  Reed  v.  Shrubsole, 
Wilde,  C.  J.,  says(a)  that  <<  the  section  (129)  contemplates  and  pro- 
vides for  only  those  cases  where  a  trial  has  taken  place,  and  has  resulted 
in  a  verdict  for  the  plaintiff  for  less  than  the  sum  required  by  the  act, 
or  in  a  verdict  against  him.*'  [Jervis,  C.  J. — The  129th  section  of 
the  9  &  10  Vict.  c.  95,  speaks  of  the  finding  of  a  verdict  for  a  8um.(() 

thereupon,  bj  rale  or  order,  direct  that  the  plidntiff  ahaU  recover  hia  costs,  and  thereapon  tho 
plaintiff  sbaU  hare  the  same  Judgment  to  recover  his  costs  that  he  woald  have  had  if  this  act  bad 
not  been  passed." 

(a)  6  D.  A  L.  713 

(6)  **  That  if  any  action  shall  be  commenced  after  the  passing  of  this  act  in  any  of  Her  Majesty's 
raperior  courts  of  iveord,  for  any  eanse  other  than  those  lastly  hereinbefore  specified,  for  which  a 
plaint  might  have  been  entered  in  any  court  holden  under  this  act^  and  a  verdict  shall  be  found 
for  the  plaintiff  for  a  aum  leaa  than  30^,  if  the  said  action  ia  founded  on  contract,  or  less  than 
5/.  if  it  be  founded  on  tort,  the  said  plaintiff  shall  have  judgment  to  recover  such  sum  only,  and  no 
costs ;  and,  if  a  verdict  shall  not  be  found  for  the  plaintiff,  the  defendant  shall  be  entitled  to  hie 
costs  as  between  attorney  and  client^  unless,  in  either  case,  the  judge  who  shall  try  the  cause 
■haU  certify  on  the  back  of  the  record  that  the  action  waf  fit  to  bo  brought  in  inch  inperior 
oovt* 


915  PBSW  V.  SQUIRE.    E.  T.  1851. 

Do  not  the  jury  find  for  a  Bam,  whether  by  verdict  or  on  an  assessment 
of  damages  ?  I  think  the  statute,  by  judgment  by  default,  means  non* 
resistance.  Talfourd,  J. — ^You  must  contend  that  a  defendant  who 
demurs  (Jervis,  C.  J.,  at  any  stage  of  the  proceedings),  is  guilty  of  a 
default.  Jervis,  C.  J.— In  Taylor  v.  Rolf,  6  Q.  B.  337  (E.  C.  L.  R. 
vol.  48),  1  Day.  &  Meriv.  229,  where  a  question  arose  as  to  the  con- 
struction of  similar  words  in  die  8  &  4  Yiot.  c.  24,  s.  2,  Lord  Denman 
says :  «  The  words  <  issue  or  issues  tried,'  and  <  default,'  are  well  known 
in  their  ordinary  sense,  and  do  not  comprehend  an  inquiry  after  judg- 
ment on  demurrer."]  At  all  events,  the  form  of  this  rule  is  incorrect : 
*Q1fi1  ^^  should  have  been,  not  to  set  aside  the  judgment,  '^'but  to  amend 
^  the  inquisition.  The  judgment  is  perfectly  formal ;  and,  if  it  be 
erroneous,  the  defendant  ought  to  be  left  to  his  writ  of  error.  [Jervis, 
C.  J. — The  ground  of  the  application,  is,  that  the  taxation  of  costs  is 
improvident.  Surely  we  may  set  that  right.  It  would  be  unjust  to  put 
the  parties  to  the  expense  of  a  writ  of  error  in  a  manifestly  clear  case.] 

Prentice^  contrsl,  was  not  called  upon  by  the  court. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute. As  to  the  suggestion  just  thrown  out,  I  think,  that,  where  the 
matter  is  perfectly  plain,  we  ought  not  to  put  the  parties  to  the  expense 
of  setting  a  blunder  right  by  the  expensive  and  tedious  process  of  a 
writ  of  error.  Nor  do  I  think  there  is  anything  in  the  technical  objec- 
tion, that  the  defect  is,  in  the  inquisition,  and  not  in  the  judgment. 
However  bad  the  inquisition  may  be,  the  defendant  does  hot  care  for 
that ;  all  that  he  complains  of,  is,  the  judgment  against  him  for  costs. 
This  brings  us  to  the  real  question,  which  does  not  depend  upon  the 
meaning  of  the  word  "  verdict"  in  the  12th  section  of  the  13  &;  14  Vict. 
c.  61.  Where  the  words  of  an  act  of  parliament  are  doubtful  or  ambigu- 
ous, it  may  be  right  to  consider  what  construction  will  operate  the  least 
hardship  or  injustice.  But,  where  the  words  are  in  themselves  plain, 
we  are  bound  to  construe  them  according  to  their  common  understand- 
ing. Here,  the  language  used  by  the  legislature  is  perfectly  plain, — 
If,  in  any  action  commenced  after  the  passing  of  this  act  in  any  of  her 
Majesty's  superior  courts  of  record,  in  covenant,  debt,  detinue,  or  as- 
sumpsit, the  plaintiff  shall  recover  a  sum  not  exceeding  202.,  the  plaintiff 
shall  have  judgment  to  recover  such  sum  only,  and  no  costs,  except  in 
i^fx-ifj-t  the  cases  hereinafter  provided  (of  which  this  is  not  one),  and 
-'  except  in  the  case  of  a  ''judgment  by  default, — which  this  is  not. 
The  only  question  is  as  to  the  meaning  of  the  word  «  recover."  The 
11th  section  does  not  speak  of  recovery  ly  verdict^  ihosQ  words  are 
apparently  by  design  left  out.  This,  then,  is  an  action  brought  in  the 
superior  court,  in  which  the  plaintiff  has  recovered  one  farthing.  Taylor 
V.  Rolf  shows  that  this  is  not  a  recovery  by  default.  When  the  ques- 
tion properly  arises,  by  a  judge  certifying  under  section  12,  it  will  be 
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soon  enough  to  pnt  a  construction  upon  the  word  <<  verdict"  in  that  sec* 
tion.     This  rule  will  be  absolute  with  costs. 

Crbsswbll,  J, — ^I  am  entirely  of  the  same  opinion.  The  plaintiff  in 
this  case  has  recoveredy  in  an  action  of  coyenant,  a  sum  not  exceeding 
201. ;  and  the  case  is  not  brought  within  any  of  the  exceptions  mentioned 
in  the  act.  It  is  unnecessary  on  the  present  occasion  to  consider  the 
meaning  of  <<  verdict"  in  section  12.  I  shall  be  quite  ready,  when  the 
proper  time  arrives,  to  reconsider  the  reasons  ascribed  to  me  in  the  two 
reports  of  the  case  of  Reed  v.  Shrubsole,  7  Com.  B.  680  (E.  C.  L.  R. 
vol.  62),  6  D.  &  L.  707,— one  of  which,(a)  I  must  confess,  seems  to  me 
to  be  wholly  unintelligible. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  plaintiff  in  this  case 
IS  clearly  not  entitled  to  costs,  unless  the  judgment  mentioned  in  the 
11th  section  of  the  13  k  14  Vict.  c.  61,  includes  a  judgment  on  demur- 
rer,— which  I  am  of  opinion  it  does  not. 

Talfoubd,  J. — I  also  am  of  opinion  that  a  judgment  on  demurrer  is 
not  a  judgment  by  default  within  the  meaning  of  the  11th  section. 

Rule  absolutCi  with  costs. 

(o)  7  Com.  B.  630  (B.  C.  L.  B.  toL  62). 
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Ime  WM  joinod  in  1844;  the  eowt  in  1861  discharged,  with  oouiB,  a  rale  for  jadgment  u  in 

ease  of  anoneoit. 

IssuB  was  joined  in  this  cause  on  the  8d  of  January,  1844,  and  notice 
of  trial  given  for  the  sittings  in  Hilary  term  in  that  year,  and  again  for 
the  sittings  in  the  following  Easter  term,  but  both  countermanded.  Upon 
an  affidavit  of  these  facts, 

Thampsany  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit. 

Sake  now  showed  cause,  upon  an  affidavit  stating  that  the  plaintiff 
had  abstained  from  proceeding  to  trial,  on  account  of  the  insolvent  cir- 
cumstances of  the  defendant,  and  a  further  affidavit  which  stated,  that, 
about  six  years  ago,  the  deponent  was  present  at  the  police-court,  Bow 
Street,  when  the  defendant  was  committed  for  trial  on  a  charge  of  shop- 
lifting, and  that  she  was  subsequently  tried  at  the  Old  Bailey,  and,  as 
the  deponent  was  informed,  and  believed,  convicted,  and  sentenced  to 
two  years'  imprisonment. 

Thompson  objected  that  the  affidavit  was  too  loose  and  unsatisfactory 
to  be  received  as  proof  of  so  serious  a  charge. 

Jbbvis,  C.  J. — Apart  firom  the  charge  of  shoplifting,  there  is  quite 
enough  to  induce  the  court  to  discharge  this  rule  with  costs.  Having 
allowed  the  cause  to  sleep  for  seven  yearsy  the  defendant  had  no  just 
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ground  to  apprehend  that  it  would  now  be  proceeded  with.    There  is  no 
pretence  even  for  a  »tet  proeeiius. 

The  rest  of  the  court  concurring.         Rule  discharged,  with  costs. 


*919]  ♦WHITE  V.  GARDEN.    May  1. 

A  eontnei  for  Che  fale  of  goods  obtained  bj  fraad  on  tbe  purt  of  the  pnrebaaer,  fa  Toid  only 
At  the  eleetion  of  the  vendor ;  and  it  fa  too  late  to  declare  each  election  after  the  gooda  hare 
passed  into  the  hands  of  a  6ond  Jide  purchaser. 

Tkovbr  for  iron.    Pleas, — ^first,  not  guilty, — secondly,  not  possessed. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  in  London,  after 
the  last  term,  the  eTidence  disclosed  the  following  facts : — 

One  Parker,  in  August,  1850,  bought  of  the  defendants  seventy  tons 
of  iron,  paying  for  it  SSL  in  cash,  and  givinga  bill  {qt  the  residue,  113Z. 
14«.,  purporting  to  be  accepted  by  one  Thomas,  a  seedsman  at  Roches- 
ter. Parker  afterwards  sold  the  iron  to  the  plaintiff,  to  whom  it  was, 
by  Parker's  order,  delivered  by  the  defendants. 

On  the  1st  of  October,  Parker  made  a  further  purchase  of  fifty  tons 
of  iron  from  the  defendants,  for  which  he  gave  them  a  bill  also  purport- 
ing to  be  accepted  by  Thomas.  This  second  parcel  of  iron  was  likewise 
sold  by  Parker  to  the  plaintiff,  and  was  forwarded  to  the  plaintiff's 
wharf  on  the  4th  of  October,  by  one  Riddell,  the  defendants'  lighter- 
man, pursuant  to  a  delivery  order  signed  by  Parker  on  the  3d.  The 
barge  containing  the  fifty  tons  was  left,  with  the  delivery  order  by  Rid- 
dell, alongside  the  plaintiff's  wharf  to  be  unloaded.  Subsequently,  the 
defendants,  having  discovered  that  the  supposed  acceptor  of  the  bills 
was  a  fictitious  person,  and  that  they  had  been  defrauded,  sent  Rid- 
dell to  the  plaintiff's  wharf  to  get  back  the  iron.  Riddell  accordingly 
took  away  the  lighter,  with  twenty-nine  tons  of  the  iron  which  remained 
therein :  and  the  defendants  gave  the  plaintiff  notice  of  the  fraud,  and 
desired  him  not  to  part  with  any  of  the  iron  in  his  possession  purchased 
of  Parker. 

*9201      *'^^^  purchases  were  bond  fide  on  the  part  of  the  plaintiff, 
-'  and  had  been  made  at  the  fair  market  price,  and  through  the 
intervention  of  a  broker. 

It  appeared  that  Parker  had  given  the  defendants  a  false  address :  but 
it  did  not  appear  that  the  defendants  had  made  any  inquiry  either  about 
him  or  the  acceptor  of  the  bills,  until  after  the  iron  had  been  sent  by 
them  to  the  plaintiff's  wharf. 

On  the  part  of  the  defendants,  it  was  insisted,  that,  the  transaction 
being  a  fraud  on  the  part  of  Parker,  no  property  in  the  iron  passed  to 
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him,  and  consequently  none  could  be  acquired  by  his  vendee,  though  no 
party  to  the  fraud. 

For  the  plaintiff,  it  was  submitted,  that  the  right  in  the  original  vend- 
ors to  rescind  the  sale,  was  at  an  end  when  the  goods  had  come  to  the 
hands  of  a  hand  fide  purchaser  for  value. 

The  lord  chief  justice  left  four  questions  to  the  jury,  first,  whether 
the  plaintiff  had  purchased  the  iron  from  Parker,  bondfide, — secondly, 
whether  there  had  been  a  delivery  of  the  iron  by  the  defendants  to  the 
plaintiff, — thirdly,  whether  Parker  had  obtained  the  iron  antmo  furandi^ 
— ^fourthly,  whether  he  had  obtained  it  by  fraud.  The  jury  answered 
the  first  two  questions  in  the  affirmative,  and  the  third  in  the  nega- 
tive :  but,  as  to  the  fourth,  they  said  they  could  not  agree  in  finding 
fraud,  though  they  were  all  of  opinion  that  Parker  never  intended  to  pay 
for  the  iron. 

His  lordship  thereupon  directed  a  verdict  to  be  entered  for  the  plain- 
tiff, for  75i.,  the  value  of  the  twenty-nine  tons  of  iron  removed  from 
alongside  the  plaintiff's  wharf, — ^leave  being  reserved  to  the  defendants 
to  move  to  enter  a  verdict  for  them,  if  the  court  should  be  of  opinion 
that  no  property  in  the  iron  passed  by  the  sale  from  Parker  to  the 
plaintiff. 

♦JSttw/rey,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  r+qo^ 
accordingly .^He  submitted,  that,  under  the  circumstances,  no  *- 
property  passed  to  the  plaintiff  by  the  pretended  sale ;  citing  The  Earl 
of  Bristol  V.  Wilsmore,  1  B.  &  C.  514  (E.  C.  L.  R.  vol.  8),  2  D.  &  R. 
755  (E.  C.  L.  R.  vol.  16),  and  Load  v.  Green,  15  M.  &  W.  216.t 

ByleSj  Serjt.,  and  Htigh  Sill,  now  showed  cause. — ^Where  goods  are 
obtained  by  fraud,  the  sale,  no  doubt,  is  in  one  sense  void,  that  is,  it  is 
void  at  the  election  of  the  vendor ;  but  such  election  must  be  made  be- 
fore the  rights  of  an  innocent  vendee  have  intervened.  "  A  thing  may 
be  void  or  not  void,  at  the  election  of  him  whom  it  concerns :"  per  Lord 
HoBART,  C.  J.,  in  Winchcombe  v.  The  Bishop  of  Winchester,  Hob.  166. 
Goods  fraudulently  obtained  by  A.  from  B.,  and  coming  to  the  hands  of 
C.  -by  gtfty  may  be  recovered  back ;  but  it  is  otherwise  where  C.  has 
acquired  them  by  abend  fide  purchase.  [Jervis,  C.  J.,  referred  to  Da- 
vis V.  Morrison,  Lofft,  186.  There,  one  Deeds  bought  plate  of  the  de- 
fendant, and  gave  him  a  draft  on  a  banker.  The  defendant  Morrison 
gave  a  receipt  on  this  draft  as  for  cash.  Deeds  pawned  the  plate  to  the 
plaintiff,  a  pawnbroker,  showing  him  the  receipt  given  by  the  defendant, 
as  evidence  of  his  property ;  on  which  Davis  took  the  goods  in  pawn. 
The  draft  was  a  bad  ono ;  for  Deeds  had  n^^money  with  the  banker  on 
whom  he  drew.  Deeds  was  tried  on  an  indictment  on  the  30  G.  2,  c. 
24,  preferred  by  Morrison,  for  procuring  goods  under  false  pretences. 
Davis  produced  the  goods  on  the  trial,  to  convict  Deeds.  Morrison 
seized  and  kept  the  goods.  Davis  on  this  brought  an  action  of  trover : 
and,  after  argument  on  a  special  verdict,  he  was  held  entitled  to  recover. 
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*QQf>1  ^^^^^^^>  ^' — ^^  seems  not  to  have  ocourred  to  any  one  Hbere, 


*922] 


that  the  question  turned  upon  anything  but  the  statute  1  Jac«  1, 


c.  21.]  Parker  v.  Patrick,  5  T.  B.  175,  is  a  similar  case:  it  ^a»  there 
held,  that,  if  goods  be  obtained  from  A.  by  fraud,  and  pawned  to  B. 
without  notice,  and  A.  prosecute  the  offender  to  conviction,  and  get  pos* 
session  of  his  goods,  B.  may  maintain  trover  for  them.  The  court  there 
say :  <«  This  is  distinguishable  from  the  case  of  felony ;  for,  there,  by  a 
positive  statute,(a)  the  owner,  in  case  he  prosecutes  the  offender  to  con- 
viction, is  entitled  to  restitution :  but  that  does  not  extend  to  this  case, 
where  the  goods  were  obtained  from  the  defendant  by  a  fraud."  Parke, 
B.,  speaking  of  that  case,  in  Load  v.  Green,  says  :{b)  "  The  case  of  Parker 
t^.  Patrick  has  been  doubted ;  but  I  think  it  may  be  supported  on  the 
ground  that  the  transaction  is  not  absolutely  void,  except  at  the  option 
of  the  seller :  he  may  elect  to  treat  it  as  a  contract,  and  he  must  do  the 
contrary  before  the  buyer  has  acted  as  if  it  were  such,  and  resold  the 
goods  to  a  third  party.  Wright  v.  Lawes,  4  Esp.  N.  P.  C.  82,  is  another 
authority  to  the  same  effect."  Sheppard  v.  Shoolbred,  Carr.  &  Marsh. 
61  (£•  C.  L.  B.  vol.  41),  shows  the  strong  inclination  of  Lord  Abinoer's 
opinion,  upon  this  subject.  <<  Although,"  he  says,  «  a  fraudulent  vendee 
may  be  sued  in  trover,  I  do  not  agree  that  every  other  person  may  be  made 
subject  to  such  an  action,  into  whose  hands  the  goods  may  have  passed. 
The  case  proposed  by  the  plaintiffs,  b,  that  where  the  goods  are  fraudu- 
lently obtained,  and  sold,  no  property  passes  to  the  vendee ;  and  such  is 
undoubtedly  the  fact :  but  Sir  T.  Plumer's  case  (e)  shows,  that,  where  the 
original  owner  consents  to  the  transfer,  that  effect  does  not  follow.    If 


*923] 


the  goods  in  this  case  were  obtained  by  fraud,  yet,  if  the  "^defend- 
ants were  not  privy  to  that  fraud,  I  am  of  opinion  that  they  ai;e 
not  liable  in  thb  action."  White  v.  Spettigue,  18  M.  &  W.  608, f  was  a 
case  of  felony:  the  books  had  been  sold  to  the  defendant,  before  the 
owner  knew  that  they  were  gone.  Here,  the  defendants  intended  to 
part  with  the  goods ;  and  they  obtained  negotiable  paper  for  it.  Where 
one  of  two  innocent  persons  must  suffer,  it  is  but  right  that  the  loss 
should  fall  upon  him  who  ought  to  have  made  the  inquiry,  and  who 
omitted  to  do  so. 

Sumfret/  and  WilleSy  in  support  of  the  rule. — ^Where  goods  have  been 
obtained  by  fraud,  no  property  passes,  unless  the  seller  has  done  some 
act  to  signify  his  election  to  treat  the  transaction  as  a  valid  sale.  Parker 
V,  Patrick  is  expressly  overruled  by  The  Earl  of  Bristol  v.  Wilsmore,  1 B.  & 
C.  614  (E.  C.  L.  il.  vol.  8),  2  D.  &  B.  765  (E.  C.  L.  B.  vol.  16),  and  Peer 
V.  Humphrey,  2  Ad.  &  E.  496  (E.  C.  L.  B.  vol.  29),  4N.  &  M.  430.  In 
the  former  case,  Abbott,  C.  J.,  says, — "If  Miller  contracted  for  and  ob- 
tained possession  of  the  sheep  in  question  with  a  preconceived  design  of 

(a)  21  H.  8,  a  11.    See  Horwood  v.  Smith,  2  T.  B.  750. 

(6)  16  M.  A  W.  219.t 

(e)  Taylor  v.  Sir  T.  Plainer,  3  M.  A  Seiir.  562. 
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not  paying  for  them,  that  woald  be  such  a  fraud  as  would  vitiate  the 
sale,  and  according  to  the  cases  which  have  been  cited,(a)  would  prevent 
the  property  from  passing  to  him"  [Williams,  J. — My  brother  Byles 
does  not  dispute  that  proposition, — as  between  the  original  parties.]  In 
Peer  v.  Humphrey,  property  feloniously  taken  from  the  plaintiflf  was 
sold  by  the  felon  to  the  defendant,  who  purchased  hondfide^  but  not  in 
market  overt :  the  plaintiff  gave  notice  of  the  felony  to  the  defendant, 
who  afterwards  sold  the  property  in  market  overt ;  after  which,  the  plain- 
tiff prosecuted  the  felon  to  conviction :  *and  it  was  held  that  the  ri^^^A 
plaintiff  might  recover  from  the  defendant  the  value  of  the  pro-  ^ 
perty,  in  trover.  Lord  Denhan  there  says :  « It  is  quite  clear  that  no 
property  ever  passed  to  the  defendant,  or  from  the  plaintiff.  One  diffi- 
culty, indeed,  arises  from  Lord  Kenton's  expression  in  Horwood  v. 
Smith,  2  T.  R.  755,  that  <  the  property  remains  in  dtiiio.'  I  think  that 
either  the  expression  was  a  hasty  one,  or  it  has  been  reported  by  mistake. 
A  sale  in  market  overt  clearly  gives  a  primd  facie  title  to  the  purchaser. 
Another  difficulty  arises  from  the  case  of  Parker  v.  Patrick.  There, 
indeed,  the  court  distinguished  between  fraud  and  felony :  but,  in  the 
argument  for  the  present  defendant,  it  is  denied  that  such  distinction 
can  be  taken ;  if  so,  the  decision  in  that  case  was  incorrect.  And  if 
the  question  of  goods  fraudulently  obtained  were  before  us,  I  cannot 
help  thinking  that  the  case  of  Patrick  v.  Parker  would  not  bear  examina- 
tion. The  Earl  of  Bristol  v.  Wilsmore  seems  to  me  to  be  quite  inconsist- 
ent with  it."  [Williams,  J. — In  Peer  v.  Humphrey,  the  defendant 
bought  the  oxen  of  the  thief.  Csbsswbll,  J. — The  distinction  between 
fraud  and  felony  is  this, — in  the  one  case,  the  man  who  parts  with  the 
property  makes  a  contract  in  fact;  in  the  other  he  does  nothing.]  In 
Noble  V.  Adams,  7  Taunt.  59  (E.  G.  L.  R.  vol.  2),  2  Marsh.  366  (E.  C. 
L.  B.  vol.  4),  it  was  expressly  held,  that  the  obtaining  of  goods  upon 
false  pretences,  under  colour  of  purchasing  them,  does  not  change  the 
property.  [Crbsswbll,  J. — There  the  action  was  brought  by  the  man 
who  had  perpetrated  the  fraud :  the  report  is  by  no  means  satisfactory  .J 
If  a  sale  from  A.  to  B.  passes  no  property,  how  can  a  sale  by  B.  pass 
property  to  C.  ?  [Cbbsswbll,  J. — Is  it  possible  that  the  property  in 
goods  can  pass  by  a  sale  which  has  been  fraudulently  obtained  ?]  Under 
certain  circumstances,  undoubtedly,  it  may :  the  vendor  may  choose  to 
affirm  *the  sale ;  but,  unless  he  does  some  act  to  affirm  the  sale,  r^i^Qo^ 
it  is  void.  There  is  a  semblance  of  a  contract  here ;  but  there  ^ 
is  not  the  assent  of  both  minds  to  the  same  thing.  [Crbsswbll,  J. — If 
your  argument  is  correct,  the  original  vendors  might  maintain  trover  for 
the  iron,  even  though  it  had  passed  through  the  hands  of  a  dozen  sacces- 
sive  purchasers.]    There  can  be  no  objection  to  that.    [Crbsswbll,  J. 

(a)  R«x  P.  Lara,  6  T.  R.  566;  Rex  v,  Jaokton,  3  Campb.  870;  Rex  r.  Freeth,  2  Ruuell  on 
Orimes,  U^ ;  Noble  v.  Adams,  7  Taant.  58  (B.  C.  L.  R.  vol.  2),  2  Manb.  366  (B.  C.  L.  R.  yoL  4); 
Read  «  Hutehixiaoii,  3  Campb.  352. 
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— ^Lord  Kenton  thought  otherwise  in  Horwood  v.  Smith.]  In  Campbell 
V.  Fleming,  1  Ad.  &  E.  40  (E.  C.  L.  B.  vol.  28),  Pattbson,  J.,  says: 
<(  No  contract  can  arise  out  of  a  fraud ;  and  an  action  brought  upon  a 
supposed  contract,  which  is  shown  to  have  arisen  from  fraud,  may  be 
resisted." 

Gresswell,  J. — ^I  am  of  opinion  that  this  rule  must  be  discharged. 
It  appears  that  the  plaintiff  made  a  contract  with  Parker  for  the  pur- 
chase of  fifty  tons  of  iron.  It  may  be  very  doubtful  whether  Parker 
had  the  iron  at  the  time.  But  afterwards  (or  before,  as  the  case  may 
be)  he  purchased  fifty  tons  of  iron  from  the  defendants,  giving  them  in 
payment  a  bill  purporting  to  be  accepted  by  a  supposed  seedsman  at 
Bochester.  It  turned  out  that  that  was  a  fictitious  bill ;  no  such  person 
as  that  described  as  the  acceptor  being  to  be  found  at  Bochester.  The 
transaction  on  the  part  of  Parker  was  altogether  fraudulent.  Having 
thus  by  fraud  induced  the  defendants  to  trust  him,  Parker  sells  the  iron 
to  the  plaintiff,  and  gives  him  a  delivery  order,  which  is  acted  upon  by 
the  defendants,  who  send  the  iron  to  the  plaintiff's  wharf  by  their  own 
lighterman.  Having  received  the  iron  alongside  his  wharf,  the  plaintiff 
pays  Parker  for  it ;  and  the  defendants  afterwards,  having  in  the  interim 
discovered  that  they  had  been  defrauded,  seize  the  iron.  The  question 
*Q9n  ^^»  whether  the  plaintiff,  *who  it  is  admitted  acted  bond  fide^  by 
-'  this  purchase  obtained  a  property  in  the  iron.  It  seems  to  me 
that  the  case  of  Parker  v.  Patrick,  as  explained  in  Load  v.  Grreen,  well 
warrants  us  in  discharging  this  rule.  Parke,  B.,  there  says  that  that 
case  may  be  supported  on  the  ground  that  the  transaction  is  not  abso- 
lutely void,  except  at  the  option  of  the  seller ;  that  he  may  elect  to 
treat  it  as  a  contract,  and  he  must  do  the  contrary  before  the  buyer  has 
acted  as  if  it  were  such,  and  re-sold  the  goods  to  a  third  party ;  and 
that  Wright  v.  Lawes  is  an  authority  to  the  same  effect.  I  think  it  is. 
And  I  see  no  diflSculty  or  hardship  in  so  deciding.  One  of  two  innocent 
parties  must  suffer :  and  surely  it  is  more  just  that  the  burthen  should 
fall  on  the  defendants,  who  were  guilty  of  negligence  in  parting  with 
their  goods  upon  the  faith  of  a  piece  of  paper  which  a  little  inquiry 
would  have  shown  to  be  worthless,  rather  than  upon  the  plaintiff,  who 
trusted  to  the  possession  of  the  goods  themselves.  Though  Parker  could 
not  have  enforced  the  contract,  I  see  no  reason  why  the  plaintiff  should 
not. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  the  observations 
of  Parke,  B.,  in  Load  v.  Green,  are  founded  on  good  law,  and  suffice  to 
enable  us  to  decide  this  case ;  not  that  I  think  Parker  v.  Patrick  can  be 
so  explained.  I  venture  to  think  that  the  court  were  wrong  in  Parker  v, 
Patrick,  not  because  they  take  a  distinction  between  felony  and  fraud, 
but  because  they  assume,  that,  even  if  it  had  been  a  case  of  felony,  the 
plaintiff  must  have  relied  upon  the  statute  21  H.  8,  c.  11,  to  sustain  his 
action.     In  that  I  think  the  court  took  an  erroneous  view  of  the  law. 
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The  case  may,  nevertheless,  be  supported  in  the  way  put  by  my  brother 
Parke.  As  between  these  parties,  I  am  clearly  of  opinion  that  the 
property  in  the  iron  in  question  passed  by  the  sale  from  *the  de-  r:|sQ07 
fendants  to  Parker,  and  by  Parker  to  the  plaintiff.  The  general  ^ 
rule  of  the  law  of  £ngland  undoubtedly  is,  as  is  said  by  Abbott,  C.  J., 
in  Dyer  v.  Pearson,  3  B.  &;  C.  88  (E.  C.  L.  R.  vol.  10),  « that  a  man 
who  has  no  authority  to  sell,  cannot,  by  making  a  sale,  transfer  the 
property  to  another."  But  to  that  rule  there  are  many  exceptions;' 
and  this  is  one  of  them. 

Talfourd,  J. — I  also  am  of  opinion,  as  well  upon  principle  as  upon 
authority,  that  this  rule  should  be  discharged.  There  is  a  very  obvious 
distinction  between  the  cases  of  goods  obtained  by  felony  and  fraud  or 
false  pretences:  in  the  one  case,  the  owner  of  the  goods  has  no  intention 
to  part  with  his  property ;  in  the  other,  he  has.  A  contract  for  the  sale 
uf  goods,  though  obtained  by  fraud,  is  perfectly  good,  if  the  party  de- 
frauded thinks  fit  to  ratify  it.  It  appears  to  me  that  the  defendants 
here  intentionally  parted  with  their  property  in  the  iron  when  they 
caused  it  to  be  delivered  to  the  plaintiff;  and  it  is  not  competent  to 
them,  after  a  third  party  has  by  their  act  been  induced  to  part  with  his 
money,  to  turn  round  and  say  that  the  contract  as  between  them  and 
Parker  was  null  and  void,  and  that  Parker  had  no  property,  and  there- 
fore could  pass  none  to  the  plaintiff.  It  appears  to  me  that  the  doctrine 
of  Parkb,  B.,  in  Load  i;.  Green  is  well  warranted  by  the  authorities. 

Jekvis,  C.  J. — At  the  trial,  I  acted  upon  the  opinion  thrown  out  by 
my  brother  Parks,  in  Load  v.  Green ;  and  I  am  glad  to  find  that  the 
rest  of  the  court  agree  with  me  in  thinking  that  that  opinion  is  recon- 
cilable with  the  authorities.  The  question  is  one  of  considerable  im- 
portance, as  affecting  the  mercantile  transactions  of  this  country :  for, 
if  the  argument  urged  on  the  part  *of  the  defendants  were  well  r^Qoo 
founded,  goods  at  all  tainted  by  fraud  might  be  followed  through  *- 
any  number  of  bond  fide  purchasers, — a  most  inconvenient,  and,  as  it 
strikes  me,  a  most  absurd  doctrine.  A  vendor,  who  does  not  choose  to 
avail  himself  of  means  of  inquiry,  would  thus,  by  trusting  the  vendee, 
be  giving  him  unlimited  means  of  defrauding  the  rest  of  the  world.  It 
appears  to  me  that  the  cases  of  Davis  v,  Morrison  and  Parker  v.  Patrick 
are  well  supported  on  the  ground  suggested  by  my  brother  Pares.  All 
the  cases  relied  upon  by  the  defendants  are  cases  where  the  transaction 
has  been  questioned  as  between  the  immediate  parties.  The  principle 
relied  on  by  Pares,  B.,  in  Load  v.  Green  was  again  affirmed, — though, 
perhaps,  a  little  too  extensively, — ^by  Lord  Abingbr,  in  Sheppard  v. 
Shoolbred.  Rule  discharged. 

Where  »  tale  of  goods  is  procured  bj  frand  Tendee  may  giva  a  perfect  title  to  a  hand  JUU 
ia  the  rendee,  the  sale  is  not  roid,  bat  voidable  purchaser  without  notice  of  the  frand.  Rowlej 
bj  the  Teodor;  and,  antil  it  is  so  aroided,  the    «.  Bigelow,  IS  Wendell,  670;  Williams  «.  OiTen, 
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6  Gnttan,  263 ;  ThompMn  v.  Lee,  S  Wattf  A  steneet  of  groat  raspiol<m,  Bnch  m  altered  tm4 

8«rg.  470.    Where  goods  are  obtained  ftandn-  defaoed  marlu  upon  the  boxes,  Ac,  it  wae  hdd 

lently,  bat  not  felonioaslj,  a  pnrohaser  from  the  that  he  was  not  a  hondjide  pvrehaser.    Bobia- 

frandnlent  holder  eannot  defeat  the  olaim  of  son  «.  Daaohy,  8  Barbour's  Sap.  Ct  Rep.  20. 

the  original  owner,  unless  he  porohased  in  good  A  party  who  has  been  indaced  by  fraud  to  seD 

faith  and  without  notioe  of  the  fraud ;  and  where  land,  may  reoover  it  baek  fr^m  a  h<md  ftde  pnr- 

he  parted  with  no  new  oonrideratioa,  and  the  chaser  of  his  grantee,  if  such  parohaser  has  not 

purohase  was  ont  of  the  usnal  course,  at  a  sum  paid  the  purohase-money.    Jackson  «.  Sommer* 

less  than  the  Talue  of  the  goods^  under  eiroum-  Tille,  IS  Penn.  State  Bep.  359. 
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MEMORANDA. 

In  Hilary  Vacation,  1851,  the  Right  Hon.  Lord  Lakodale  retired 
from  the  office  of  Master  of  the  Rolls,  and  was  succeeded  hy  Sir  John 
Eomtlly,  Her  Majesty's  Attorney-General. 

Sir  Alexander  James  Edmund  Coekbumy  Knt.,  Her  Majesty's  So- 
licitor-General, was  promoted  to  the  office  of  Attorney-General. 

William  Page  Woody  Esq.,  one  of  Her  Majesty's  Counsel,  was  ap- 
pointed Her  Majesty's  Solicitor-General,  and  thereupon  received  the 
honour  of  Knighthood. 

In  Easter  Term  last,  Q-eorge  James  Turner^  Esq.,  one  of  Her  Ma- 
jesty's Counsel,  was  appointed  to  the  office  of  yice-Ghancellor,  vacant 
by  the  resignation  of  Sir  Jambs  Wigbah. 
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THE  PRINCIPAL  MATTERS. 


AFFIDAVIT. 

I.  TitUof, 
The  omission  of  a  letter  in  the  name  of  a  party 
in  the  title  of  an  affidavit,  the  word  remain- 
ing idem  «<m<in«,  iB  no  ground  for  diseharging 
a  rule  obtained  npon  such  affidavit.  Qray  t. 
Coombew,  72 

II.  0/  Surprut — Set  Ajf  bhbmeht,  8. 

AGENT. 
Set  Factob. 

AMBIGUITY. 
Set  Sals,  S. 

AMENDMENT. 
Under  SUUuU  Z  df  4  Will.  4>  e.  42,  e,  2S. 

1.  A  declaration  itated,  tliat,  in  eonsideration 
that  the  plaintiff  would  make  for  the  defend- 
ant such  a  number  of  aerometers  as  the  de- 
fendant should  from  time  to  time  require, 
and  would  deliver  the  same  when  completed, 
the  defendant  promised  to  accept  and  to  pay 
for  the  same ;  that  the  defendant  required  the 
plaintiff  to  make  1000  aerometers ;  that  the 
plaintiff  did  make  500,  and  waa  ready  and 
willing  to  deliver  them,  and  was  ready  to 
complete  the  other  600  within  a  reasonable 
time ;  but  that  the  defendant  refused  to  accept 
or  to  pay  for  any  part  of  those  made,  and 
discharged  the  plaintiff  fh)m  eontinning  the 
manufacture  of  the  residue. 

At  the  trial  proof  was  given,  that  the  defend- 
ant had  ordered  2000  aerometers,  that  300  had 
been  delivered  and  paid  for,  and  that  the 
plaintiff  had  prepared  materials  for  making 
therest,but  that  the  defendanthad  discharged 
him  from  so  doing. 
VOL.  X. — 74 


The  variance  being  objected  to  at  the  trial, 
the  lord  chief  justice  allowed  the  plaintiff  to 
amend  his  declaration,  by  stating  the  con- 
tract in  conformity  with  the  proof,  unless  the 
defendant's  attorney  would  produce  an  affi- 
davit that  the  defendant  would  be  prejudiced 
in  his  defence  by  such  amendment : — Held, 
that  the  amendment  was  warranted  by  the  3 
A  4  WilL  4,  e.  42,  s.  23.    Jonee  v.  Eutehineon, 

615 

2.  Where  the  opposite  party  waives  his  right  to 
have  an  amendment  formerly  made  at  the  time* 
it  is  enough  that  it  is  made  within  a  reason- 
able time,— within  the  time  allowed  for  mov- 
ing,— ^provided  the  amendment^  when  made,  if 
in  accordance  with  the  judge's  note.  lb, 

3.  An  affidavit  of  the  defendant's  attorney  stated, 
that  he  was  taken  entirely  by  surprise  by  rea- 
son of  the  amendment  being  permitted  to  fit 
the  evidence  given  of  an  order  for  2000  aero- 
meters ;  and  that»  had  the  declaration  origi- 
nally been  framed  as  amended,  he  would  have 
been  able  to  show  that  such  an  order  could  not, 
f^om  the  nature  of  the  article,  have  been  given : 
— Held,  not  an  <<  affidavit  of  surprise,"  or  suffi- 
cient to  show  that  the  defendant  could  have 
been  prejudiced  in  his  defence  by  the  amend- 
ment. /6. 

4.  The  court  will  not  review  the  judge's  deci- 
sion as  to  allowing  or  withholding  an  amend- 
ment; nor  will  they  grant  a  new  trial,  on  the 
ground  that  the  coudscI's  discretion  as  to  as- 
senting to  an  amendment  offered  by  the  judge, 
is  fettered  by  a  strong  expression  of  opinion 
on  his  part.     Lficae  v.  Beale,  739 

Spteial  Finding  under  ».  24.]~6.  A  plea  of  set- 
off to  a  count  in  debt  for  goods  sold  and  de- 
livered, stated  that  the  plaintiffs  authorised 
and  empowered  one  A.  to  trade  under  the  firm 
of  "A.  A  Co.,"  and,  so  trading,  to  sell  the 
goods  in  question  to  the  defendant  ue  and /or 
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AMENDMENT. 


ATTOENET. 


kit  own  proper  goocU,  and  that  the  defend- 
ant accordingly  bought  the  goods  as  the  goods 
of  A. ;  and  that  A.  was  indebted  to  the  defend- 
ant in  a  larger  amonnt. 

At  the  trial,  it  was  proved  that  A.  and  B. 
were  authorized  by  the  plaintiffs  to  carry  on  the 
trade  and  sell  the  goods  as  and  for  the  goods 
of  "A.  A  Co." 

The  judge  refused  to  allow  the  plea  to  be 
amended,  under  the  3  A  4  W.  4,  e.  42,  s.  23,  by  in- 
serting therein  the  name  of  B.,  or  by  alleging 
that  the  goods  were  sold  by  A.  A  B. :  but  he 
directed  the  jury  to  find  the  facts  specially, 
under  s.  24^ 

The  jury  found  "  that  A.  was  authorized  to 
sell  the  goods  as  the  goods  of  <A.  A  Co./  but 
not  as  the  goods  of  A. ;  and  that '  A.  A  Co.'  re- 
presented A.  A  B." : — 

Held,  that  the  amendment  proposed  was  in 
a  matter  material  to  the  merits,  and  therefore 
properly  disallowed :  and  that  judgment  can 
only  be  given  under  s.  24  of  the  statute,  in 
eases  where  the  court  think  the  yariance  «m- 
mtaterial  to  the  merits.    Addington  v.  Jfagan, 
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ANCHOR. 

Bemoval  o/^See  Cask,  1. 

APPEAL. 

I.  From  County  CourP^See  Coumtt  Coitbt,  VI. 

II.  From  Quarter  SetnoM,  under  12  d:  13  Viet, 
e.  45, 9. 11,  Cotte  of—See  Litbrabt  Soczstt,  8. 

ARBITRAMENT. 
I.  Authority  of  Arbitrator. 

1.  The  declaration  stated  that  a  certain  differ- 
ence had  arisen  and  was  depending  between 
A.  and  D.  touching  certain  railway  »hare9 
which  A.  at  the  request  of  B.  had  purchased 
for  B.,  and  for  which  A.  had  paid  122/. ;  that, 
for  putting  an  end  to  the  said  difference,  A. 
and  B.  submitted  themselves  to  the  award  of 
C.  to  be  made  between  them  of  and  concern- 
ing the  said  difference ;  that  B.  promised  to 
perform  the  award ;  that  C.  made  his  award 
of  and  concerning  the  said  difference,  and  did 
(hereby  award  that  he  decided  in  favour  of 
A.,  and  that  50/.,  which  had  been  deposited 
by  A.  with  B.,  was  in  part  payment  of  the 
mid  twenty  $hare*f  and  A.  by  his  award  did 
then  requeet  B.  to  pay  the  balance  of  the  ac- 
count forthwith ;  and  that  B.  refused  to  pay 
A.  the  balance  of  the  said  account,  amounting 
(o  72/.,  according  to  the  tenor  and  effect  of  the 
award : — 

Held,  that  the  arbitrator's  authority  to  make 
the  award  sufficiently  appeared,  although  the 
nature  of  the  difference  was  not  specifically 
atated ;  and  that  the  "  requeef*  to  pay  amount- 
ed to  a  direction.     Smith  v.  Hartley,         800 

1.  But»  oemble,  that  the  direction  to  pay  "the 


balance  of  the  aeoonnt^"  would  have  be«B  ob- 
jectionable, if  pointed  out  as  cause  of  special 
demurrer.    Santh  v.  Martley,  800 

IL  Oonetruetion  of  Award, 
FinaUtyJ] — 1.  A  cause  and  all  matters  in  differ- 
ence were  referred  to  an  arbitrator,  who 
awarded  aa  follows: — "Having  heard  and 
duly  and  maturely  weighed  and  considered 
the  several  allegations,  vouohers,  and  proofs 
brought  before  me  in  pursuanoe  of  the  said 
referenoe,  I  do  make  and  publish  this  my 
award  in  writing  of  and  concerning  the  eeveral 
premieee  so  re/erred  a»  a/oreeaid  :**  he  then 
disposed  of  the  several  issues,  and  direoted 
that  the  defendants  should  pay  a  certain  sub 
to  the  plaintiff*,  and  that  upon  payment  of 
that  sum,  the  plaintiff  should  execute  and  de- 
liver to  the  defendant  a  general  release: — 
Held,  that  the  award  was  sufficiently  final, 
and  disposed  of  all  the  matters  in  diiferenee 
referred.     Creewick  v.  Harriton,  441 

2.  The  Court,  however,  refused  to  make  an  order 
on  the  defendant  to  pay  the  sum  awarded, 
pursuant  to  the  1  A  2  Vick  c.  110,  s.  18,— 
the  case  not  being  one  in  which  they  would 
have  granted  an  attachment.  lb. 

III.  Time  for  Taxation  of  Ooete  on  Award, 
A  cause  and  all  matters  in  difference  between 
the  parties  were  referred  by  an  order  of  nisi 
prius,  by  which  a  verdict  was  taken  for  the 
plaintiff*,  subject  to  an  award, — ^the  costs  of 
the  cause  to  abide  the  event,  and  the  costs  of 
the  reference  and  award  to  be  in  the  discre- 
tion of  the  arbitrator.  The  arbitrator  by  his 
award  ordered  that  the  verdict  entered  for  the 
plaintiff  should  stand,  and  directed  that  the 
defendant  should  pay  to  the  plaintiff  the  costs 
of  the  reference  and  award : — Held,  that  the 
plaintiff  was  not  entitled  to  have  an  allocatur 
for  the  costs,  or  to  sign  judgment,  until  the 
expiration  of  the  proper  time  for  moving  to 
set  aside  the  award.    Jonee  v.  Ivee,  429 

ARGUMENTATIVE  TRAVERSE. 
See  Plbaoix«,  VL 

ARRANGEMENT. 
Deed  of— See  Bankbuft,  HI. 

ASSESSMENT  OF  DAMAGES. 
See  CooiTTr  Court,  V.  3. 

ATTACHMENT. 

For  Non-Performance  of  an  Award,~~ 
See  AaBrrRAMKKT,  IL  2. 

ATTORNEY. 
Lien  for  Coete—See  Costs,  IL 


AUCTIONEER. 


BILL  OF  EXCHANGE.    981 


AUCTIONEER. 
L  Authority  of. 
An  aactioneer  who  is  employed  to  sell  goods  by 
pablto  auction,  has  not  each  an  interest  m 
will  make  the  license  to  enter  the  premises 
for  that  purpose  irrevocable.  Tajtlin  t. 
Florence,  744 

IL  Qooda  in  handt  of,  privileged  from  Dietreee, 
Goods  sent  to  an  auctioneer  for  sale  on  pre- 
mises occupied  by  him,  are  privileged  from 
distress  for  rent;  although  the  place  of  sale 
is  merely  hired  for  the  occasion, — or  the  oc- 
cupation has  been  acquired  by  the  auctioneer 
by  an  act  of  trespass.    Brown  y,  Arundell, 

54 
AWARD. 
See  Arbitramiht. 


BANKRUPT. 
L  Fraudulent  Preference, 

1.  The  elTeot  of  a  bankruptcy  upon  a  fraudolent 
preference  is  not  to  put  the  goods  in  the 
same  situation  as  if  they  were  actually  the 
goods  of  the  bankrupt,  so  as  to  vest  them  at 
once,  by  the  bankruptcy,  in  the  assignees,  in- 
dependently of  any  election  of  their  part, 
other  than  their  acceptance  of  the  office  of 
assignee :  but,  by  a  transfer  which  is  a  fraudu- 
lent preference,  the  property  vests  in  the 
transferee,  subject  to  be  divested  by  the  as- 
signees, at  their  election,  and  the  title  of  the 
transferee  is  perfect,  except  so  far  as  it  is 
avoided  by  the  assignees.  Newnham  v.  Ste- 
veneon,  718 

2.  The  commencement  of  an  action  of  trover, 
which  may  be  abandoned  at  any  time,  and 
which  assumes  that  the  goods  came  into  the 
possession  of  the  defendant  lawfully,  cannot, 
without  more,  be  taken  to  be  an  election  on 
the  part  of  the  assignees  to  avoid  the  trans- 
fer.  Jb. 

8.  Where,  therefore,  goods  had  been  transferred 
by  a  trader  before  his  bankruptcy,  by  an  in- 
strument which  the  jury  found  to  be  a  fraudu- 
lent preference,  and  the  transferee  had,  after 
the  bankruptcy,  and  after  the  appointment  of 
assignees,  brought  an  action  for  an  illegal 
and  excessive  distress  upon  the  goods  which 
were  the  subject  of  the  conveyance : — Held, 
that, — the  assignees  having  no  otherwise 
asserted  their  right  to  the  goods  than  by 
eommencrn^  an  action  of  trover  to  recover 
them, — it  was  not  competent  to  the  defend- 
ant to  set  up  their  title  under  "  not  possessed." 

lb. 

II.  Liability  of  Meeeenger,  /or  eeinng  gooda  of 
a  Stranger, 

Demand  of  Warrant] — A  messenger  in  bank- 
ruptcy, who,  intending  to  act  bond  Jide,  under 
a  warrant  directing  him  to  seise  the  goods  of 
A.,  seizes  goods  belonging  to  B.,  is  not  with-  \ 


in  the  protection  of  the  12  A  13  Vict  c.  106, 
8. 107,  and  therefore  is  liable  in  trespass  at 
the  suit  of  B.,  without  a  previous  demand  of 
the  perusal  and  copy  of  the  warrant  under 
which  he  professed  to  be,  and  believed  he 
was,  acting.     Mundag  r.  Stubbe,  432 

III.  Deed  of  Arrangement, 
The  224th  section  of  the  bankrupt  law  eonaoli- 
dation  act,  12  A  13  Vict  c  106,  makes  a  deed 
of  arrangement,  if  executed  by  or  on  behalf 
of  eix-eeventhe  in  number  and  value  of  the 
creditors  of  the  trader,  under  certain  circum- 
stances, binding  on  the  whole  body : — Held, 
that  a  plea  setting  forth  a  deed  of  that 
description,  and  stating  that  the  creditors  who 
executed  it  were  "  more  tkan  eix-eeventke,  to 
wit,  nine'tentha  in  number  and  value,"  wai* 
sufficient,  on  special  demurrer,  and  not  open 
to  the  objection  of  argumentativeness  or  im- 
materiality.    Stewart  t.  CfoUine,  484 

BARON  AND  FEME. 
See  Husband  and  Wztk. 

BARRISTER. 
Privil^e  of, 
A  barrister,  party  to  a  eause,  cannot  be  allowed 
to  address  the  court,  where  he  is  represented 
by  counseL    Newton  t.  Chaplin,  366 

BILL  OF  EXCHANOE. 
I.  Aeeeptanee, 

1.  Held,  that  one  who  individually  accepts  a 
bill  addressed  to  a  firm  of  which  he  is  a 
member,  is  individually  liable  thereon.  Owen 
T.  Van  Utter,  818 

2.  A  biU  was  addressed  to  «The  Allty-Crib 
Mining  Company,"  and  accepted  by  the  de- 
fendant, as  follows,—"  Per  proc.  The  Allly- 
Crib  Mining  Company,  W.  T.  Van  U.,  Lon- 
don Manager."  It  was  proved  that  four 
persons,  one  of  whom  was  the  defendant,  had 
agreed  to  work  a  mine,  under  the  name  of 
The  AUty-Crib  Mining  Company,  and  had 
for  some  time  worked  it  accordingly;  and 
that  the  bill  in  question  had  been  accepted 
by  the  defendant  without  the  authority  of  his 
copartners: — Held,  that  the  defendant  was 
liable  upon  the  bill,  as  acceptor.  fb, 

IL  Payment  snprjl  Proteet, 

1.  Where  a  foreign  bill  is  paid  ewpri  protest, 
for  the  honour  of  an  endorser,  the  bill  mast 
be  protested  for  non-payment  befoie  the  pay- 
ment for  honour  is  made ;  but  the  formal  in- 
strument of  protest  may  be  drawn  up,  or  ex- 
tended, at  any  time  afterwards,— even  after 
the  commencement  of  an  action  by  the  per- 
son so  paying  against  the  endorser  for  whose 
honour  the  payment  was  made.  Oerahpmlo 
T.  WieUr,  690 

2.  Where,  therefore,  a  bill  had  been  doly  paU 
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raprd  protest,  ftnd  a  fbnnal  protest  trans- 
mitted abroad  to  the  party  for  whose  honour 
the  payment  was  made, — Quatre  whether 
leoondarj  evidence  of  the  protest  was  admis- 
sible? GeralopuloY,  Wieler,  690 
8.  Bnt,  held,  that  a  formal  protest  extended  by 
the  notary  from  his  book,  after  the  oommenoe- 
ment  of  the  aotion,  but  bearing  date  the  day 
of  actual  protest^  was  primary  evidence  of 
the  payment  Mij»rd  protest.  lb. 

HL  Parol  Contract  ineonnttent  ioitk, 
1.  It  is  not  competent  to  the  acceptor  of  a  bill 
of  exchange  to  set  up  a  parol  contract  incon- 
sistent with  the  contract  upon  the  face  of  the 
InlL    BemntY.  OroM,  895 

S.  In  assumpsit  by  endorsee  against  acceptor 
of  a  bill  of  exchange,  the  defendant, — 
being  under  terms, — ^pleaded  to  the  fnrther 
maintenanoe  of  the  aotion,  that  he  was  in- 
debted to  the  drawer  in  a  sum  less  than  the 
amount  of  the  bill ;  that,  beforo  the  accept- 
ance, it  was  agreed  between  him  and  the 
drawer,  that  he  should  pay  him  such  lesser 
sum  by  four  instalments ;  that  he  duly  paid 
three  of  such  instalments  before,  and  the 
fourth  after,  the  commencement  of  the  action ; 
and  that  the  bill  was  endorsed  to  the  plain- 
tiif  without  value  or  consideration :— Held, 
not  an  issuable  plea.  lb, 

BILL  OF  LADma. 
8e€  Shippihg. 

BOND. 
PaymMt, 

Pott  diemJ] — 1.  A  plea  of  part  payment,  pott 
diem,  to  debt  on  bond,  is  a  good  plea,  under 
the  4  Anne,  c.  16,  s.  12,  after  verdict.  JTm- 
batui  V.  Davit,  645 

To  one  of  two  TnuteetJ] — 2.  Payment  of  a  bond 
debt  to  one  of  two  trustees,  is  a  good  discharge 
M  to  both.  lb. 

And  tee  Estoppbl,  IL 


CASE. 


For  Breach  of  Duty, 
1.  The  declaration  stated  that  the  defendants 
wero  possessed  of  a  mooring  anchor,  which 
was  kept  by  them  fixed  in  a  known  part  of  a 
navigable  river,  covered  by  ordinary  tides, — 
that  the  anchor  had  become  removed  into, 
and  romained  in,  another  part  of  the  river 
covered  by  ordinary  tides,  not  indicated, 
whereof  the  defendants  had  notice,  and 
although  they  had  the  means  and  power  of 
reflxing  and  securing  the  anchor,  and  indi- 
cating it,  they  neglected  so  to  do,  whereby 
the  plaintiffs'  vessel,  whilst  sailing  in  a  part 
of  the  river  ordinarily  used  by  ships,  ran  foul 
of  and  struck  against  the  anchor,  and  was 
thenby  damaged,  Ac :— Held  bad,  on  demur- 


rer, for  not  showing  that  the  defendants  were 
privy  to  the  removal  of  the  anchor,  or  that  ii 
was  their  duty  to  refix  it  and  to  indicate  ik 
Haneoek  v.  The  York,  Neto  CattU,  and  Ber- 
toiek  Bailttay  Company,  848 

2.  By  an  act  for  making  a  railway,  the  company 
wero  authorised  to  purohase  the  churoh  of  St. 
M.,  in  Liverpool,  and  certain  ground  and 
buildings  attached  thereto,  not  forming  part 
of  the  site  of  the  churoh,  but  that  nothing  in 
the  act  contained  should  enable  the  company 
to  take  down  or  interfero  with  the  said  churoh 
or  ground,  without  the  consent  in  writing  of 
the  diocesan  first  obtained,  upon  the  provioua 
payment  by  the  company  to  him  and  the 
Archbishop  of  York,  for  the  time  being,  of 
such  sum  as  should  be  agreed  upon  between 
the  said  arohbishop  and  bishop  and  the  com- 
pany,— in  ascertaining  which  sum,  rogard 
was  to  be  had  to  the  costs  of  a  site  for  a  new 
churoh,  and  of  erecting  and  completing  the 
same,  and  alto  to  the  value  of  tueh  part  of  tk^ 
premitet  a«  did  not  form  the  tite  of  the  churchy 
and  that,  upon  payment  of  the  sum  so  to  be 
agroed  upon,  the  then  present  churoh,  and  tha 
ground  attached  thereto  not  forming  the  site 
of  the  churoh,  and  the  freehold  and  inherit- 
ance thereof,  should  vest  in  the  company;  and 
that  the  sum  so  paid  to  the  arohbishop  and 
bishop  should  be  employed  by  them,  among 
other  purposes,  in  making  payment  to  tha 
person  entitled  thereto  of  the  value  of  the 
said  ground  and  buildings  not  forming  part 
of  the  site  of  the  churoh. 

The  arohbishop  and  bishop,  having  agroed 
with  the  company,  oflferod  the  plaintiff,  the 
incumbent  of  the  churoh  of  St  M.,  and  the 
person  entitled  to  the  ground  and  buildings 
not  forming  part  of  the  site  of  the  churoh, 
8002.  as  the  value  of  bis  interest  thenin, — 
upon  the  assumption,  that,  being  consecrated 
ground,  it  was  in  his  hands  inapplicable  to 
any  secular  purpose,  and  was  thereforo  only 
worth  that  sum.  The  plaintiff  thereupon 
brought  an  action  upon  the  case  against 
them. 

The  declaration,  after  setting  forth  the  pro- 
vision of  tha  act  above  rofenred  to,  stated, 
that  the  plaintiff  was  entitled  to  the  value  of 
the  land  and  promises  not  forming  the  site  of 
the  church;  that  it  was  afterwards  agreed 
between  the  company  and  the  defendants,  that 
the  sum  of  7732/.  17«.  should  be  paid  by  the 
company  to  the  defendants,  as  the  sum  upon 
the  payment  whereof  the  company  wero  to  be 
authorised  to  take  possession  of  the  said 
churoh  and  promises,  and  take  down  tha 
churoh,  with  the  consent  of  the  diocesan; 
that  the  said  sum  was  paid  to  the  defendants, 
and  theroupon  the  promises  became  and  wero 
vested  in  the  company,  and  the  bitihop  gave 
his  consent  accordingly ;  that  the  said  sum  was 
sufficient  to  purchase  a  fife,  iiiid  complete  the 
new  intended  church,  and  ulso  to  pay  the 


CASE. 


CONTRACT. 


▼alue  of  so  maoh  of  the  aaid  groand  and  build 
iogt  aa  did  not  form  the  site  of  the  ehareh ; 
and  that  the  Talne  of  the  eaid  ground  and 
bnildingf  was  2y000{.,  which  snin  the  defend- 
ants  were  requested  to  pay  the  plaintilT, — ^but 
which  they  refosed  to  pay,  and  had  not  paid, 
although  a  reasonable  time  for  so  doing  had 
elapsed. 

At  the  trial,  the  judge  told  the  jniy  that 
the  plaintiff  was  not  oonolnded  as  to  the  yalue 
of  the  ground  and  buildings  so  rested  in  him, 
and  not  forming  part  of  the  site  of  the  ohureh, 
by  the  determination  of  the  arohbishop  and 
bishop  under  the  act ;  and  he  left  the  question 
of  value  to  them,  telling  them  that  they  were 
not  bound  to  estimate  the  yalue  as  of  land 
irrerocably  appropriated  to  spiritual  uses : — 

Held,  that  the  jury  were  properly  directed; 
and  that  the  declaration  sufficiently  disclosed 
the  duty  of  the  defendants  under  the  statute, 
and  that  the  breach  was  well  alleged.  Mil- 
coat  T.  Tke  ArekhUkop  of  Camterbury,       827 

CATTLE. 

Conveyed  by  Hailtoay^See  Railway 
CoMPAMr,  IL 

CERTIFICATE. 
For  Special  /ury^See  Special  Jubt. 

COALS. 

Patent  fuel,--an  article  eomposed  of  ooal-dns^ 
mixed  with  13  per  cent,  of  pitch  and  lime, — 
is  not  liable  to  the  duties  imposed  upon 
^'ooals"  imported  into  the  port  of  London,  by 
the  statute  1  A  2  W.  4,  e.  IzxrL  ss.  23,  00 
(continued  by  the  I  A  2  Vict  o.  eL  and  8  ft 
9  Vict  0.  d.),-— notwithstanding  that  there  is 
no  purpose  to  which  ordinary  pit-coal  can  be 
applied,  to  which  coal-dust,  without  the  ad- 
mixture of  pitch  and  lime,  could  not  also  be 
applied.  Tke  Mayor,  ^be.,  of  LoiUhm  9,  Park- 
ineoa,  228 

COLLECTOR  OF  TAXES. 
See  BsTOPPBL,  IL 

COMMISSION. 
To  examine  Witneeeee  abroad — See  Evi- 
dence, III. 

COMPANY. 

See  Joixt-Stock  CouPAxr. 
Railway  Cohpaky. 

CONTINGENT  DAMAGES. 
See  County  Coubt,  IL  2. 

CONTRACT. 
I.  Coneimetion  of. 
1.  The  declaration  stated,  that,  on  the  7th  of 
July,  1848,  it  was  agreed  between  the  plain- 


tiff  and  the  defendant,  that  the  defendant  and 
his  wife  should,  from  that  day,  for  the  term 
of  three  months,  appear  and  perform  ae  equee- 
triane,  o»  the  etage  and  in  ike  ring,  in  all  per- 
formances and  entertainments  which  might 
be  produced  at  Astiey's  Amphitheatre,  or  eUe- 
wkere,  under  the  direction  of  the  plaintiff,  in 
such  parts  and  in  such  manner  as  tiie  plaintiff 
should  require,  and  should  attend  all  rehears- 
als and  calls,  when  so  required,  for  a  eertun 
weekly  salary.  It  then,  after  averring  mu- 
tual promises,  alleged  for  breach,  that, 
although  the  plaintiff  had  an  establishment 
at  Peebles,  in  Scotiand,  under  his  direction, 
for  eqwetrian  per/ormaneee  and  entertain- 
ments, and  although,  under  and  in  pursuance 
of  the  agreement,  and  during  the  subsistence 
of  it,  and  before  the  expiration  of  the  term 
of  three  months,  to  wit,  on,  Ac,  the  plaintiff 
gave  notice  to  the  defendant  that  he  the  plain- 
tiff required  the  defendant  and  his  wife  to 
join  the  plaintiff's  said  establishment  at  Pee- 
bles, for  the  purpose  of  appearing  and  assist- 
ing in  the  performances  and  entertainments 
to  be  produced  at  the  said  establishment  at 
Peebles,  and  although  a  reasonable  time  had 
elapsed,  after  the  giving  of  the  notice,  and 
before  the  commencement  of  the  suit,  for  the 
defendant  and  his  wife  to  join  the  said  esta- 
blishmentat  Peebles,  for  the  purpose  aforesaid, 
— ^yet  that  the  defendant  and  bis  wife  would 
not,  when  so  required  as  aforesaid,  or  at  any 
time  afterwards,  join  the  said  establishment 
of  the  plaintiff  at  Peebles,  or  appear  or  assist 
in  the  performances  and  entertainments  to  be 
produced  there,  but  reftised  and  neglected  so 
to  do,  Ac 

Hdd,  ondemurrer,  that  the  promise  to  ap- 
pear in  any  place,  under  the  direction  of  the 
plaintiff,  in  the  performances  described,  in 
such  parts  and  manner  as  the  plaintiff  should 
require,  and  to  attend  all  calls  and  rehearsals, 
involved  an  engagement  so  to  join  an  esta- 
blishment of  the  plaintiff  for  equestrian  per- 
formances, as  to  be  ready  to  accomplish  the 
objects  of  the  requisition ;  and  that  a  failure 
to  comply  with  such  a  requisition,  and  a  re- 
fusal to  assist  in  such  performances,  were  suiB- 
eientiy  alleged  to  show  a  breach  of  the  defend- 
ant's contract  Batty  v.  Melillo,  282 
2.  Held  also,  that  it  sufficienUy  appeared  that 
the  performances  at  which  the  defendant  and 
his  wife  were  required  to  assist,  were  porform- 
ances  of  the  description  contracted  for;  that 
the  abseifro  of  an  averment  that  a  reasonable 
time  bad  elapsed  after  the  notice,  and  before 
the  expiration  of  the  three  months,  was  obvi- 
ated by  the  statement  in  the  declaration  that 
the  writ  issued  on  the  23d  of  August,  1848, 
and  by  the  averment  that  such  time  had 
elapsed  before  the  commencement  of  the  suit; 
and  that  the  breach,  substantially  showing  an 
antlre  refosal  of  the  defendant  to  perform  his 
eontimotydiadoaedagoodoaaseof  aotioiL  lb 
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CONTRACT. 


COSTS. 


IL  Obtained  hy  Fraud* 

S.  A  contract  for  the  sale  of  goods,  obtained  by 
ftaad  on  the  part  of  the  purchaser,  is  void 
onlj  at  the  election  of  the  vendor;  and  it  is 
too  late  to  declare  such  election  after  the  goods 
have  passed  into  the  hands  of  a  bond  fide 
pnrohaser.     White  v.  Garden,  019 

4.  A.»  a  member  of  the  orchestra  of  the  Italian 
Opera,  "on  behalf  of  the  orchestra,"  signed 
the  following  proposal : — "  The  gentlemen  of 
the  orchestra  are  willing,  and  hereby  pledge 
themselves,  to  eontinuo  their  services,  and 
attend  their  daties,  provided  B.  will  guaranty 
the  payment  of  the  thirteen  nights  due  on  the 
5th  ult."  B.  accepted  the  proposal  by  writing 
in  these  terms, — "  B.  will  accept  the  proposi- 
tion niade  by  A.,  on  behalf  of  the  gentlemen 
of  the  orchestra,  and  he  will  appoint  the  trea- 
sury to  be  open  on  the  9th  inst.  to  pay  the 
thirteen  nights  due  on  the  5th  ult,  and  he 
pledges  himself  to  open  the  treasury  on  the 
10th  and  25th  of  August,  to  make  further  pay- 
ments." 

A.  in  hia  own  name  brought  an  action  for  a 
breach  of  this  engagement,  describing  it  in  his 
declaration  as  a  contract  made  with  him  and 
tk«  other  per/ormere: — Held,  that  it  was  a 
joint  contract.    Lucae  v.  Beale,  739 

Expreee  Warrt%niy.'\ — 5.  Upon  a  contract  for  the 
Mle  of  goods,  with  a  particular  express  war- 
ranty, the  court  will  not  extend  such  warranty 
by  implication.    Dickeon  v.  Zizinin,         602 

0.  The  declaration  stated  a  bargain  for  the  sale 
by  the  defendants  to  the  plaintiff  of  a  certain 
cargo,  to  wit»  the  cargo  of  Indian  com  then 
shipped  at  Orfano,  on  board  the  Ottoman,  at 
a  certain  price,  including  freight  and  insurance 
to  Cork,  Liverpool,  or  London,  and  that  it  was 
agreed  that  the  quality  of  the  said  Indian 
com  was  equal  to  the  average  of  the  ship- 
ments of  that  article  in  the  season  of  1847, 
and  that  the  said  Indian  com  had  been  ehipped 
•»  good  and  merchantable  condition;  and 
alleged  for  breach,  that  the  com  was  not,  at 
the  time  of  shipment,  or  at  any  other  time, 
in  good  and  merchantable  condition,  or  in  a 
fit  and  proper  condition  /or  the  performance 
of  the  voyage  from  Orfano  to  Cork,  d?c. 

The  judge  loft  it  to  the  jury  to  say  whether 
the  com  was,  at  the  time  of  shipment,  in  a 
good  and  merchantable  condition/or  a  foreign 
voyage : — Ueld,  a  misdirection ;  inasmuch  as 
it  was  extending  by  implication  the  express 
warranty  contained  in  the  contract  Ih. 

And  Bee  Sale. 

CONA^EYANCE. 
Conttrudion  of 
A  deed  purported  to  convey  "  all  that  mes- 
suage or  farm-house,  Ac,  and  several  closes, 
Ac,  of  land  thereto  belonging,  called  Ootton 
Farm,  in  the  occupation  of  J.  S.,  and  contain- 
ing, Ac,  and  consisting  of  the  several  par- 


tienlars  specified  in  the  first  division  of  a  s 
dale  thereunder  written,  and  more  partaea- 
larly  delineated  in  a  map  or  plan  there<»f 
drawn  in  the  margin  of  the  said  schednlc." 
There  were  no  general  words. 

In  an  aetion  brought  to  try  the  right  to  a 
slip  of  land,  which  was  not  mentioned  either 
in  the  schedule  or  in  the  plan  above  referred 
to,  evidence  was  offered  on  the  part  of  the 
defendant  to  shew  that  the  locue  in  quo  had 
always  been  occupied  with  the  doses  men- 
tioned and  delineated  in  the  schednle  and 
plan,  and  treated  as  part  of  Ootton  Farm : — 
Held,  that  this  evidence  was  not  admissible, 
and  that  the  deed  was  condnsive.  Barton  y. 
JDawe*,  2ei 

COSTS. 
I.  Of  T$9ute  under  the  4  Ann.  e,  16,  ».  5. 

1.  A  plaintiff  may  be  entitled,  under  the  statute 
4  Ann.  c.  16,  s.  5,  to  the  costs  of  issues  of  fact 
found  for  him,  even  though,  upon  the  whole 
record,  he  appears  to  have  had  no  eouse  of 
aetion.     CuUander  v.  Howard,  302 

2.  To  assumpsit  upon  certain  bills  of  exchange, 
with  a  count  for  goods  sold  and  delivered) 
money  paid,  and  interest,  and  a  count  upon 
an  account  stated,  the  defendant  pleaded  six- 
teen pleas,  to  one  of  whioh  {going  to  the  %ehoU 
eaMM  of  action)  there  was  a  demurrer.  Upon 
the  trial,  aU  the  issues  of  fact  were  found  for 
the  plaintiff;  and,  upon  the  argument  of  the 
demurrer,  the  judgment  was  for  the  defendant : 
— ^Held, — contrary  to  Partridge  r.  Gardiner 
and  Howell  v.  Rodbard,  4  Exch.  303,  309,  and 
affirming  Bird  v.  Ulgginson,  5  Ad.  A  £.  83, 
6  N.  A  M.  799,  and  Clarke  r.  Allatt,  ante, 
Vol.  IV.  335,— that  the  plaindff  was  entitled 
to  the  costs  of  the  issues  of  fact,  though  the 
defendant  had  the  general  costs  of  the  cause 

n, 

IL  Set-off  bettoeen  Partiet, 
A  cause  and  all  matters  in  difference  between 

A.  and  B.  were  referred  to  an  arbitrator,  who 
was  to  have  power  to  direct  the  verdict  to  be 
entered  for  A.  or  for  B., — the  costs  of  the  suit 
to  abide  the  event  of  the  award,  and  the  costs 
of  the  reference  and  award  to  be  in  the  dis- 
cretion of  the  arbitrator.  The  arbitrator,  by 
his  award,  directed  a  verdict  to  be  entered  for 
B.,  and  awarded  that  3032. 15«.  was  due  from 

B.  to  A.  in  respect  of  the  matters  in  difference, 
and  whioh  sum  he  ordered  to  be  paid  by  B. 
to  A.  on  a  given  day : — Held,  that  B.  was  en- 
titled to  deduct  from  the  sum  so  awarded  to 
be  paid  by  him,  the  amount  of  his  taxed  costs 
of  the  cause, — ^without  regard  to  the  lien  of 
A.'s  attorney  for  his  costs  of  the  cause  and  of 
the  reference.    Dunn  v.  Wett,  420 

IIL   Where  debt  recoverable  in  a  County 
Court — See  County  Court,  V. 

IV.   Taxation  of,  on  Auiard, 
J3m  AaBiTRAiainr,  IIL 


COSTS. 
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v.  JShtgff^tUtm  to  deprivt  PlainnHf  of. 

See  CODHTT  COVBT,  V. 

COXJNTBRPART. 

iSeeSTAMFB. 

C0U5TY  COUBT. 
I.  Gmetituium  of  Oowi, 
SeaAUf  thftt  the  oonrts  ereated  under  the  f  tatato 
0  A  10  Viet.  0.  95,  though  oonrta  of  record, 
are  not  euperior  oonrts.    Levjf  ▼.  MoyUm,  189 

H.  iVbfiee  of  Aetion  for  a  Thing  done  in  Pur- 
euanee  of  the  Act, 

1.  The  138th  section  of  the  county  oonrts  act  9 
A  10  Vict  c.  95,  enacts,  that,  in  actions  and 
proeecations  to  he  commenced  against  any 
person  for  anything  done  tn  ^wrtuafiee  of  the 
aetf  notice  in  writing  of  snch  action,  and  of 
the  cause  thereof,  shall  be  giren  to  the  de- 
fendant one  calendar  month  at  least  before 
the  oommenoement  of  the  action. 

In  case  against  a  judge  of  a  county  court 
for  making  an  order  for  committing  the  plain - 
tilT  to  gaol  for  disobedience  of  an  order  for 
payment  of  certain  instalments,  after  due 
sendee  upon  him  of  a  writ  of  prohibition,  the 
Jury  were  told,  tbat^  if  the  defendant  acted 
under  a  hondjide  belief  that  his  duty  as  Judge 
of  the  county  court  rendered  it  incumbent  on 
him  to  do  so  notwithstanding  the  prohibition, 
the  act  must  be  considered  as  done  in  pursu- 
ance of  the  county  court  act,  and  he  was 
entitled  to  notice  of  action : — Held,  no  mis- 
direction.   Sooth  T.  Clive,  827 

2.  Where,  in  such  a  case,  the  judge,  in  the 
presence  of  the  counsel,  directs  a  rerdict  for 
the  defendant,  but  at  the  same  time  tells  the 
jury  to  assess  damages  for  the  plidntiif  con- 
tingently, and  the  counsel  do  not  object, — ^it 
is  not  competent  to  the  plaintiff  afterwards  to 
move  for  a  new  trial  on  the  ground  of  mis- 
direction :  he  can  only  moye  to  enter  a  rerdict 
for  the  damages  so  contingently  assessed. 

Jh, 
ril.  Title  to  Toll,  under  9  4?  10  Vict,  e.  96,  e,  58. 
Jn  a  plaint  brought  in  a  county  court  agunst  a 
railway  company,  to  recover  damages  for 
expense  and  loss  of  time  sustained  by  the 
plaintiff  in  consequence  of  the  improper 
omission  of  the  company  to  couTcy  goods  on 
their  line,  a  question  was  raised  as  to  the 
right  of  the  company  to  charge  toll  for  empty 
wagons :— Held,  that  the  "title  to  toll"  did 
not  thereby  come  in  question,  within  the 
meaning  of  the  proviso  in  the  9  A  10  Vict.  c. 
95,  s.  68.  JTunt  v.  The  Great  Xorihem  RaiU 
iCaif  Company f  900 

IV.   Warrant  of  Commitment, 

1.  Ourreucy  of] — A  warrant  of  commitment  for 

contempt,  under  the  9  A  10  Vict  c.  96,  s.  99, 

for  non-appearance  on  a  judgment  summons, 

il  regular,  though  issued   more   than    six 


months  after  the  date  of  the  judge's  order,-^ 
notwithstanding,  that,  by  the  37th  rule  of 
practice  of  county  courts,  a  warrant  is  to  be 
cuirent  only  for  two  months  after  ite  date. 
Ex  parte  O'Neill,  57 

2.  Alternative.'] — Held,  that  a  party  ordered  to 
pay  a  sum  recovered  against  him  in  the 
county  court,  who  has  made  default,  and, 
upon  being  examined  upon  a  Judgment  Bum> 
mens,  shows  no  sufficient  excuse  for  such 
default,  may  be  committed  to  prison  forth- 
with; but  that,  if  the  Judge  orders  him  to 
pay  the  money  at  a  future  day,  or,  in  defanU, 
to  be  committed,  and  the  party  again  makes 
default,  he  cannot  be  committed  without  be- 
ing examined  as  to  the  cause  of  such  second 
default    Abley  r.  Dale,  62 

3.  Plea,  to  an  action  by  A.  against  B.  for  false 
imprisonment, — that  a  judgment  was  re- 
covered by  B.  against  A.  in  the  county  court, 
for  a  sum  ordered  to  be  paid  by  instalments ; 
that  A.  was  summoned,  under  s.  98,  of  the  9 
A  10  Vict  0.  96,  to  show  cause  why  he  had 
not  paid  the  instalments ;  that  he  appeared  to 
the  summons,  and  that  the  judge  ordered  him 
to  pay  the  debt  and  costs  on  a  given  day,  or, 
in  default,  that  he  should  be  committed  for 
twenty  days ;  and  that  he  made  default,  and 
iras  thereupon  arrested,  and  carried  to  gaol, 
Ac.  :~Held,  bad.  lb. 

4.  Juetifcation  under.] — ^A  warrant  of  commit- 
ment under  the  9  A  10  Vict  c.  95,  s.  118,  re- 
cited that  A.  "  did  wilfully  insult  the  Judge 
of  the  county  court,  during  his  sitting,  and 
therefore  the  said  judge  did  order  that  A. 
should  be  taken  into  custody,  and  detained 
until  the  rising  of  the  court:"  it  then  pro- 
ceeded,— "  these  are,  therefore,  to  require  yon, 
the  high-bailiff,  Ac,  to  take  the  said  A.,  and 
to  deliver  him  to  the  goremor  of  the  house 
of  correction,"  Ac,  to  bo  there  detained  for 
seven  days,  Stc: — Held,  that  the  warrant 
was  good  upon  the  face  of  it,  and  justified  the 
officer  and  the  gaoler  in  taking  A.  Levy  r. 
Moylan,  189 

V.  Plaintiff'e  Right  to  Coete. 

1.  Under  10  d:  11  Vict.  e.  Ixxi.  e,  115.]— Wher« 
the  demand  in  an  action  of  contract  is  re- 
duced below  20/.  by  a  plea  of  tender  and 
payment  into  court,  the  defendant  cannot 
have  a  suggestion  to  deprive  the  plaintiff  of 
costs,  under  the  London  small  debts  act,  10 
A  11  Vict  c.  Ixxi.  8. 115.     Cro^ee  ▼.  Seaman, 

884 

2.  Under  13  d;  14  Vict.  c.  61,  e,  11.]— A  Judg- 
ment on  demurrer  is  not  a  judgment  by  de- 
fault within  the  meaning  of  the  13  A  14  Vict 
c.  61,  s.  11.    Prew  v.  /Squire,  912 

3.  Where,  therefore,  a  plaintiff  recovered  less 
than  20/.  upon  an  assessment  of  damages 
upon  a  writ  of  inquiry  after  a  judgment  on 
demurrer: — Held,  that  he  was  not  entitied  to 
costi.  n. 
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DEMURREB  BOOKS. 


i.  Qttmrt,  whether  the  word  "  rerdiot^"  in  e.  12, 
is  limited  to  a  rerdiot  upon  an  luue  joined  ? 
Frew  V.  Squire,  912 

YL  Appeal  from  Deeitton  of. 

1.  A.  was  clerk  to  B.  under  an  agreement  for  a 
salary  of  140/.  a  year,  determinable  by  three 
monUis'  notice,  or  payment  of  three  months' 
salary.  B.  dismissed  A.  without  noUoe,  under 
circumstances  which  a  county  court  judge 
decided  not  to  be  a  legal  justification  for  such 
dismissal,  and  afterwards  sued  him  for  money 
had  and  receired: — Held, — upon  an  appeal 
under  the  13  ft  14  Vict  c.  61,  s.  14,~that  A. 
was  entitled  to  set  off  in  that  action  the 
amount  of  the  three  months'  salary ;  and  that 
the  decision  of  the  county  court  judge  upon 
the  facts  could  not  be  reviewed.  The  Eatt 
Anglian  Railwatf  Company  y.  Lythgoe,    720 

S.  SemhU,  per  Maulb,  J.,  that  the  convenient 
construction  of  14th  section  would  be,  that 
an  appeal  lies  not  in  any  case  where  the 
county  court  judge  performs  the  functions  of 
a  jury.  Ih, 

COVENANT. 
L  ConetrucHon  of* 

A  declaration  in  covenant  recited  a  deed  of  the 
2d  of  March,  1841,  whereby  two  pieces  of 
land  wese  conveyed  to  the  defendants,  sub- 
ject to  the  performance  by  them  of  certain 
agreements :  in  this  deed,  the  piece  of  land  in 
question  was  described  as  <'a  slip  of  land 
then  being  intended  to  be  formed  into  a  new 
oonxM  for  the  river  Beult"  The  declara- 
tion then  made  profert  of  the  deed  of  cove- 
nant upon  which  the  action  was  brought^  and 
■tated  that  the  defendants  thereby  cove- 
nanted with  the  plaintiffs,  that  they,  the 
defendants,  should  and  would,  within  a  rea- 
aonable  time,  '<at  their  own  costs  and  ex- 
penses, make  and  cut  the  said  intended  new 
eoursa  for  the  said  river  Beult»  and  also, 
within  such  like  reasonable  time  as  aforesaid, 
divert  the  stream  of  the  said  river  into  the 
■aid  intended  new  coarse  for  the  same."  It 
then  went  on  to  state  a  covenant  to  make  a 
bridge  over  the  intended  new  cut,  for  the 
.plaintUF's  use,  within  a  given  time,  and  a 
covenant  to  make  good  the  banks  of  the  new 
out,  and,  after  the  same  should  have  been  so 
made  good,  and  the  railway  completed,  to  re- 
convey  to  A.,  one  of  the  plaintiffs,  the  slip  of 
land  which  should  form  the  new  course  of  the 
river,  and  also  to  fill  up  and  level  the  then 
existing  course,  so  far  aa  the  same  should 
have  been  diverted.  The  declaration  then 
charged  breaches  of  covenant,  in  not  malung 
a  new  cut,  in  not  diverting  the  stream  of  the 
Beult,  in  not  constructing  a  bridge  over  the 
new  cuty  in  not  perfecting  its  banks,  in  not 
re-conveying  to  A.  the  slip  of  land  "with  the 
water  of  the  said  river  duly  diverted  into  the 
•aid  new  course,"  and  in  not  filling  up  the 
existing  course  of  the  Beult,  <'so  for  as  the 


stream  thereof  ehoold  and  ought  to  hara  been 
diverted  as  aforesaid." 

The  defendants,  after  craving  oyer  of  tb« 
deed  of  covefumt,  and  setting  it  oat  in  kcte 
verba,  demurred  generally  to  the  declaration. 

The  deed,  as  set  out  on  oyer,  did  not  in 
express  terms  contain  any  covenant  to  make 
and  out  the  new  course,  or  to  divert  the 
stream  of  the  river ;  but  it  did  oontain  expreei 
covenants  to  the  effect  of  all  the  other  cove- 
nants stated  in  the  declaration : — Held,  that 
there  was  no  implied  covenant  on  the  part 
of  the  defendants  to  make  the  cut,  and  divert 
the  stream  of  the  Beult;  and,  consequently, 
that  there  could  be  no  breach  of  the  erprew 
covenants,  to  build  the  bridge,  Ac,  unless 
the  cut  woe  made,  and  the  stream  diverted. 
JtaehUigh  v.  The  South  Eattem  Railway 
Company,  612 

n.  In  Eeetraint  of  Trade. 
A  butcher  on  assigning,  for  the  residue  of  a 
term,  contain  premises  upon  which  he  bad 
carried  on  his  business,  together  with  the 
fixtures  and  the  goodwill  of  the  trade,  cove- 
nanted  with  the  purchaser  that  he  would  not 
at  any  time  thereafter,  either  by  himself  or  aa 
agent  or  journeyman  for  another,  set  up, 
exercise,  or  carry  on,  or  be  employed  in,  the 
trade  or  business  of  a  butcher,  within  Jive 
milee  Arom  the  premises  thereby  assigned : — 
Held,  not  an  unreasonable  restraint,  either 
in  respect  of  time  or  in  respect  of  distance ; 
and  that  the  covenant  did  not  cease  to  be  a 
binding  covenant,  on  the  expiration  of  the 
term,  or  on  the  covenantee's  ceasing  by  him- 
self or  his  assigns,  to  carry  on  the  busineaa 
assigned.    Blvee  v.  Crof^e,  241 


DAlfAGES. 
See  CouHTT  Court,  U.  2,  V.  2. 
pRACTicx,  in. 

DANISH  OATH. 
See  Etidxjicx,  IIL  2. 

DECEIT. 
See  Laxdlobb  and  Txhaitt,  L 

DEED  OF  ARRANGEMENT. 
See  Bahkbuft,  IIL 

DEFAMATION. 
See  Slaxdsr. 

DEMURRER. 
See  CouHTT  Counr,  V.  2,  3. 

DEMURRER  BOOKS. 

Delivery  of 

Where  the  plalnUff'  has  delivered  all  the  de- 


DBHVBIEB  BOOKS. 


ESTOPPEL. 


98T 


nvmr  books,  ho  ounot  oall  upon  tho4efeiid. 
«at  to^of  for  thoM  doUTorod  to  the  Jimior 
paiano  j«dgoo»  ao  »  oonditum  of  hii  heiag 
hoard,  nnleas  he  hu  himsolf  tttrusOy  eompliod 
irWh  tho  rale  of  HtUiy  Term,  4  W.  4,  bj  do- 
Ittering  the  book!  for  the  defoBdaat  on  the 
dm^  folhwing  th«t  on  whteh  the  defendMit 
ihoold  hftTo  deUvered  them.  Eooptr  ▼. 
IToolbMr,  3T0 

DBVISB. 
OmutnKiwn  of. 
Ihf  tetor,  fai  ootttemplation  that  hie  denth  wme 
eppioMhiDg^  doTiiod  lands  to  his  iHfe  for 
life,  with  remainder  in  fee  to  his  nephew,— 
with  n  fiondition,  that,  if  his  wife  shonld  giro 
birth  to  ft  poelhnmoas  ehild,  soeh  ehild  shoold 
take,  to  the  ezdnrion  of  the  nephew.  A 
ehild  being  afterwards  born,  in  the  tettator^a 
Ufetime  .'—Held,  that  sneh  ehild  did  not  take 
bjimplioation  under  the  will.  I)oed.BlakU- 
tm  r,  HatUwood,  544 

8m  IiBtms  Patbit,  IL 

DISTKB88. 
Mm  AvcTteaxn,  IL 

BOWBR. 
Vnd»  ikt  StoHU  </  JfeHon. 

1.  I>aiiu9M.]— To  ft  oovnt  in  dower  nnder  the 
stfttnte  of  Merton,  the  tenant  pleaded  Umi 
Uwnpi  prUt :  the  demandant  replied  ft  demand 
and  refVisal  to  render  dower,  before  the  soing 
out  of  the  writ,  to  whieh  the  tenant  rejoined 
1^  ft  trftTorse  of  the  demand.  The  issne 
hftving  been  fovnd  for  the  demandant, — ^Held, 
that  she  was  entitled  to  damagee,  to  be  eom- 
pnted  fitom  the  deeease  of  her  hosband. 
FolMm,  D.,  Wat9(m,  T.,  S 

S.  J>9mamd.y'SmUa,  that  •  demand  of  dower 
need  not  be  made  by  the  widow  personaUy, 
or  in  the  presenoe  of  witnesses.  /&. 

PTJPLSX  QUERELA. 
iSSm  BccLBSiAsnoAL  Law. 


ECCLESIASTICAL  LAW. 

Appeal  to  the  Judicial  Committee  of  the  Privjf 
Ooameil 

By  the  S4  H.  S,  e.  12,  se.  3,  (,  0, 7, 8,  all  caoses 
within  the  spferitssl  JnrisdieCioB,  relating  to 
wUls,  to  matrimony,  and  dtvoiee,  and  to 
tithes,  oMftlieBs,  and  ebrentloDS,  were  to  be 
detennined  in  the  Single  eenrts;  and  where. 
In  rnioh  eases,  the  sppeal  need  to  be  made  to 
the  see  of  Home,  it  was  theneeforwaid  to  be 
eioried  from  the  ardidsneoii^s  eo«H  (if  eon- 
neneed  ttierein)  to  the  Msheip*t  9onh,  nd 
«mnAeUtho|^«Q«tt«>lhi*  ««»«*-      . 
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Ushops,  whose  dselsiim  wM  to  be  final.  By 
a.  ft,  in  ease  any  sneh  eanse  shoold  toneh 
the  King^  the  appeal  from  any  of  the  «id 
eovHs  wae  to  be  made  to  the  upper  honse  of 
eooToeation  for  the  provinee. 

By  the  25  H.  8,  €u  19,  ss.  8,  4,  iko  afpaal 
was  to  be  made  to  Rome  in  any  eauee  aiiiiing 
within  ibis  realm;  bat  all  appeala  weie  t»  be 
made  in  the  manner  limited  hy  the  24  fi.  6, 
e.  18,  for  eanses  of  mfttrimony,  tilhe%  oUft- 
tions,fte.  An  ulterior  nppeal  was  giren,  for 
kokof  jusUeein  the  anhUshop's  eoutts,to 
the  King  in  Chancery ;  and,  on  such  appeal, 
ft  commission  under  die  great  seal  was  to 
issue  to  sneh  persons  as  Ifae  King  should 
name,  to  hear  suoh  ftppeeL  The  jndielal 
oommitteeof  the  privy  eeunoH  vassubstftnlisd 
for  such  oomnussien,  by  the  stfttntee  2  AZ 
W.  4,  0.  92,  a.  8,  and  8  A  4  W.  4,  e.  41,  j. 
8:— 

Held,  that»  if  the  crown  presents  ft  clerk 
to  ft  Tioarage  in  iU  gift,  and  the  ordinary 
refoses  to  admit  him,  on  the  ground  that  lie 
maintains  unsound  doctrine,  and,  on  ft  duplex 
querela  brought  in  the  archbishop's  oourt,  the 
Judge,  for  the  same  reason,  pronounces  sen- 
tence confirming  such  refosal  to  adml^ — ^Ihe 
appeal  lies  to  the  Judicial  committee  of  the 
privy  eouncil,  and  not  to  the  upper  house  of 
convocation.  Ex  parte  The  Siehop  of  Bxeter, 
in  re  Cforham  v.  The  Biehap  o/Exetor,      102 

EJECTMENT. 

ArsMC  qf  J)ecl«irmtion  mid  iVblies. 

Jbtal  2\m«nito.]— fierviee  of  •  deekntioa  aad 

netlee  in  cjeetmen^  upon  one  of  two  Joint 

temti^  the  notiee  being  ftddwssed  to  that  one 

«nly,lBiiotsnflkienl.    Jhe  ^  Mruhg  r.  Boo, 

888 

ESTOPPEL. 

L  Demiee  hp  Jhtappel. 

A.,  in  ICay,  1828,  demised  piemises  to  B.  for 
80  years,  with  n  proviso  for  re-entiy  in  case 
the  lessee,  his  executors,  ke,,  should  ezerdse 
or  Cftrry  on,  or  permit  to  be  exercised  or 
carried  on,  the  business  (amongst  others)  of 
ft  victualler  or  publican.  B.,  in  Kovember, 
1823,  mortgaged  to  C,  and  in  June,  1828, 
the  mortgage  term  was  assigned  to  B.,  and 
ultimfttely  became  vested  in  E. 

After  B.  hftd  assigned  to  C.  and  when  he 
had  no  reversion,  but  a  mere  equity  of  re- 
demption,  he,  by  indenture,  granted  an  un- 
derlease for  78  years  to  F.,  with  a  proviso  for 
re-entry  rimilar  to  that  contained  in  the 
original  lease  from  A.  Some  of  the  mesne 
assignments  wers  made  snl|)eet  to  this  under- 
lease. 

In  ^ectment  by  the  legal  representatives 
of  B.  for  ft  breftch  of  the  covennnt  in  the 
original  loase,  in  vdiig  H 


gsa 


ESTOPPEL. 


FACTOB. 


Held,— 4lnity  that  tbe  nodarlMie  granted 
by  B.  operated  merely  m  »  demise  by  es- 
toppel, inasmneh  as  he  had  not  at  the  time 
of  making  it,  or  slnee,  any  legal  Interest;-' 
seeondly,  that  the  lessors  of  the  plaintiff,  or 
tiie  persons  under  whom  they  olaimed,  not 
being  parties  to  the  underlease,  or  to  any  of 
the  assignments  whieh  reeognised  and  re- 
ferred to  it,  wera  not  bound  by  any  eove- 
naats  eontained  therein;— thirdly,  that  the 
payment  to>  and  aooeptanoe  by,  B.  of  rent 
under  the  underlease  by  B.  to  7.,  merely 
created  a  tenancy  from  year  to  year;  and 
that  suoh  tenant  was  well  determined  by  a 
notice  to  quit  serred  upon  the  attorney  of  the 
administratrix  of  the  person  who  had  paid 
the  rent  to  the  lessors  of  the  plaintiff,  and 
under  whom  the  defendant  claimed.  Doe  d. 
Prior  T.  Ongky,  26 

n.  By  RedtalM  \%  Bond, 

1.  Sureties  in  a  bond  gi^en  by  a  ooUeofcor  of  pro- 
perty and  income  tax,  under  the  5  A  6  Vict 
0.  85,  conditioned  for  the  due  collection  and 
payment  of  the  sums  assessed  under  the  act, 
are  not  liable  in  respect  of  moneys  collected 
by  him  without  legal  authority, — that  is,  be- 
fore he  is  famished  with  the  duplicate  assess- 
ment and  warrant  to  collect,  as  mentioned  in 
the  172d  section  of  the  statute.  Kepp  r« 
Wiggett,  85 

2.  The  condition  recited  that  A.  "  had  been  duly 
nominated  and  appointed  a  collector  for  the 
year  ending,  Ac. ;  and  that  duplicates  of  the 
assessments  had  been  deliTcred  and  given  in 
charge  to  him,  with  a  warrant  or  warrants  for 
ooUeeting  the  same:"— Held,  in  an  aotlon 
against  the  soreties,  for  A/s  defisnlt,  that  they 
were  not  estopped  by  these  recitals  from  show- 
ing that  there  had  been  no  complete  appoint- 
ment of  A.  as  oolleotor,  and  that  the  dupli- 
cate assessments  and  warrant  to  collect  had 
not  been  ddivered  to  him.  Ih 

ILL  Between  Partiee  to  Deedt, 
In  coTenant  upon  an  annuity  deed, — Held  that 
the  defendants  (executors)  were  estopped  from 
pleading  that  the  deed  was  made  fraudulently 
and  coUusively  between  the  testator  and  the 
plaintiff,  for  the  purpose  of  multiplying  roices, 
and  subject  to  a  secret  trust  and  condition 
that  no  estate  or  interest  should  pass  benefl- 
dally  to  the  plaintiff  by  the  indenture.  PKiU- 
potU  T.  PhiUpotU,  85 

EVICTION. 
Se*  PLBADora,  VL  4. 

EVIDENCB. 

I.  To  explain  a  eontraei — See  SalS,  3. 
And  eee  GoHTlTAKCB. 

IL  Secomdmry,  ^okore  reeeiveMo, 
1.  Where  a  written  doonaent  Is  la  the  pMiw- 


sion  of  a  witness  who  is  not  eompeOaUe  to 
produce  i^  and  he  refitsea  to  do  eo^  seoondary 
evidenee  of  the  contents  is  admissible.  iVcie- 
ion  T.  ChapUn,  856 

2.  Where  aperson,  nota  parlyto  a  iuit»  attends 
on  a  common  milpeena,  and  is  called  as  a  wit- 
ness, and  reftises  to  permit  the  production  of 
a  document  which  his  attorney  has  brought 
into  oourt  in  obedience  to  a  eubpeena  dmeee 
tecum,  but  which  the  latter  also  declines  to 
produce ;  the  plaintiff,  having  done  everything 
that  could  be  done  to  make  apparent  the  im- 
possibility of  using  the  primary  means  of 
proof,  is  entitled  to  resort  to  secondary  evi- 
dence of  the  contents,  and  is  not  preoluded 
from  so  doing  by  bis  omission  to  serve  Ae 
client  with  a  enbpoma  dncee  teemn.  Ih. 

And  eee  Bill  of  ExcHAH«n,  IL  2. 

in.  Commieexon  for  examination  of  Witnestee 
abroad. 

1.  Oath  of  Commieeionere  diepeneed  witk}^^ 
Whera  a  commission  issues  for  the  examina- 
tion of  witnesses  in  a  foreign  country,  the 
oath  of  the  commissionen  may,  under  special 
circumstances,  be  dispensed  with.  Boden  v. 
Mettad4iw,  898 

2.  Form  of  Oath  of  Witneeeee  in  BenmarkJ}— 
By  the  law  of  Denmark,  none  but  bui^gomas- 
ters  have  power  to  administer  oaths ;  and  the 
mode  of  administering  an  oath  to  a  witness, 
is,  by  causing  him  to  hold  up  three  flngen  of 
his  right  hand,  and  dedara  that  he  wHl  speak 
the  truth.  A  commission  having  fiuled,  for 
want  of  the  observance  of  these  formalities, 
— ^the  oourt,  on  payment  of  all  costs,  allowed 
a  second  commission  to  go,  addressed  to  burgo- 
masters. Ih. 

EXECUTED  CONTRACT. 
See  Laxdlorb  axd  Tsnavt,  II*  2< 

EXECUTION. 

AgainH  a  Shareholder—See  JoiKT  Stock 

COMPAMT. 

EXPRESS  WARRANTT. 
See  CoHTRAOT,  5,  6. 


FACTOR. 
Lieni^, 
L  A  frdor  can  only  daim  a  lien  for  Us  general 
balance,  upon  goods  which  coma  to  his  hands 
ae/ador.    Biscon  Y.  Stanrfeld,  898 

2.  A.  A  Co.,  who  canied  on  bnaineM  at  Hull, 
as  merchants,  footers^  ship  and  insoranoo 
broken,  and  general  agents^  had  had  various 
dealings,  ae  /adore,  with  B.  A  Co.,  of  Lon- 
don. Whilst  these  deaUngs  wera  going  on 
bctweenthcm,  B.  A  Oo.  wrote  to  A.  *  Co., 
then  to  getapoli^of  insvnaee 


FACTOR. 


INSURANCE  BROKER.  989 


oflRMted  for  them  on  the  ship  Bzporter,  for  a 
Toyage  from  the  Downi  to  South  Amerios, 
and  thenoe  to  the  West  Indies.  A.  A  Co. 
proonred  the  inraraoee  to  be  effeoted,  and  B. 
A  Co.  remitted  them  the  preminsuy— the  po- 
Uey  remaining  in  the  hands  of  A.  A  Co. : — 
Held,  that  A.  k  Co.  were  not  entitted  to  hold 
the  poliey  m  a  lien  for  the  general  balanee 
dne  to  them,  cw/aofort,  from  B.  A  Co.  J)%x- 
on  T.  SUuf/dd,  898 

And  tee  Sale,  S. 

PEAUI). 
iSSm  ComucT,  n. 

FRAUDULENT  €OHVBYAKCB. 

See  EsTOPPBiv  HI. 
Pa 


QUABANTSK 

(hMtrueiion  o/,  and  how  declared  on, 
1.  A.  A  Co.  wrote  to  B.,  «We  are  doing  bust- 
ness  with  C,  and  we  require  a  guarantee  to 
the  amount  of  200iL,  and  he  refers  us  to  you 
for  one."  B.  replies,  « In  reply  to  yours,  I 
beg  to  say  that  I  hare  no  oljjeetion  to  become 
•eoority  for  C,  and  sntiJoin  the  following 
memorandum  to  that  eflTeet"  The  subjoined 
memorandum  was, — "1  hereby  engage  to 
guaranty  to  A.  4  Co.  the  sum  of  200L,  /or 
iron  rteeioed  from  them  for  C.  as  annexed  ^ 
—Held,  a  good  oondderation  to  support  an 
assumpsit     Cotbown  y.  JDowton,  705 

S.  SemJbUf  tha^  if  neeessaiy,  evidenoe  was  ad- 
missible to  explain  the  meaning  of  the  words 
'<  for  iron  reeeived.''  lb. 

8.  A  declaration  upon  this  guanntee  stated, 
that,  in  eonsideration  that  the  plaintiib,  at 
the  request  of  the  defendants^  wonUL  sell  and 
deUrer  iron  to  C.  on  eredit»  the  defendant 
promised  the  plaintiis  to  guaranty  to  them 
the  priee  of  the  said  goods  to  the  amount  of 
iOO^  (—Held,  that  the  consideration  and  the 
promise  were  well  laid.  lb. 


HABEAS  CORPUS. 

8m  Pnisonn. 

0R8ES. 

Cbnvcyed  iy  Railways-See  Railway  Com- 

PAKT,  IL 

HUSBAND  AND  WIFE. 
JUo^Oi^  of  Sueband  for  hie  Wife'e  Funeral 
The  husband  is  Hable  for  the  necessary  expense 
of  the  decent  interment  of  a  wife  from  whom 
he  has  been  separated,— whether  the  party 
incurring  such  expense  is  an  undertaker  or  a 
mere  rolunteer.    Ambroee  r,  Xerrieonf     776 


INDEMNITY. 
See  Lasbloiid  axd  Txnast,  IL 

INQUIRT,  WRIT  OP. 
^e  COVHTT  COVBT,  V.  2,  8, 4» 

INSOLVENT  DEBTOR. 
L  Dieeharge  of, 

1.  By  an  order  of  abjudication  by  a  commis- 
sionor  of  the  insoWent  debtors'  court,  purports 
ing  to  be  made  pursuant  to  the  1  k2  Vict.  o. 
110,  ss.  78,  78,  the  prisoner  wae  acyudged  to 
be  discharged  as  to  all  the  debts  in  hia  sche- 
dule, at  the  expiration  of  eix  vumthe  from  the 
date  of  the  resting  order,  except  ae  to  /ow 
debte,  which  the  commissioner  found  to  have 
been  contracted  by  means  of  a  breach  of  trust., 
and  as  to  which  the  prisoner  was  ordered  to 
be  discharged  at  the  expiration  of  eixteen 
monihe  from  the  date  of  the  resting  order : — 
Held,  that»  whether  the  commissioner  had  or 
had  not  jurisdiction  to  make  the  latter  part 
of  the  order,  the  first  part  was  no  discharge 
as  to  the  four  excepted  debts.  Sx  parte  Vio- 
left,  891 

2.  Plea  of  discharge— Ae  Puunnia,  VL  6. 

n.    What  Sighie  of  AeUon  of  ike  Ineolvent 
paeeto  hie  Aeeigneee, 

1.  A.,  being  sued  ^7  B.,  retained  0.,  an  attoP> 
ney,  to  defend  him.  By  Q,*b  negligence,  a 
judgment  was  obtained  against  A.,  upon 
which  he  (being  then  in  eastody )  was  charged 
in  execution  for  a  large  sum  and  was  put  to 
expense,  in  endearouring  to  procure  his 
release  and  to  rererae  the  judgment^  by  writ 
of  error : — ^Hdd,  that  this  was  not  a  cause  of 
action  which  passed  to  A.'s  assignees,  upon 
his  insolreaoy.     WtthereU  r.  Jndim,        287 

2.  A.,  a  beneficed  dergyman,  brought  case 
against  his  attorneys,  for  haring,  through 
their  negligence  and  want  of  skiD,  pennitted 
a  writ  of  eeqneHrarifaeiae  to  remain  in  force 
against  him  longer  than  was  neeessaiy, 
whereby  A.,  during  that  time,  lost  the  rent, 
tithei^  and  profits  of  his  Uring>-Held,  that 
iUs  was  a  cause  of  action  which  passed  to 
A.'s  assignees,  upon  his  insolren^.  Mb, 

nL  Meeeenfger^  Feee, 
The  trade  assignee  of  a  petitioner  under  the 
insolrent  debtors'  acts^  8*8  Vict,  c  118,  s. 
1,  and  7  *  8  Vict  c  98,  a.  4»  is  not  liable 
personally  for  the  messengers'  fee  and  ex- 
penses, in  the  absence  of  an  express  contract 
H9mberyr,HaU,  780 

INSURANCE  BROKER. 

iSWVACtOB* 


W)      JrOlWT«TOCKCO. 


LETTERS  PATENT. 


UOINT'«rOCK  OOltPANY. 

L  fl^  «6latN«cIk]'^The  ]ff«per  oonne  to  obtain 
ezeottden  against  ik  AuwlMider  of  a  pnblio 
oompnay»  midar*  S  A  9  Viot  o.  10,  i.  36,  ii, 
by  mottaa  for  » 'wein  fwiu$f  and  not  by 
B  motion  for  a  vtOa'to  aboir  vaoae  wby  execu- 
tion abould  sot  iMue  against  sncb  abare- 
bolder.  Bttchim  '▼.  The  Kilkemny  <md 
ffnat  S(mth^m  tmd  ^Wmtm  Roilwo^  (km- 
poMjf,  In  n  Bmer^  100 

3.  Form  </  JjldatiLy^'Woin  /atiat  will  noft 
be  gmnted  upon  an  afldavil  owrely  atating 
Oal  Judgment  baa  been  Obtained  againattbe 
fiompany,  and  tbat  two  utile  tiJL  fa,  iaaaed 


JUDGHSKT  BY  DEFAULT. 
8m  Commr  Oovbt,  T.  1,  S,  4. 


A. 


JUBOMBNT  AS  IN  CABB  OF  A  K0K8UIT. 
8m  PftAOTtclB,  L 

JUKT. 
&e  BpxctAL  Jury. 

JUS  TBRTIL 
8m  BMtlkMitr%  L  & 


LANDLORD  AND  7BNANT. 
I.  MtmKt%v9  Jn^hi9  CMO  iMttimk 
Tbere  la  no  implied  dtity  In  i)ie  owner  of  ia 
bonae  wblcb  la  In  a  tafaiotiB  and  nneafo  eon- 
dltton,  to  Ibform  a  proposed  tenttftt  ^titta 
imflt  for  babifation :  atid  no  aotton  will  Ue 
agidnst  blm  for  an  otalsstonto  do  so,  in  ^e 
absenee  of  elpraiis  w'arraiitee,'or  aetite  de- 
Mit    Keatm  r.  Th9  BaHiff  CMbjf^     Ml 

IL  CdMrdet  ^  Temmte^ 
1.  tkk  aaaompalt,  (he  irst  eottiit  flMi^  that  A. 
md  B.  wcM  lettbnta  of  eertatn  ebambera  to 
«lie  0.  al  a  e«rtaln  reiM,  payable  qnferterty; 
«nd  Ibat,  in  eoHlidMatiMi  thai  A.  Imd  B. 
Would  nnderlMtbe  ohasiAferito  D.  ai  a  eertain 
rent,  payable  qnartoriy,  D.  promiaed  A.  and 
B.  that  he  Would  pay  the  raid  nnt  to  0.,  and 
that,  If  be  shoaid  not  do  so,  he  would  in- 
demnify A.  and  B.  In  respect  thereof,  and 
pay  the  same  fo  them :  and  the  breach  as- 
signed  was,  non-payment  by  D.  of  the  rent 
dae  from  A.  and  B.  to  C. :— Held,  that,  whe- 
ther  the  declaration  meant  to  allege  the  ooq- 
tract  to  have  been,  that  D.  should  pay  C.  the 
rent  dne  from  A.  and  B.  to  C.  or  the  rent  due 
from  D.  to  A.  and  B.  under  the  demise  which 
was  the  oonridention  fbr  'his  protnise,  it  was 
not  to  be  taken  aa  aUegtog  that  D/s  promise 
to  pay  0.  was  to  extend  ftirther  than  hia 
UabiUty  to  pay  rent  mder  his  own  tenancy 
toA.andB.    Smitkf.lvmU,  0 


2.  The  avrenth  plea  atftted,  tha^  beflm  Iha 
rent  became  dne  from  A.  and  B.  to  C,  it  had 
been  agreed  between  A.,  for  and  on  b^alf  of 
bixtfaelf  and  B.,  and  with  bia  antbority,  and 
D.,  that  D.  f^onld  dellTer  np  the  poaseasioB 
of  the  ehaabera  to  A.,  and  tha4»  in  oooa&dera- 
ttott  thareef,  D.  should  be  diaohargM  ft^Ma 
ftirther  UabiUty  for  s«ni;  and  that  D.  did 
aeeordingly  deUrer  op  pasaaeaaion  to  A«, 
wbieh  be  on  behalf  of  himaelf  and  B.  aooepi- 
ed :  Held,  that  thia  plea  aet np  afoeddefaaaa 
by  way  of  ezeeuted  eontiaot.  /ft. 

m.  Ttmame^/rom  Trntr  to  Tmtt—8m 


(hmtiatu  topof  Motm^ 
Where  a  lessee  eoVvnanls  to  pay  ratea  and 
tazea,  no  detnand  ia  neeeasaty,  to  oonstitato 
a  breach,  so  as  to  entitle  the  lessor  to  aTall 
himself  of  the  proviso  tor  fe*4tttiy.  I>ae«t  t. 
^iirre^p  831 

And  me  Bstoppbi^  I. 
Stamps. 

LBTTSRS  IPATRNT. 
X*  uwtf r  Mcf  ion  ^f  cgpecyioanem 

1.  A  elaJM  Ibr  a  patont  fot  improvaaMnta  in tb» 
ntode  of  doing  acmethiMg  by  a  teowa  pro- 
MSB,  ia  anffieient  to  entitle  the  eiaiBMBt  to  * 
patent  for  hia  foipforvmtmtMt  wbe»  «fipUod 
eitiier  to  the  prooeaa  aa  known  at  the  time  of 
the  elaim  or  to  the  aane  proeaaa  altered  aad 
improTod  by  dtsooTeriea  not  known  ad  tba 
time  of  the  eMm,  ao  long  aa  it  ■mwalnB 
Identieal  with  regard  to  imprareniflnto  nlaim> 
«d,  and  their  appUoaaen.  TkB  Xhelrie 
'fbilyi  UPpA  OdiUpQMjf  ▼•  MmMp  OS 

I.  In  eaae  for  the  inftltagaMnt  of  a  patant  **  toft 
iaiproyeiaentB  in  giving  rigaaia  and  aaond- 
fng  alarnma  in  ^Halaait  ^lanea,  by  meaaa  of 
eketile  evmttis  tnnamlttod  throvghnratalUe 
utTCoitB,'*  tte  brea^ea  aUaged  to  the  deelam. 
lioa  were,  that  the  defondant  bad  weed  and 
tonnterfeited  ike  tmd  ineanfjea  i  Urn  avideDoa 
waa,  that  the  defendant  had  nsed  or  oonnter- 
felted  ^r<  only.  The  speoiileation  described 
NtfM  soTeral  Impraremants :— Held,  that  the 
deolaration,  in  speaking  of  (A«  m^id  tnvento'oii, 
was  to  be  understood  aa  charging  the  nring 
or  oonntorfeiting  of  the  said  mne  improre- 
ments,  and  that  it  waa  saffldently  proved  by 
showing  that  one  of  them  had  been  need.  7b. 

B.  The  patentees*  inrention  was  described,  aa 
weU  in  the  tltte  of  the  lettera-patent,  aa  in  the 
apeeifloation,  aa  an  inrention  of  "improre- 
menta  in  giving  signals  and  aonnding  alaroma 
in  diatant  plaoea  by  meaaa  of  electeric  enr- 
renta  transmitted  through  mttaUic  tircmiu," 
The  defendant  it  s^peared,  arrived  at  the 
aame  reaolte  by  nalag  a  drooit  not  kAo% 
ar  aoatiniMiialy  mataUto  thro^ghout^  but  by 
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UBing  ike  tartJkf  to  Ml  extent  neu-ly  amount- 
ing to  the  half,  m  the  connecting  medium 
between  two  portione  of  the  metal.  It  ap- 
peared in  evidenoei  that^  after  the  grant  of 
the  letters-patent^  it  had  been  diBoovered  that 
a  large  portion  of  the  wire  through  which  the 
electric  current  returned  to  the  battery  might 
be  dispensed  with,  by  plunging  into  the  earth 
the  two  ends  of  wire  which  would  have  been 
joined  by  the  parts  loft  out,  the  electric  cur- 
rent passing  from  one  end  of  the  wire  to  the 
other  as  effectually  as  if  a  continuity  of  wire 
bad  been  kept  up : — Held,  that,  though  a  cir- 
cuit upon  this  principle  would  not  be  wholly 
metallic,  yet,  inasmuch  as  it  was  so  in  all  that 
part  which  formed  the  substance  of  the 
patentees'  claim,  via.,  that  part  which  gave 
the  signals;  it  amounted  to  an  infringement 
of  the  patentees'  right  Electric  Telegraph 
Co,  T.  BreU,  838 

4.  The  patent  was  for  an  improved  method  of 
giving  signals,  by  means  of  tevercU  wires 
and  converging  needles  pointing  to  letters. 
The  defendant  had  used  one  wire,  and  had 
made  signals  by  counting  the  deflecUons  of  a 
needle  or  needles, — which  was  found  by  the 
Jury  to  be  a  different  system  ftom  that  of  the 
plaintiffs :— Held,  that,  notwithstanding  this 
finding,  the  plaintiffii  were  entitled  to  the 
verdict;  for,  that  the  speoifioation  showed 
that  the  patent  was  not  for  a  tywiem  of  giving 
figpala,  but  for  certain  distinct  and  speci- 
fied improvements,  comprehending  those  in 
question, — the  •ytfem  being  described  only 
for  the  purpose  of  explaining  the  improve- 
ments daimed.  lb, 

^  ()■«  of  the  patentees'  improvementi  was 
described  as  an  improvement  **  whereby  a  set 
of  combined  oonduoting  wires,  as  aforesaid, 
having  a  voltaio  battery,  and  a  sot  of  buttons 
or  finger-keys,  and  also  a  dial  with  vertical 
ilf»edles^  for  giving  signals,  as  well  as  an  appa- 
ratu  for  sounding  alarums  at  each  end  of  the 
set,  may  also  have  duplicates  of  such  dials, 
with  needles  and  ^iparatas  for  alanimi,  at 
intermediate  places  between  the  two  ends ;  all 
such  duplicates  operating  simultaneously  with 
each  other,  and  with  the  two  end  dials  and 
alarums,  to  give  like  signals,  and  to  sound 
like  alanuns."  The  jury  found  that»  "the 
sending  of  signals  to  intermediate  stations 
was  new  to  the  plaintUb,"  that  1%  was  a  new 
invention  of  the  paleniees  :^Held,  that  this 
was  the  fit  sal^eei  of  a  patent;  for,  though  it 
might  be  probable,  d  priori,  that  a  oireuit 
having  a  distant  ooil  ooold  have  intermediate 
ones  alsoy  whioh  would  operate  in  the  same 
manner,  still  it  was  matter  of  experiment  that 
it  eouJd  praotieaUy  be  done : — Held,  also,  that 
the  patentees'  claim  was  not  affeeted  by  the 
circumstance  of  the  defendants  having  im- 
proved upon  it,  so  as  to  enable  those  at  the 
iocenuediate  stations  to  §end  as  well  as  to 
recetM  communioationa.  lb. 


n.  Ditdaimer. 
A  count  in  a  setre  faeiat  to  repeal  a  patent " 
granted  to  the  defendant  ''for  improvements 
in  instruments  used  for  writing  and  marking, 
and  in  the  oonstruction  of  inkstands,"  con- 
tained suggestions  (amongst  others)  of  want  ^ 
of  novelty  and  utility  hi  <'  a  certain  part"  of  ' 
the  said  invention.    The  objections  filed  with 
the  declaration,  pursuant  to  the  6  A  6  W.  4, 
0.  83,  s.  6,  pointed  out  the  tixth  claim  in  the 
spedfieation  (amongst  others),  as  wanting 
novelty,  and  being  useless.    The  pleas  tra- 
versed all  the  suggestions  in  the  count. 

After  imue  joined,  tha  defendant  filed  a  dis- 
claimer, under  the  6  A  6  W.  4,  o.  83,  8. 1,  of 
the  fifth,  eixih,  seventh,  and  eighth  daims 
mentioned  in  his  specification.  These  claims 
related  to  pens,  and  to  instruments  used  for 
marking  with  a  stamp.  Those  which  remained 
untouched  by  the  disdaimer,  were  for  im- 
provements in  pen-holders  and  pencil-cases, 
and  in  the  construction  of  inkstands : — 

Held, — ^first,  that  the  disdaimer,  though 
filed  and  enrolled  after  issue  joined,  was  ad- 
missible in  evidence,  and  was  to  be  read  as 
part  of  the  original  specification,  and  need 
not  be  pleaded />«««  darrein  continuant: 

Secondly,  that  the  objections  filed  pursuant 
to  s.  6  were  not  part  of  the  record,  so  as  to 
form  parcel  of  the  issues  to  be  tried : 

Thirdly,  that,  the  disclaimer  being  received, 
the  defendant  was  entitied  to  a  verdict  upon 
all  the  issues : 

Fourthly,  that  the  HOc  of  the  letters-patent 
was  satisfied  by  the  speoifioation,  as  amended 
by  the  disclaimer.     The  Queen  v.  Mill,     379 

LICENSE. 

Coupled  with  am  Intertet, 

An  anotioneer  who  is  employed  to  sell  goods  by 

public  auction,  has  not  such  an  intereet  as  will 

make  the  license  to  enter  the  premises  for 

that  purpose  irrevocable.   Taplin  v.  Florence, 

44 
LIEN. 
See  €o8T8,  IL 
Faotob. 

LITERARY  SOCIETY. 
Exemption  from  Ratea, 
L  A  sodety  called  «  The  London  Library"  was 
established  for  the  purpose  of  lending  books 
to  its  members,  being  supported  in  part  by 
annual  subscriptions,  and  in  part  by  the  vo- 
luntary contributions  6f  its  members,  and 
precluded  by  its  laws  from  making  any  divi- 
dend, gift,  division,  or  bonus  in  money  to  or 
between  any  of  its  members : — Held,  that  such 
society,  being  duly  certified  under  the  2d  sec- 
tion of  0  A  7  Vict  c.  36,  was  exempted  from 
rates,  Ac.,'  under  s.  1.  The  Earl  of  Claren- 
don, app..  The  Rector,  d:c.,  of  Su  Jumee, 
resp.,  806 
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2.  Bat,  where  portioni  of  the  premisee  leased 
by  such  society  were  underlet  to  other  seien- 
tifio  bodies  :~Held,  that  this  was  not  such  an 
Aee^KMM  oooapatlon  of  the  premises  for  the 
purpose  of  the  society  as  to  entitle  it  to  the 
exemption.  Tka  Earl  of  Clarendon,  app., 
The  Beeior,  ^c,  of  St,  Jamet,  resp.,  806 

3.  Where  upon  appeal  to  the  quarter  sessions 
under  this  statute,  a  ease  is  stated  for  the 
opinion  of  one  of  the  superior  oourts,  under 
the  12  A  13  Viot.  e.  45,  s.  11,  ooiU  an  taxed 
as  between  party  and  party.  lb. 

UVB  BTOOK. 
Omveyed  by  Bailwa^^Se^  Bailwat 

COXPAHY,  n. 

LOCAL  PAVING  ACT. 
Liahility  of  Ckmmiuianera  for  $alarie9  of 
Officer; 
Indebitatus  assumpsit  will  not  lie  against  oom- 
misioners  under  a  local  paring  act,  for  salary 
of  officers  whom  the  act  authorises  them  to 
appoint  at  a  salary  to  he  paid  out  of  the  ratee 
to  be  raited  thereunder.    The  proper  remedy 
is,  either  by  an  action  upon  the  case,  or  a 
mandamue.    Bogy  v.  Peartt,  634 


MALICB. 
Proof  of— See  Slatobb,  3. 

HAin>AMU& 
iS^  LooAL  PAvma  Aot. 

MEMORANDA. 

Lord  CoTTEiTHAii,  C,  resignation  of,  1. 

Sir  Thoxab  Wilds  appointed  Chancellor,  1. 

Sir  John  Jbrvis  appointed  Chief  Justioe  of  the 
Common  Pleas,  2. 

Sir  John  BomiUy  appointed  Attomey-Gene- 
ral,2. 

Sir  Alexander  Jamee  JBdmund  Ooekbum,  ap- 
pointed Solicitor-General,  2,  Attorney-Gene- 
ral, 928. 

Sir  Launcxlot  Shabwsll,  death  of,  2. 

Sir  Jahes  Wiqram,  resignation  o^  2. 

Mr.  Baron  Rolfs,  appointed  Yioe-Chanoel- 
lor,  2. 

Samuel  Martdt,  Esq.,  appointed  a  Baron  of 
the  Exchequer,  2. 

Mr.  Seijt.  Allen,  patent  of  precedence,  2. 

Mr.  Seijt  WiUnne,  patent  of  precedence,  2. 

BobeH  MUler,  Esq.,  ooifed,  2. 

Lord  Langdals,  M.  E.,  resignation  o^  928. 
WiUiam  Page  Wood,  Esq.,  appointed  SoUcitor- 
General,  928. 

QsoROX  Jaxxs  Turxsb,  Esq.,  appointed  ^oe- 
'«*>'Uicellor,  928. 

MERGER. 
See  Plsadxhq,  IX. 


PLEADING. 


MESSENGER. 
See  Baskrupt,  IL 

IXtOLYHHT  DSBTOB,  IIL 

MISDIRECTION. 

See  Contract,  6. 
Slahdxs. 

MISJOINDER. 
See  Plsax>xnq»  L 


NAVIGABLE  RIVER. 
Obetruetion  of— See  Cass,  L 

NEGLIGENCE. 
See  Railway  Coxfant,  U, 

NONSUIT. 
Judgment  ae  in  Caee  of— See  PRAcncs,  L 

NOT  POSSESSED. 
See  Bankrvft,  L  8. 

NOTICE  OP  ACTION.  * 
See  County  Court,  IL  1. 

PAPER  BOOKS. 

See  DXXURRER  BOOKB. 

PARLIAMENT. 
MuUiplging  Voiee, 
Under  the  statutes  7  *  8  W.  8,  e.  25,  s.  7,  aD% 
10  Ann.  o.  23,  s.  1,  a  fraudulent  eonreyanoe 
made  for  the  mere  purpose  of  eonferring  a 
Tote,  is  void  only  to  the  extent  of  prcTenUng 
the  right  of  voting  from  being  acquired,  but 
is  ralid  and  effectual,  as  between  the  paiAiea, 
to  pass  the  interest    PhiUpotte  y,  PhiUpotie, 
*^  85 

PARTNERS. 
Aoeeptanee  ofBiU  by  one  of  eeveralSee 
Bill  of  Exohangs,  L 

PATENT  FUEL. 
jS^  Coals. 

PAVING  ACT. 
See  LooAL  Payino  Act. 

PAITMBNT. 
See  Bill  of  Exohangs^  IL 
Bond. 
pRAcncfS,  nL 

PLEADING. 

L  Miejoinder  of  ComHU. 

CouBts  aUeging  a  promise  to  pay  money  upoR  a 
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Cood  oonrideroUon,  unoonnected  with  any 
common  l»w  duty,  and  alleging  for  broaob, 
nonpayment, — are  counts  in  aMumpsit;  and 
eannot  properly  be  joined  with  oounta  in  case. 
CourUuay  T.  EarU,  73 

IL  Jmuable  PUa»—Se€  Bill  of  Ex- 

CHANGB,  ni,  2. 

TTT.  PUa  amountiitg  to  Non  a—umipnt. 

1.  Plea»-^to  an  indebitatoa  count  for  goods  sold 
and  deliTeredy  goods  bargained  and  sold,  and 
on  an  aoooont  stated,— as  to  191L,  parcel,  Ac, 
that  the  defendants  made  the  promise  in  re- 
spect of  goods,  to  wit,  31  pookets  of  hops, 
bargained  and  sold  by  the  plaintiff  to  the 
defendants ;  that,  at  the  time  of  the  promise, 
the  plaintiff  prodnoed  and  showed  the  defend- 
ants a  sample,  and  promised  to  delirer  the 
bops  eqnal  thereto;  that  they  made  their  pro- 
mise as  to  the  said  191L,  parcel,  Ac.,  on  the  ciith, 
and  in  consideration  of  the  said  promise,  and 
not  otherwise;  and  that  the  bops  were  not 
equal  to  the  said  sample ;  wherefore  the  de- 
fendants refused  to  accept  them : — ^Held,  bad, 
on  special  demurrer,  as  amounting  to  non 
assumpsit    Dawtan  t.  OoUity  623 

2.  Qttatrtj  whether  the  plea  would  not  hare  been 
also  bad  for  attempting  to  limit  the  plaintiff's 
proof  to  goods  bargained  and  sold,  if  specially 
demurred  to  on  that  ground.  lb, 

IV.  IwmaUrial  I$$u€, 

1.  In  assumpsit  on  the  following  memorandum, 
— "  A.  agrees  to  let,  and  B.  to  take,  two  rooms 
in  the  messuage  of  A«,  at  the  rent  of  402.  per 
annum,  payable  quarterly ;  and  B.  agroM  to 
pay  the  proportion  of  rates,  taxes,  and  assess- 
ments, which  now  are,  or  hereafter  may  be, 
assessed  on  the  premises  so  taken  by  B.,"— 
the  declaration  alleged,  that,  whilst  B.  was 
tenant,  divers  rates,  Ac,  were  assessed  on  the 
messuage;  that  the  said  rates,  Ac,  became 
due  on  a  certain  day,  and  were  paid  by  A. ; 
and  that  the  proper  and  reasonable  proportion 
of  the  said  last-mentioned  rates,  Ac,  to  be 
paid  by  B.  in  respect  of  the  demised  premises, 
according  to  the  agreement,  was  <*a  certain 
proportion  thereof,  to  wit»  one  third  part  there- 
of,  amounting,  to  wit,  to  60^,"— of  all  which 
B.,  before  the  commencement  of  the  snit^  had 
notice,  and  was  then  requested  by  A.  to  pay 
the  same,  Ac : — 

Held,  that  a  plea  traTcrsing  the  rs^iMti  to 
pay,  was  bad,  as  attempting  to  raise  an  imma- 
terlal  issue.    Hooper  o.  Wooimer,  370 

2.  Held  also,  that  a  special  traverse,  that « the 
proper  and  reasonable  proportion  of  tiie  said 
rates,  Ac,  to  be  paid  by  B.  in  respect  of  the 
said  demised  premises,  was  a  certain  propor- 
tion, amounting  to  12t  10«.,  and  no  more, — 
absque  hoc,  that  the  said  proper  and  reason- 
able proportion  of  the  said  rates,  Ac,  was 
501.,  in  manner  and  form,  Ac,"  was  bad,  for 
the  same  reason.  Ih, 


V.  Allegation  of  Timet,  So.,  mnder  a  Videhtet. 

1.  Where  a  contract  is  alleged  in  a  declaration 
to  have  been  entered  into  for  a  certain  time 
and  for  a  certain  sum,  going  on  to  allege  the 
time  and  sum  under  a  videlicet,  it  is  not  neces- 
saiy  to  prove  a  contract  for  that  precise  time 
or  sum.     Harrity,   PhiUipe,  060 

2.  The  declaration  stated  that  the  defendant 
agreed  to  hire  of  the  plaintiff  two  horses  "for 
a  eertain  §paee  of  time,  then  agreed  upon  be- 
tween the  plaintiff  and  defendant,  to  vit,  for 
the  space  of  one  year,  and  to  pay  the  plaintiff 
for  the  use  thereof  eertain  hire  and  reward  in 
that  behalf,  to  wit,  502.  a  yeaf  for  each  of  the 
said  horses,  payable  quarterly,"  The  contract 
proved,  was,  a  hiring  from  week  to  week,  at 
602.  a  year  for  each  horse,  payable  weekly: 
Held,  that  the  variance  was  immaterial,  the 
substance  of  the  declaration  being  proved; 
for,  that  the  words  '*  hire  and  reward"  involved 
the  time  as  well  as  the  amount  of  the  hiring, 
and  therefore  that  both  were  oovered  by  the 
videlicet,  lb. 

VI.  Traveree  Aryumtntative  and  too  Large,  Ac, 
1.  In  assumpsit,  the  lirst  count  stated,  that  A.  and 

B.  were  tenants  of  certain  eliambers  to  one 
G.  at  a  certain  rent,  payable  quarterly ;  and 
that,  in  consideration  that  A*  and  B.  would 
underlet  the  chambers  to  D.  at  a  certain  rent, 
payable  quarterly,  D.  promised  A.  and  B.  that 
he  would  pay  the  eaid  rent  to  C,  and  that^  if 
he  should  not  do  so,  he  would  indemnify  A. 
and  B.  in  respect  thereof,  and  pay  the  same 
to  them :  and  the  breach  assigned  was,  non- 
payment by  D.  of  the  rent  due  ttom  A.  and  B. 
toG. 

D.  pleaded, — sixthly,  a  surrender  {eaUed 
a  surrender  by  operation  of  law),  by  his  deli- 
vering up  the  possession  of  the  chambers  te 
A.,  and  A.'s  accepting  possession  thereof,  with 
the  intention  of  putting  an  end  to  the  ten- 
ancy ;  averring  that  A.,  in  so  accepting  the 
possession,  acted  for  and  on  behalf  of  him- 
self and  B.,  witii  B.'s  antiierity.  To  this  plea, 
A.  and  B.  replied,  that  D.  of  his  own  wrong 
quitted  possession  of  the  chambers, — ^because 
they  said  that  it  was  agreed  between  them, 
in  oonsideration  that  D.  would  become  tenant 
of  the  said  chambers  to  A.  and  B.,  and  indem- 
nify them  in  respect  of  the  rent,  as  in  the 
first  oount  mentioned,  that,  in  case  A.  and  B. 
should  give  notice  to  D.  to  terminate  that 
agreement,  and  D.  should  be  desirous  of  eon- 
tinulng  his  occupation  of  the  premises  as  ten- 
ant to  G.,  A.  and  B.  should  not  occupy  them, 
or  interfere  to  prevent  any  arrangement  which 
D.  might  be  desirous  of  making  for  continu- 
ing his  occupation  of  the  premises  under  G. ; 
that  A.  and  B.  were  and  continued  ready  and 
willing  to  suffer  D.  to  continue  such  ooeupa- 
tion  under  G.,  and  did  not  interfere  to  prevent 
D.  from  entering  into  any  arrangement  with 

C.  as  therein  mentioned;  that  A.  and  B.  re- 
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MWed  tlM  keja  of  Um  ehaniben  ttom  J>.,  and 
took  poMOBBioii  thereof,  to  the  intent  that 
they  might  let  them  for  the  henefit  of  D.; 
ud  that  they  revised  to  reoeire  the  keys, 
exoept  on  the  tenni  that  D.  should  not  be 
xeleased  from  his  liabUHy  in  respect  of  the 
agreement  in  the  first  oount  mentioned, — 
aUqut  hoe,  that  all  the  estate,  Ae.,  and  ten- 
%affj  of  D.  in  the  ohamben,  were  duly  snr- 
zendered  by  act  and  operation  of  law,  in  man- 
ner  and  form,  Ao.:— Held,  bad,  on  special 
demnnrer,  on  the  ground  that  the  induoement 
was  inoonsistent  and  inoongruoas  wilh  the 
traTene.    Smith  ▼.  LavM,  t 

X  The  seTenth  plea  sUted,  that,  before  the 
rent  beoame  due  from  A.  and  B.  to  0.,  it  had 
been  agreed  between  A.,  for  and  on  behalf  of 
himself  and  B.,  and  with  his  authority,  and 
D.,  that  D.  should  deliver  up  the  possession 
of  the  chambers  to  A.,  and  that,  in  considera- 
tion thereof,  D.  should  be  discharged  from 
further  liabUity  for  rent;  and  that  D.  did 
accordingly  deliver  up  possession  to  A., 
which  he  on  behalf  of  himself  and  B.  ac- 
cepted. 

To  that  plea  A.  and  B.  replied,  traTcrsing 
that  it  was  agreed  by  and  between  A.,  /or 
wd  on  behalf  of  kimMe{f  and  B.,  and  D.,  that 
J),  should  be  discharged^from  liability  to  pay 
any  Airther  rent,  and  that  possession  was  ac- 
cepted, in  pusuanoe  of  the  alleged  agree- 
ment, in  discharge  of  D.'s  liability,  in  manner 
and  form,  Ac :— Held,  that  the  traTCrse  was 
too  large.  lb. 

3.  Quare,  whether  the  replication  was  not  also 
bad  for  duplicity  and  maltifiariousness  t     Jh, 

4.  The  eighth  plea  alleged,  that,  before  the  rent 
became  due  from  A.  and  B.  to  C,  A.,  wUh  the 
mmeHon  and  avtkoritjf  o/  B.,  evicted  D. 
Beplication,  traversing  that  A.  evicted  D., 
with  the  mmeUon  amd  amihoritjf  of  B. : — ^Held, 
bad,  the  traverse  being  too  large.  lb. 

6.  The  eleventh  plea,  to  the  seoond  and  third 
oonnts  (the  former  being  for  use  and  ooeupa- 
tion,  the  latter  upon  an  account  stated), 
averred,  that,  after  the  accruing  of  the  causes 
of  action,  and  before  action  brought,  D.  was 
discharged  under  the  insolvent  debtors  act 
Beplication,  that  the  causes  of  action  accrued 
after  the  onler  and  adjudication  in  the  plea 
mentioned : — Held,  bad,  as  amounting  to  an 
argumentative  denial  of  the  allegation  in  the 
plea,  that  the  order  and  abjudication  were 
made  after  the  accruing  of  the  causes  of  ac- 
tion, lb. 

And  tee  Buikbupt,  IIL 

VIL  Plea  of  Pafment. 
A.  and  B.  gave  their  Joint  and  several  promis- 
sory note  to  0.,  who  afterwards,  by  arrange- 

•  ment  with  A.,  received  in  satisfaction  of  that 
note  another  of  the  like  amount  from  D., 
wfaioh  was  ultimately  paid  by  B.:— Held, 

•  that  these  facts  sustained  a  plea  of  payment 


by  B.,  in  an  action  against  Um  by  0.  on  the 
first  note.     Thome  r.  Smith,  6S9 

VnL  Alhwamee  o/  C^rom  Demamde,  and  Paf- 
wMMt  of  the  Baiamee, 

To  assumpsit  on  three  bills  of  exchange,  for 
3002.  ZZU,,  and  S782.  respectively,  witii  a 
count  for  goods  sold  and  delivered,  money 
paid,  and  interest,  and  a  oount  upon  an  ac- 
count stated,  the  defendant  pleaded,  that, 
after  the  accruing  of  the  causes  of  action  in 
the  declaration  mentioned,  and  before  the 
oommenoement  of  the  suit,  the  defendant  and 
tiie  plaintiff  accounted  together  of  and  eon- 
eeming  the  said  causes  of  action,  and  of  and 
eonoening  certain  other  daims  and  demands 
ef  the  plaintiff  against  the  defendant,  and 
certain  other  daims  and  demands  of  the  de- 
fendant against  the  plaintiff,  and  that,  on 
that  accounting,  50J.,  and  no  more,  was  found 
to  be  due  from  the  defendant  to  the  plaintiff, 
which  sum  the  defendant,  in  consideration  of 
the  premises,  promised  the  plaintiff  to  pay  to 
him  OB  request;  and  that,  afterwards,  and  be- 
fore tlie  commencement  of  the  suit,  the  de- 
fendant paid  to  the  plaintiff,  and  the  plaintiff 
accepted  and  received  ft«m  the  defendant, 
60A,  in  full  satisfhction  and  discharge  of  such 
last-mentioned  sum : — 

Held,  on  special  demnner,  that  the  plea 
amounted  to  an  allegation  of  the  allowance 
of  cross-demands  upon  an  account  stated,  and 
payment  of  the  balanoe,  and  afforded  sub- 
stantially a  good  defence  to  the  action :  and 
that  it  was  unexceptionable  in  point  of  form. 
Callander  r.  Howard,  2M 

DL  Jferysr  of  Simple  Oontraet  in  Specialty. 

1.  A  bond  of  covenant  given  to  secure  an  ex- 
isting debt,  irrespectively  of  the  intention  of 
the  parties,  operates  in  law  as  a  merger  of 
the  remedy  on  the  simple  contract  Price  v. 
Moulion,  501 

2.  To  an  indebitatus  count  for  6000t,  the  de- 
ftndant,  as  to  8#00^,  parcel,  Ac,  pleaded, 
that,  after  the  aeoruing  of  the  cause  of  action 
as  to  the  80001.,  parcel,  Ac,  it  was  agreed 
that  the  defendant  should  ezeonte  an  inden- 
ture whereby  he  should  covenant  with  the 
plaintiff^  to  pay  them  8000L  and  interest  on 
a  certain  day;  that,  in  pursuance  of  that 
agreement,  the  defendant  did,  with  the  assent 
and  consent,  and  at  the  request  of  the  plain- 
tiib,  execute  and  deliver  to  them  such  inden- 
ture as  aforesaid;  and  that  thereupon,  and 
by  force  of  the  said  indenture,  the  cause  of 
action  as  to  the  SOOOf.,  parcel,  Ac,  became 
merged  and  extinguished  in  law. 

Replication,  that  the  indenture  was  made 
by  way  of  security,  for  securing  the  payment 
of  the  said  debt  of  30002.  in  the  plea  men- 
tioned,  and  that  it  always  was  and  is  in  and 
by  the  said  indenture  expressed  that  the  same 
was  made  as  such  security*  as  aforesaid : — 
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Held,  on  demntrer,  that  the  plea  amounted 
to  »  plea  of  merger,  and  wai  a^sabstantial 
answer  to  the  eonnt,  though  it  oontuned  no 
allegation  that  the  indentnre  ipKA  aeeepted 
by  the  plainiifft  in  9aH»/aetion  of  the  original 
debt;  and  that  the  replication  afforded  no 
answer  to  the  plea.    Price  r.  ifoiiftoii,      Wi 

PRAOTIOB. 
L  Judgment  ae  in  eetee  of  a  JTommmI^ 

1.  CbaiM  flMule  a  J^9eeiai  Jury,] — ^A  defendant 
under  a  peremptory  nndertaking  to  try  at 
the  llrBt  Bitting  in  term,  dnly  gave  nolioe  of 
trial,  and  passed  the  record,  hat,  two  days 
before  the  sitting  day,  obtained  a  mle  for  a 
special  jury,  in  consequence  of  which  the 
cause  was  parsed  over  and  made  a  remanet: 
— Held,  that  the  plaintiff  thereby  broke  his 
undertaking.    Levy  r.  Moyktn,  057 

2.  Unreueonable  Delay."] — Issue  was  Joined  in 
1844:  the  court  in  18(1,  discharged,  with 
costs,  a  rule  for  judgment  as  in  case  of  a  non- 
suit.    JHxan  T.  Roper,  918 

II.  Commimion  to  examine  Witntmee  Ahrood, 
See  EriDniOB,  III. 

III.  Entry  of  Verdie*,  where  IkU  paid  after 
Action  brought. 

In  debt,  the  partionlais  delirered  were  as  PA- 
h>W8 :— *<  This  aetion  is  brought  to  recover 
the  sum  of  Is.  damages  for  the  detention  of 
the  debt  for  whi<A  this  aetion  is  broaght, 
together  with  costs  of  suit;  the  debt  of  86t 
9«.  having  been  paid  by  the  defendant  to  the 
plaintiff  since  the  action  waa  brought." 

At  the  trial,  the  plaintiff  proved  a  debt  to 
the  extent  of  622. 19«.  only,  and  the  verdict 

.  was  entered  for  that  sum  and  Is.  damagee: — 
Held,  that  it  was  properly  entered.  Noeotti 
V.  Page,  643 

And  eee  DsHUBBBB-BooKa. 

PBISONKR. 

1.  It  is  entirely  in  the  diseretlon  of  a  judge,  to 
grant  or  to  refuse  a  habtM  eorpue,  to  enable 
a  prisoner  to  attend  to  show  oaase  against  a 
summons.    Ford  v.  Grahain,  899 

2.  Semble,  that  a  special  ground  should  be  hud 
for  such  an  application.  76. 

And  eee  Ixbolvxxt  Dbitob. 

PRIVILEGED  COMMUKIOATION. 
See&LAMDWtL 

PBOMOTIOirS. 
Se$  Mixoa^iiDA. 

PROTEST. 


Payment  supri  Proteet—See  Bill  ov 
BXCHAHQB,  II. 
VOL.  X. — 76 


PUBMG  OOBIPAinr. 

See  Joiict-Stook  Coxpaiit. 
Rail  WAT  Coxpant. 
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RAILWAY  COMPANY. 
L  SubeeripHon  Cfontraet,  Oonetruetiom  of. 
An  aBottee  of  shares  in  a  railway  oompaay  pfo- 
vitionaUy  registered, — the  prospectus  of 
which  stated  that  its  capital  was  to  oonsist 
of  700,0091.,  bi  85,000  shares  of  20L  eaofa,^ 
paid  a  deposit  of  2/.  2«.  per  share,  and  eigned 
the  eubeeription  eontractf  whioh  stated  that  a 
capital  not  exceeding  700,000<.  should  be 
raised,  and  gave  the  provisional  directors 
authority  to  carry  on  the  undertaking,  and 
to  apply  to  parliament  for  the  necessary 
powers,  and  out  of  the  moneys  which  should 
come  to  their  hands  by  way  of  deposit  or 
payment  of  calls  or  otherwise,  to  pay  all  costs, 
Ac.,  and  generally  to  apply  such  moneys 
towards  the  ftilftlment  of  any  engagements 
which  they  might  enter  into,  and  in  or  to- 
wards the  s<^citlng,  Ac,  a  bOl  or  bills  in 
pcffUament,  and  in  obtainiBg  the  necessary 
acts  for  ftifthering  the  scheme. 

The  total  number  of  shares  taken  up  by  the 
allottees,  and  upon  which  the  required  depo- 
sit had  been  paid,  was  18,909  only,  represent- 
ing a  capitsl  of  879,880^  This  number  not 
being  sufficient  to  comply  with  the  standfaig 
orders  of  parliament,  the  provisional  direeters, 
in  order  to  make  up  the  requisite  amount,  pro- 
cured a  number  of  persons  (of  whom  the 
defendant  was  one)  to  execute  the  subecfip- 
tion-eontraot,  purporting,  eontmiy  to  the  fhct, 
to  become  subscribers  for  shares  to  the  number 
of  5230,  representing  a  capital  of  104,000/., 
and  to  have  paid  the  deposit  thereon.  Of 
this  fkot,  the  plaintiff  was  ignorant 

The  directors,  after  incurring  considerable 
expense,  fUlecUto  comply  with  the  standing 
orders  of  parliament,  and  consequently  no 
bill  was  brought  in,  and  the  scheme  was  ulti- 
mately abandoned. 

At  the  trial,  the  lord  chief  justice  told  the 
jury,  that,  the  plaintiff  hnving  subscribed  for 
shares,  and  executed  a  subsciiption-contraet, 
in  an  association  which  was  represented  to 
have  a  capitol  of  700,000/.,  in  35,000  shares, 
upon  which  a  deposit  of  2/.  2«.  each  was  to  be 
paid,  and  18,900  shares  only  having  been  ftond 
fide  taken  up,— the  prvjeot  to  which  the  plain- 
tiff subscribed  must  be  coDsidered  as  deter- 
mined, and  consequently  that  the  committee 
were  not  authorised  to  go  to  parliament  at  the 
plaintiff's  expense;  and  that,  under  the  oir- 
enmstances,  the  execution  of  the  subecriptioB- 
contract  by  the  plaintiff  had  no  material  effect 
upon  the  plaintiff's  right  to  recover: — 

Held,  upon  a  bill  of  exceptions,  thai  tkis 
direction  was  erroneeof ;  for,  that  the  wuk* 
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Moription-eontnelt— whkh  most  be  read  by 
iUelf,  and  withoat  reference  to  the  previoiu 
parol  contract  arising  upon  the  letters  of 
application  and  allotment, — authorised  the 
directors  to  raise  a  cq[>ital  not  exceeding 
700,000^,  bat  did  not  require  them  absolutely 
to  raise  that  sum  before  they  oould  take  any 
stops  to  carry  the  undertaking  into  efEeet; 
and  that,  by  ezeeuting  the  deed,  the  plaintiif 
authorised  the  directors  to  do  all  that  was 
oonsistont  with  its  piorisions,  and,  amongst 
other  things,  to  apply  the  deposits  in  further- 
ance of  the  scheme.     Watte  t.  Salter,      477 

IL  Contract  of  Carriage, 
HorevM  and  Live  StoekJ] — ^Horses  were  deUvered 
to  a  railway  company,  to  be  earned  by  them 
from  A.  to  B.,  for  hire,  subject  to  a  note  or 
ticket  containing  the  following  notice: — 
**  This  ticket  is  issued  sul^ect  to  the  owner's 
undertaking  to  bear  all  the  risk  of  injury  by 
conveyance  and  other  contingencies ;  and  the 
owner  is  required  to  see  to  the  eiBciency  of 
the  carriage,  before  he  allows  his  horses  or 
live  stock  to  be  placed  therein;  the  charge 
being  for  the  use  of  the  railwi^,  carriages, 
and  locomotive  power  only,  the  company  will 
not  be  responsible  for  any  alleged  defecte  in 
their  carnages  or  trucks,  unless  complaint  be 
made  at  the  time  of  booking,  or  before  the 
same  leave  the  station ;  nor  for  any  damages, 
Aoweiwr  cauee<i,  to  horses,  cattle^  or  live  stock 
of  any  description,  travelling  upon  their  rail- 
way, or  in  their  vehicles :" — 

Held,  tha^  giving  to  the  words  of  the  oon- 
tract  their  most  limited  meaning,  they  must 
apply  to  all  risks,  of  whatever  kind,  and  how- 
ever arising,  to  be  encountered  in  the  course 
of  the  journey ;  and,  therefore,  that  the  com- 
pany were  not  responsible  for  ii^uiy  done  to 
a  horse  from  the  firing  of  a  wheel,  in  conse- 
quence of  the  neglect  of  the  servante  of  the 
company  to  grease  it^    Auetin  v.  The  Man- 

Compamg,  464 

IIL  ToUr^See  CouxTT  Cottbt,  IIL 

RATBS. 
LmnuBT  Booim; 

BE-BNTRT. 
iSseLiABB. 

RESTRAINT  OF  TRADE. 
iSIm  GoTBHAirr,  IL 

RIGHT  OF  WAY. 

Wkat  paeeee  to  an  Aeeignee, 
1.  It  is  not  oompetont  to  a  vendor  to  ereate 
righto  unconnected  with  the  use  or  eqjoymeDt 


of  the  land,  and  to  annex  them  to  it :  neither 
can  the  owner  of  land  render  it  subject  to  a 
new  species  of  burthen,  so  as  to  bind  it  in  the 
hands  of  an  assignee.    Aekroj/d  v.  Smitk, 

164 
2.  In  trespass  qttare  daueum /regit,  the  dcfeod> 
ante  justified  under  a  supposed  right  of  way 
conveyed  to  them  by  A.  The  plea,  after  stat- 
ing the  conveyance  to  A.  of  '*  a  certain  close, 
and  certain  plots,  pieces,  or  parcels  of  land, 
Ac,  together  with  all  ways,  Ac,  particularly 
the  right  and  privilege  to  and  for  the  owners 
and  occupiers  of  the  premises  conveyed,  and 
all  persons  having  occasion  to  resort  thereto, 
of  passing  and  repassing, /or  all  purpoeee,  in, 
over,  along,  and  through  a  certain  road,  Ac/' 
alleged  an  assignment  by  A.  to  the  defend- 
anto  of  "  the  said  lands,  tenements,  hcredito- 
ments,  premises,  and  aj>purtenancee,**  granted 
by  the  former  deed;  and  then  averred  that 
the  trespasses  complained  of  were  committed 
by  the  defendants,  being  owners  of  the  said 
lands,  Ac,  and  in  the  possession  and  occupa- 
tion thereof^  in  using  the  right  of  way  /or 
their  ovm  purpoeee.  The  plaintifis,  after  setting 
out  the  deed  upon  oyer,  demurred  specially 
to  the  plea,  on  the  grounds  that  the  defend* 
ants  claimed  a  more  extensive  right  than  that 
granted  by  the  deed,  and  that,  if  the  right  as 
claimed  tocM  granted  by  the  deed,  it  was  not 
aeeignabUf — 

Held,  that  the  grant  to  A.  was  not  restricted 
to  the  use  of  the  way  for  the  purposes  con- 
nected with  the  occupation  of  the  land  con- 
veyed:  but  that  the  right  in  question  was  not 
one  which  inhered  in  the  land,  or  which  con- 
cerned the  premises  conveyed,  or  the  mode 
of  occupying  and  eqjoying  them,  and  there- 
fore did  not  pass  to  the  defendante  by  the 
assignment  lb. 


SALE. 
0/  Goods, 
L  CbiMlmcfion  o/  Contract,]— I.  The  declara- 
tion stetod,  that,  in  consideration  that  the 
plaintiff  would  employ  the  defendant  as  a  coal- 
Ihctor  to  sell  certain  coals  on  account  of  the 
plaintiff,  the  defendant  promised  the  plaintiff 
that  he  would  not  sell  the  said  coals  otkerwiee 
than /or  ready  mongy,  and  alleged  for  breach, 
that  the  defendant  sold  the  coals  otherwise 
than  for  ready  money,  to  wit,  at  two  months' 
credit:— 

Held,  that  the  action  was  not  sustained  by 
the  production  of  the  following  lett^sr  of  in- 
struotions  given  by  the  phunUff  to  the  defcn  J- 
anty  and  by  proof  of  a  sale  of  the  eoala  at 
Ibe.  td.  per -ton,  at  a  credit  of  two  months : 
— **  Please  sell  for  me  250  tons  of  anthra«it« 
coal,  at  such  price  as  will  realize  me  not  1ok*i 
than  16s,  per  ton,  net  caeh,  less  your  commis- 
sion for  such  sale."    Soden  v.  Hrench,      Wt 


8AIB. 
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X  A.  eontmet  for  «h«  nl«  of  thlr^  ImIm  of 
goats'  wool  at  a  certain  prieo  per  lb.,  eoatained 
the  following  stipulation,— «  Cnstomary  allow- 
ance for  tare  and  draft,  and  to  be  paid  for  by 
cash  in  one  month,  less  6  per  cent  disooont:'' 
— Held,  that  the  rendee  was  entitled  to  hare 
the  goods  delirered  to  him  immediately,  or 
within  a  reasonable  time,  bat  was  not  bound 
to  pay  for  them  nntil  the  ezpiratioB  of  the 
month.    SparUUi  t.  Beneeke,  213 

S.  Evidence  to  eceplain.] — Held,  also,  that,  there 
being  no  ambiguity  in  the  langnage  of  the 
oontract,  evidence  was  not  admissible,  to 
show,  that,  by  the  usage  of  the  partioolar 
trade,  vendors  selling  under  such  contracts, 
were  not  bound  to  delirer  the  goods  without 
payment  Ih, 

4.  Warranted  tqwtl  to  SampUJ] — ^Upon  a  sale 
of  specific  goods,  with  a  warranty  that  they 
are  equal  to  sample,  the  vendee  cannot,  it 
seems,  reftise  to  receire  them,  on  the  ground 
that  they  do  not  correspond  with  the  sample, 
unless  there  be  an  express  condition  to  that 
effect ;  but  must  resort  to  a  cross-action,  or 
rely  on  the  non-correspondence  with  sample 
as  a  ground  for  reduction  of  damages.  Daw- 
eon  T.  CoUit,  633 

BOIENTIFIO  SOCIBTT. 

Sf  LiTBftABT  80OIBTT. 

SCIRB  VACIAS. 

L    To   repeal   Zettere   Paienl-^See   Lbttibs 
Patuit,  n. 

II.  For  Exoeution  ngainet  a  Member  of  a  Com- 
pany-^See  Jom  Stock  Goxpaiit. 

8BCRBT  TBUSTL 

See  BsTOPPBL,  HL 
Parlluoxt. 

8SQUESTRATI0N 

Ib  this  court,  a  writ  of  sequestration  issues 
without  motion.     Oaudwell  t.  CoUon,        575 

BBT-OPF. 

See  AMSirmiKiiT,  5. 
Couimr  GouMv  VL 

SHIPPING. 
A^akorit^  of  Jfosfer. 
)*o  eign  BiUe  of  Ladimff,}^Th9  naater  of  a 
ship  dgning  a  bill  of  latUng  for  goods  which 
hare  never  been  shipped,  is  not  to  be  con- 
sidered as  the  agent  of  the  owner  in  that 
behalf,  BO  as  to  make  the  latter  responsible  to 
eae  who  has  made  advances  upon  the  fldth  of 
bills  ef  lading  so  signed.    Oremi  t.  Norway, 
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8IHPLB  CONTRACT  DBBT. 
Merger  of—See  Plxadikq,  IX. 

SLANDER. 
Privileged  Oowununioation, 

1.  In  slander  or  libel,  the  term  « privileged 
Qommunication"  comprehends  all  oases  of 
communications  made  homd  fide,  in  pursuance 
of  a  duty,  or  with  a  fair  and  reasonable  purpose 
of  protecting  the  interest  of  the  party  utter- 
ing the  defamatory  matter.  Someroille  v. 
Hawkine,  583 

2.  Therefore,  where  the  defendant  had  dis- 
missed the  plaintiff  from  his  service  on  suspi- 
cion of  theft,  and,  upon  the  latter  coming  to 
his  counting-house  for  hisw^ges,  called  in 
two  other  of  his  servants,  and,  addressing 
them  in  the  presence  of  the  plaintiff,  said, — 
**  I  have  dismissed  that  man  for  robbing  me : 
do  not  speak  to  him  any  more,  in  public  or 
in  private,  or  I  shall  think  you  as  bad  as 
him:" — Held  a  privileged  communication; 
for,  that  it  was  the  duty  <^  the  defendant, 
and  Also  his  interest,  to  prevent  his  servants 
flrom  associating  with  a  person  of  such  a 
character  as  the  words  imputed  to  the  plain- 
tiff, inasmuch  as  such  association  might  rea- 
sonably be  apprehended  to  be  likely  to  be 
followed  by  injurious  consequences  both  to 
the  servants  and  to  the  defendant  himself.  Ib. 

S.  To  entitle  the  plaintiff  in  such  a  case  to  have 
the  question  of  malice  left  to  the  Jury,  it  is 
not  enough  that  the  facts  proved  are  eoneieteut 
with  the  presence  of  malice  as  well  as  with 
its  absence ;  for,  in  oases  of  privileged  com- 
munication, malice  must  be  proved,  and  there- 
fore its  absence  must  be  presumed  until  such 
proof  is  i^ven.  76. 

SPECIAL  JURT. 
Oertifieate  for,  when  made 
A  oanse  came  on  for  trial  before  Wildb,  C.  J., 
on  the  13th  of  December,  1848,  when  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  a 
special  case.  Upon  the  argument  of  the 
special  case»  on  the  11th  of  June,  1850  (which 
was  after  Wildb  had  ceased  to  be  a  judge  of 
this  court),  the  court  directed  a  non^ait. 
On  the  13th  of  September,  the  following  en- 
dorsements were  made  upon  the  nisi  prins 


"  I  certify  that  this  was  a  fit  and  proper 
cause  to  be  tried  by  a  special  jury. 

«Tboiias  WiLin. 
"  It  was  assented  to  at  nisi  prius,  that,  in 
the  event  of  judgment  being  for  the  defend- 
ants, I  should  certify  for  the  special  jury ; 
which,  I  have  accordingly  done  nu$te  pro  tuur. 
"Trubo." 

Hie  court  refused  to  set  aside  the  certifi- 
cate as  being  informal  or  too  late.    Strrell  v. 
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WRIT  OF  INQUIBT. 


TKt  PerhjftKire,  StafordakiM,  and  WoreeHer 
Junction  Sailwoy  Oon^^anf,  910 

SPECIAL  TBAVBR8B. 
See  PuADnrOy  YL  1. 

BPlRirnAL  USBS. 
See  Camw,  a. 

8PBCIALTT  DBBT. 
Merger^See  PuAOnro,  IX. 

STAMPS. 
On  LeoMt, 

In  debt  for  rent  on  an  indentore,  with  a  pleft  of 
11911  eH  faehm,  the  plaintiff  ia  entitled  to  re- 
eorer  on  prodaotlon  of  a  deed  bearing  a  eo«i»- 
ierfcni  stamp,  and  on  proof  of  itf  exeoation 
by  the  defendant, — ^without  going  on  to  prove 
the  ezeevtien  of  a  leaee  by  himaelt  Bttghet 
T.  Clark,  905 

SUBPOENA. 
8«e  ETiDmcB,  11 1. 

SUGGBSTIOF. 
See  CoiniTT  ComtT,  V.  1. 

fiUBPBISB. 
Affidavit  of-^See  AnvDmsT,  S. 

8TJBRBNDBK 
Jly  cpomUon  rf  Lam— See  PLBAURa,  YL  L 


TENDER. 
See  CoiTVTT  Coubt,  Y. 

THEATRICAL  AGRBBMBNT. 
See  CoNTBACTf  1,  2. 


TOOL 
Attegation  of—See  Pliadihv,  Y. 

TOLL. 
Title  to— See  Coustt  Court,  IIL 

TRAYBRSB. 
See  PuAiuao,  YL 

T&USTBSa 
Payment  of  a  bond  debt  to  one  of  two  tractaes, 
ie  a  good  ^OBohaige  as  to  both.    Mneband^  r. 
Davie,  046 

YARI^CB. 
See  AxsHsmaT. 

YERDICT. 
See  OouarT  Coubt,  Y.  4. 

YIPBUCET. 

Altegation  of  Time,  ^,,  ander^^S^ 
PuiAnnrtt,  Y. 

YOTBS. 
JMHplifwg—See  PABUAumnr. 


WAIYBR. 

See  AXBHBMBBT,  2. 

WARRANTEE. 

See  CoBTBACTy  i. 

Lavblobd  axd  Tbhakt,  L 

WAT. 
See  RiOBT  OF  Wat, 

WRIT  OP  INQUIRY. 
S^t  CouvTT  Coubt,  Y.  2|  3. 


Notee  A^  C,f  and  D^  are  weavoidabljf  poetponed.     Tkey  witl  appear  €U  the  end  of  the  noxt 


END  OF  THE  THNTH  YOLUlfB. 
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